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Tax.  Under  the  statute  authorizing  such  court  to  determine  as  an 
original  question  the  amount  to  be  assessed,  the  district  court,  on 
appeal  from  the  action  of  the  board  of  equalization  in  raising  an 
assessment,  should,  on  finding  that  the  property  should  not  have 
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Lyoks  v.  Boabd  of  Equalizatioit.        [102  Iowa 


This  is  an  appeal  on  the  part  of  the  plaintiff  from 
the  action  of  the  district  court  in  dismissing  his 
appeal  from  the  defendant  board  of  equalization.  It 
is  stipulated  by  the  parties  that  the  finding  of  facts 
contained  in  the  decree  of  the  court  shall  be  treated 
as  embracing  all  of  the  facts,  for  the  purposes  of  this 
appeal.  That  finding  is  as  follows:  "(1)  That  the 
assessor  of  Center  township,  above  county,  assessed 
and  valued  the  property  in  question  (being  a  stock  of 
merchandise)  at  five  hundred  dollars;  that  afterwards 
the  defendant,  the  board  of  equalization,  raised  such 
assessment  to  one  thousand  two  hundred  and  fifty 
dollars;  that  its  said  action  was  taken  after  due  notice 
upon  plaintiff,  and  was  done  and  had  in  the  usual  pre- 
scribed way,  and  was  regular  in  all  respects  as  to  the 
method  and  manner  of  procedure;  and  that  said  board 
acted  carefully  and  deliberately  in  the  matter,  and, 
in  view  of  the  evidence  before  it,  decided  the  case 
honestly  and  fairly,  and  property  and  fairly  exer- 
cised whatever  discretion,  if  any,  was  by  law  vested 
in  said  board  in  regard  to  said  matter.  (2)  From  the 
evidence  introduced  upon  the  trial  before  this  court, 
the  court  finds  that,  as  compared  with  the  assessed 
valuation  that  year,  upon  similar  classes  and  kinds  of 
merchandise  in  said  city,  and  in  view  of  the  actual 
and  fair  market  value  of  said  stock  of  merchandise  in 
.question,  as  established  by  a  preponderance  of  the 
evidence,  it  should  have  been  assessed  and  valued  at 
five  hundred  dollars,  and  no  more.''  Upon  the  forego- 
ing finding  of  facts,  the  court  found,  as  conclusions  of 
law:  (1)  That,  under  the  statutes,  said  board  was 
vested  with  the  discretion  of  determining  the  facts, 
and  making  a  just  and  equitable  assessment  of  the 
property  in  question.  (2)  That  as  there  was  no  proof 
that  said  discretion  was  not  properly  exercised,  but, 
on  the  contrary,  it  appeared  to  have  been  honestly 
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and  fairly  exercised,  the  court  had  no  power  to  change 
or  modify  the  assessment  as  fixed  by  said  board.  It 
therefore  dismissed  the  case,  at  plaintiff's  costs.  To 
which  finding,  and  the  judgment  entered  in  accord- 
ance therewith,  the  plaintiff  excepted  and  appeals. — 
Beversed. 

Work  &  Lewis  for  appellant. 

W.  W.  Epps,  city  solicitor,  for  appellee. 

KiNNE,  C.  J. — I.  It  is  clear  that  the  conclusions 
of  law  of  the  diistrict  court  upon  the  facts  found 
were  wrong.  This  court  has  several  times  decided 
that,  in  case  of  such  appeals,  it  is  the  duty  of  the  dis- 
trict court  to  make  a  just  and  equitable  assessment. 
In  Davis  v.  City  of  Clinton,  55  Iowa,  549  (8  N.  W.  Rep. 
423),  it  is  said:  "The  duty  of  the  circuit  [now  district] 
court  on  appeal  was  to  do  that  which  it  was  claimed 
the  board  failed  to  do, — make  a  just  and  equitable 
assessment."  In  Grimes  v.  City  ofBurlingtony  74  Iowa, 
126  (37  N.  W.  Rep.  107),  it  is  said:  "Upon  the  appeal 
the  circuit  [district]  court  becomes  the  assessitig 
tribunal,  which  is  clothed  with  authority  to  determine 
anew  the  sum  in  which  the  taxpayer  is  to  be  assessed. 
By  the  appeal,  the  assessment  and  equalization  are  set 
aside,  or  superseded,  and  the  assessment  is  again  made 
by  the  judgment  of  the  circuit  [district]  court.  *  * 
*  That  court  is  required  to  hear  the  matter  anew, 
and  upon  all  evidence  tending  to  direct  to  a  just  deci- 
sion." See  also  cases  cited  in  that  opinion.  Plaintiff  1 
in  this  case  was  entitled  to  a  hearing  and  trial  anew, 
regardless  of  the  finding  of  the  defendant  board  of 
equalization,  and  it  was  the  duty  of  the  district  court, 
upon  such  hearing,  to  have  made  a  just  and  equitable 
assessment  of  plaintiff's  property.  As  the  district 
court  was  authorized,  as  an  original   question,  to 


4  Lyons  v.  Board  of  Equalization.        [102  loi^t 

determine  what  amount  should  be  assessed  against 
plaintiff's  property,  it  was  in  no  way  bound,  affected 
or  precluded  by  the  assessment  made  by  the  board  of 
equalization.  It  was  not  sitting  as  a  court  for  the 
purpose  of  ascertaining  whether  or  not  the  board 
had  honestly  performed  its  duties  according  to  it3 
best  judgment.  The  district  court  in  such  cases  acts 
independently  of,  anTwithout  reference  to  the  action 
of,  the  board.  As  the  court  found  from  the  evidence 
before  it  that  plaintiff's  assessment  should  have  been 
fixed  at  five  hundred  dollars,  it  should  have  entered  a 
decree  in  accordance  with  its  finding,  and  erred  in  not 
so  doing,  and  in  dismissing  the  case. 

II.  These  cases  are  triable  de  novo  in  this  court. 
Davis  V.  City  of  Clinton,  55  Iowa,  549  (8  N.  W.  Rep. 
423);  GHmes  v.  City  of  Burlington,  74  Iowa,  123  (37  N. 
W.  Rep.  106);  First  National  Bank  of  Albia  v.  City 
Council  of  Albia,  86  Iowa,  28  (52  N.  W.  Uep.  334.) 

Inasmuch  as,  upon  the  conceded  facts  as  found  by 
the  district  court,  the  assessment  of  plaintiff  upon  the 
property  therein  stated  should  be  in  the  sum  of  five 
hundred  dollars,  this  case  is  reversed  and  remanded, 
with  instruction  to  the  district  court  to  enter  a  decree 
in  harmony  with  this  opinion,  fixing  plaintiff's  assess- 
ment at  the  sum  of  five  hundred  dollars,  and  a  judg- 
ment for  all  costs  should  be  entered  against  the 
defendant. — Reversed. 


April  1897]     Township  op  Sheridan  v.  Fbahm. 


The  District  Township  op  Sheridan,  Scott  County, 

Iowa,  v.  J.  B.  Frahm,  Treasurer  of  Scott 

County,  Iowa,  Appellant. 

School  Districts:  mulct  law:  Municipalities,  A  school  district 
township  is  not  a  "municipality,"  within  the  laws  of  1894,  chapter 
62,  section  14,  which  provides  that  one-half  the  tax  levied  and 
collected  on  saloons,  under  the  act,  shall  be  paid  over  by  the 
county  treasurer  to  the  municipality  in  which  the  business  is  con- 
ducted. 

Appeal  from  Scott  District  Cow;-<.— Hon.  C.  M.  Water- 
man, Judge. 

Saturday,  April  10,  1897. 

Plaintiff,  a  school  district  known  as  the  "District 
Township  of  Sheridan,"  asks  a  writ  of  mandamus  com- 
manding the  defendant  treasurer  to  pay  to  plaintiff 
one-half  of  the  tax  collected  by  defendant  on  property 
assessed  under  chapter  62,  Acts  of  the  Twenty-fifth 
General  Assembly,  for  the  year  1894,  in  said  township 
of  Sheridan.  The  defendant  demurred  to  the  petition 
upon  the  ground  that  the  plaintiff  is  not  a  municipal- 
ity within  the  the  meaning  of  said  chapter.  The 
demurrer  was  overruled,  and,  defendant  electing  to 
stand  thereon,  judgment  was  rendered  against  him, 
from  which  he  appeals. — Reversed. 

W.  M.  Chamberlin  for  appellant. 

Davison  &  Lane  for  appellee. 

• 

Given,  J.— I.  Chapter  62,  Acts  Twenty-fifth 
General  Assembly,  provide  for  assessing,  levying, 
and  collecting  an  annual  tax  of  six  hundred  dollars 
**against  each  person   carrying  on  or  conducting  a 
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place  for  the  sale  of  intoxicating  liquors,  and  also 
against  the  real  property,  and  the  owner  thereof,  in 
which  or  upon  which  said  place  is  located."    Section 
14  of    said    chapter   is   as    follows:    "The   revenue 
derived  from  the  tax  provided  for  in  this  act  (six 
hundred  dollars  per  annum)  for  each  place  where 
intoxicating  liquors  are  sold,  shall  be  paid  into  the 
county   treasury,    one-half  to  go   into  the   general 
county  fund,  and  the  remainder  to  be  paid  over  to  the 
municipality  in   which   the  business  taxed  is  con- 
ducted."   The  question  presented  on  this  appeal  is 
whether  the  school  district  is  a  municipality  within 
the  meaning  of  said  section.    Appellant's  contention 
is  that  the  word  "municipality''  applies  only  to  incor- 
porated cities  and  towns,  and  several  definitions  are 
quoted  in  support  of  this  contention.    Appellee  con- 
tends that  this  court  has,  in  a  number  of  cases  cited, 
held  that  a  school  district,  such  as  plaintiff,  is  a 
municipality,    and   that   the   terms    "municipality" 
and  "municipal  corporation"  are  synonymous.    It  is 
true  that  these  terms  have  been  used,  in  some  instances, 
as  synonymous,  but  not  when  the  question  was  so 
directly  presented  as  now.    It  is  the  legislative  inten- 
tion in  the  use  of  this  word  for  which  we  are  now  to 
inquire,  rather  than  the  technical  or  general  sense  in 
which  it  is  used;  yet  these  are  proper  to  be  considered 
in  arriving  at  the  legislative  intention.    It  is  a  fact 
that  places  for  the  sale  of  intoxicating  liquors  are 
very  generally  within  incorporated  cities  or  towns, 
and  that  it  is  exceptional  when  that  business  is  carried 
on  elsewhere.    While  chapter  62  requires  the  tax  to 
be  assessed  and  collected  whether  or  not  the  place  be 
within  the  incorporated  limits  of  a  city  or  town,  we 
are  satisfied  that  in  providing  for  a  disposition  of  the 
revenue  derived  from  this  tax  only  counties  and  incor- 
porated cities  and  towns    were  contemplated.     We 
think  there  was  an  omission  to  provide  the  disposition 
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that  should  be  made  of  one-half  of  the  revenue  when 
the  place  taxed  was  not  within  an  incorporated  city 
or  town.  We  are  confirmed  in  this  conclusion  by  the 
fact  that  the  Twenty-sixth  General  Assembly  in  chap- 
ter 25  of  the  Acts, — passed  since  this  case  was  heard 
in  the  district  court, — amended  section  14  so  as  to  pro- 
vide that  in  cases  like  this  one-half  the  tax  shall  be 
paid  to  the  township  authorities,  to  be  used  in  the 
improvement  of  its  roads.  Our  conclusion  is  that  the 
plaintiff  is  not  entitled  to  the  relief  asked,  and  that 
the  demurrer  should  have  been  sustained. — Rbvbbsbd. 


A.  B.  Burns  v.  The   Chicago,   Ft.   Madison  &  Dbs 
MoiNBS  Railway  Company,  Appellant. 

Eminent  Domain:  aoobptancb  of  dama^ges:  Trial  de  novo.  The 
aooeptanoe  by  a  land  owner  of  the  amount  of  damages  allowed 
him  by  the  sherifTs  jury  in  proceedings  to  condemn  a  railroad 
right  of  way,  and  the  concealment  of  such  fact,  will  not  prevent 
him  from  recovering  a  larger  award  on  appeal,  where  the  raUroad 
company  procures  an  appeal  on  its  own  account  because  it  is  dis- 
satisfied with  the  amount  of  the  award,  although  Code,  section 
1256,  provides  that  acceptance  by  the  land  owner  of  the  damages 
awarded  shall  bar  his  right  to  appeal. 

Error  In  Taking  E? idenoe:  cubed  by  msTRUCTiONS.  In  a  proceed* 
ing  to  condemn  a  right  of  way,  certain  witnesses  considered  the 
fact  that  the  proposed  right  of  way  would  destroy  a  connection 
between  two  tracts  of  land  by  crossings  under  bridges  in  the 
highway.  The  court  charged  that  the  land  owner  had  no  right, 
without  the  consent  of  the  supervisors,  to  so  connect  the  two 
tracts,  "and  you  should  not  consider  that  he  had  any  such  right, 
in  arriving  at  your  verdict  in  this  case,"  and  that  'any  evidence 
upon  that  subject  is  withdrawn  from  your  consideration."  Held, 
that  the  evidence  was  without  prejudice  to  the  defendant. 

Appeal  from  Wapello  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Saturday,  April  10,  1897, 
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This  proceeding  was  instituted  by  the  defendant 
to  condemn  a  right  of  way  through  the  plaintiff's  land, 
for  railway  purposes.  The  sheriff's  jury  assessed  the 
damages  at  three  hundred  and  seventy-five  dollars, 
which  amount  the  defendant  paid  to  the  sheriff,  and 
thereupon  entered  upon  the  right  of  way.  Both  par- 
ties appealed,  the  defendant  first  perfecting  its  appeal. 
Upon  trial  had  at  the  December  term,  1894,  to  a  jury, 
the  damages  were  assessed  at  one  thousand  and 
fourteen  dollars.  At  the  next  term,  January  24, 1895, 
the  defendant  filed  a  petition  for  a  new  trial,  upon 
the  ground  that  within  a  few  days  after  the  award 
by  the  sheriff's  jury,  and  after  plaintiff  had  appealed 
therefrom,  he  accepted  said  three  hundred  and  seventy- 
five  dollars  from  the  sheriff.  Defendant  states  in  said 
petition  that  it  had  no  knowledge  that  said  money 
had  been  paid  to  plaintiff  until  after  the  trial  in  the 
district  court,  and  after  the  term  had  closed.  The 
petition  was  overruled,  and  judgment  rendered  on  the 
verdict.    Defendant  appeals.— Jj^rmec/. 

Jesse  A.  Baldwin  and  McElroy  &  Heindel  for 
appellant. 

McNett  &  Tisdale  and  J.  W.  Lewis  for  appellee. 

Given,  J. — I.  Appellant's  first  complaint  is  that 
the  plaintiff  and  one  Stever  were  permitted  to  testify 
to  certain  immaterial  matters,  over  appellant's  objec- 
tion. Appellee  contends  that  appellant  did  not  save 
exceptions  to  the  rulings  complained  of,  so  as  to  be 
entitled  to  a  review  thereof.  This  contention  has 
caused  us  to  resort  to  the  transcript,  and  we  conclude 
that  appellant  is  entitled  to  a  consideration  of 
1  the  claims  made  in  argument.    To  better  under- 

stand the  questions  discussed,  we  will  state  in  a 
general  way  the  situation  of  plaintiff's  land.    He  owns 


April  1897J    Burns  v.  C,  Ft.  M.  &  D.  M.  Rt.  Co.  9 

two  hundred  and  eighty-one  acres,  one  hundred 
north,  and  one  hundred  and  eighty-one  acres  south  of 
the  right  of  way.  These  tracts  are  connected  by  a 
narrow  neck  of  land  across  which  Owle  Creek  and  a 
public  highway  run.  There  are  two  bridges  in  the 
highway,  one  spanning  a  ravine,  and  the  other  Owle 
Creek,  at  a  suflBcient  height  to  allow  stock  to  pass 
under  them.  The  right  of  way  is  south  of  the  creek 
and  highway,  and  crosses  at  the  narrowest  part  of  the 
land.  The  railroad  bed  on  this  land  consists  of  a  fill 
on  the  east  about  forty  feet  high,  then  a  cut  about  ten 
feet  deep,  and  then,  to  the  west  line,  a  fill  about  twenty 
feet  high.  The  evidence  in  question  is  to  the  effect 
that,  before  the  railroad  was  built,  cattle  did  pass 
under  the  highway  bridges;  that  plaintiff  had  partially 
arranged  with  the  board  of  supervisors  so  as  to 
have  an  undercrossing  there;  that  an  undercrossing 
could  be  made  under  either  highway  bridge;  and 
that,  with  the  railroad  embankments  as  they 
are,  said  crossings  under  the  highway  are  not 
available.  These  witnesses,  in  estimating  the 
value  of  the  land  before  and  after  the  right 
of  way  was  taken,  took  into  consideration  the 
matter  of  these  undercrossings.  A  number  of  other 
witnesses,  however,  gave  estimates  of  the  value, 
without  reference  to  the  matter  of  these  undercross- 
ings. The  court,  in  the  thirteenth  paragraph  of  the 
charge,  instructed,  that  the  "plaintiff  had  no  right, 
without  the  consent  of  the  board  of  supervisors  of  the 
county,  to  connect  the  two  tracts  of  land  by  an  open 
passageway  under  a  bridge  over  said  highway,  and  you 
should  not  consider  that  he  had  any  such  right  in 
arriving  at  your  verdict  in  this  case."  Appellant's 
complaint  is  that,  while  this  is  the  law  of  the  case, 
these  witnesses  based  their  estimates  of  the  difference 
in  the  value  of  the  land  before  and  after  the  right  of 
way  was  taken,  in  part,  upon  the  loss  of  the  crossing 
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under  the  highway.  In  said  thirteenth  instruction, 
the  court  further  said  to  the  jury,  immediately  follow- 
ing that  quoted  above,  that  "any  evidence  upon  that 
subject  is  withdrawn  from  your  consideration,  and 
you  will  not  consider  such  evidence,  if  any,  for  any 
purpose  whatever.*'  Appellant  quotes  from  Potter  v. 
Railway  Co.,  46  Iowa,  399,  as  follows:  "Where  there 
has  been  error,  a  presumption  of  prejudice  arises; 
and,  if  the  record  fails  to  satisfy  us  that  no  prejudice 
has,  in  fact,  been  caused,  then  such  error  cannot  be 
disregarded.  This  should  not  be  left  in  serious  doubt." 
Applying  this  rule  to  the  record  before  us,  we  are 
entirely  satisfied,  from  the  instruction  quoted  above, 
and  from  the  general  tenor  of  all  the  instructions, 
that  no  prejudice  has,  in  fact,  been  caused  to  the  appel- 
lant, by  admitting  the  evidence  under  consideration. 
The  jury  was  instructed  as  to  the  measure  of  damages, 
and,  under  the  instructions,  must  have  understood 
that  the  evidence  complained  of  was  withdrawn  from 
their  consideration. 

II.  The  appellant  in  connection  with  its  petition 
for  a  new  trial,  filed  an  answer,  alleging,  in  effect, 
that  plaintiff  had  received  said  money  from  the  sheriff, 
and  that,  by  reason  thereof,  he  was  barred  and 
estopped  from  prosecuting  his  appeal,  and  from  recov- 
ering any  additional  sum  as  damages.  Defendant  also 
says  in  said  answer  that  it  dismisses  its  appeal.  The 
learned  district  judge,  Hon.  Robert  Sloan,  to  whom 
the  petition  for  a  new  trial  was  submitted,  says,  in  his 
well-considered  opinion,  as  follows:  "The  evidence 
in  relation  to  the  payment  is  radically  conflicting,  but 
it  is  such  that  a  new  trial  should  be  granted  so  far  as 
this  question  is  concerned,  provided  it  would  in  law 

avail  the  defendant  anything,  and  reduce  the 
2         amount  of  recovery  in  this  case."     We  fully 

concur  in  this    view   of   the    evidence.    The 
learned  judge  reached  the  conclusion  "that  the  alleged 
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payment  would  make  no  difference  in  the  result," 
and  it  is  as  to  the  correctness  of  this  conclusion  that 
we  now  inquire.    Both  parties  had  a  right  to,  and  did, 
appeal;  and,  on  appeal  by  either,  it  was  the  duty  of 
the  sheriff  to  hold  the  money  "until  the  determina- 
tion thereof."    Code,  section  1255.    "Acceptance  by 
the  landowner  of  the  damages  awarded  by  the  com- 
missioners shall  bar  his  right  to  appeal."    Code,  sec- 
tion 1256.     It  certainly  follows  that  to  accept  the 
money,  pending  his  appeal,  would  be,  in  fact,  a  with- 
drawal thereof, — an  abandonment  and  dismissal  of  his 
appeal.    In  such  case,  if  he  alone  had  appealed,  the 
district  court  would  have  no  case  before  it  for  trial. 
That  the  receipt  of  the  money  was  concealed  would 
not  change  its  effect  upon  the  right  of  the  landowner 
to  appeal  or  to  prosecute  an  appeal.    It  seems  to  us 
clear  that,  if  the  plaintiff  did  receive  the  award  as 
alleged,  then  the  case  was  not  before  the  district  court 
on  his  appeal.    The  defendant's  right  to  appeal,  and 
to  prosecute  its  appeal,  was  entirely  independent  of 
the  fact  of  whether  or  not  plaintiff  appealed  or  prose- 
cuted his  appeal.    By  its  appeal,  the  defendant  said, 
in  effect,  that  it  was  not  satisfied  with  the  award,  and 
demanded  another  trial  on  that  issue.    By  the  defend- 
ant's appeal  the  case  was  properly  before  the  district 
court,  and  it  had  jurisdiction  to  try  the  same  as  it  did. 
If  the  defendant  alone  had  appealed,  and  the  plaintiff 
had  not  received  the  money,  there  conld  be  no  question 
of  the  plaintiff's  right  to  appear  to  the  appeal,  and 
to  claim  more  than  was  awarded  by  the  sheriff's  jury. 
Now,  while  receiving  the  money  as  alleged  bars  the 
plaintiff  of  the  right  to  appeal,  we  do  not  think  it  estops 
him  from  questioning  the  amount  of  recovery  on 
defendant's  appeal.    The  case  as  it  stands  lacks  one 
element  of  estoppel,  namely,  that  the  defendant  was 
induced  to  act  to  its  prejudice  by  the  conduct  of  the 
plaintiff  in  receiving  the  money  and  concealing  that 
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fact.  The  defendant  appealed,  not  because  it  was 
willing  to  allow  the  plaintiff  the  three  hundred  and 
seventy-five  dollars,  but  because  it  was  dissatisfied 
with  that  award  as  being  too  much,  and  with  the 
hope  of  reducing  the  amount.  Thus  contending,  the 
defendant  would  not  have  abandoned  its  appeal 
merely  because  the  plaintiff  was  content  to  accept 
the  award  of  three  hundred  and  seventy-five  dollars. 
We  think  the  case  was  before  the  district  court  on 
defendant's  appeal  for  trial  de  novo,  and  that  the  par- 
ties had  the  right  to  contest  the  amount  of  recovery 
on  that  trial.  Defendant  could  not  defeat  the  verdict 
and  judgment  by  dismissing  its  appeal  after  they  were 
rendered. 

We  have  carefully  examined  the  authorities  cited 
by  appellant's  counsel,  and  do  not  think  they  are  in 
conflict  with  the  view  we  have  expressed.  In  Railway 
Co,  V.  Byington,  14  Iowa,  572,  it  was  held,  as  has  since 
been  enacted  in  the  statute,  that  the  landowner 
accepting  the  amount  assessed  is  not  thereafter  enti- 
tled to  appeal.  In  Reichelt  v.  Seal,  76  Iowa,  275  (41  N. 
W.  Rep.  16),  it  was  held  that  a  party  cannot  enforce  a 
judgment  from  which  he  has  appealed,  and  at  the 
same  time  maintain  an  appeal  to  set  it  aside;  but,  as 
we  have  seen,  this  case  was  before  the  district  court 
on  defendant's  appeal.  In  Corwin  v.  Railway  Co.  (Kan. 
Sup.)  33  Pac.  Rep.  99,  it  was  held  that  accepting  con- 
demnation money  cured  certain  irregularities  in  the 
proceeding.  Peterson  v.  Ferreby,  30  Iowa,  327,  holds 
that  the  right  of  the  landowner  to  receive  the  money 
is  suspended  pending  an  appeal.  Trust  Co.  v.  Harless 
(Ind.  Sup.)  29  N.  E.  Rep.  1062,  is  not  in  point,  as  that 
is  under -a  statute  which  does  not  allow  the  contend- 
ing party  to  enter  upon  the  land  and  to  appeal  from 
the  award  at  the  same  time,  as  may  be  done  under 
our  statute  when  the  amount  of  the  award  is  deposited 


April  1897]  Bbggs  v.  Duling.  13 

with  the  sheriff.  Other  cases  cited  seem  to  us  equally 
inapplicable.  Our  conclusion  is  that  the  judgment 
of  the  district  court  is  right,  and  it  is,  therefore, 

APFIEMBD. 


G.  W.  Beggs  v.  Matthew  Duling,  Appellant. 

PAiiy  Wall:  contribution.  Under  McClain's  Code,  section  8195, 
providing  that,  where  a  person  builds  a  partition  wall,  the  adjoin- 
ing owner  "may  make  it  a  wall  in  common  by  paying  one-haJf  of  1 102  1^ 
the  appraised  cost  at  the  time  of  using  it,"  the  erection  of  a  tern-  1^*^  ^*T 
porary  shed,  ten  feet  high  and  open  on  two  sides,  with  one  end  of 
its  batten  roof  resting  on  a  2x6  scantling,  nailed  to  a  two-story 
partition  wall  on  the  adjoining  lot,  is  not  such  an  appropriation  of 
.  the  wall  as  will  charge  the  owner  of  the  shed  with  contribution,  or 
justify  his  grantee  in  assuming  that  such  contribution  has  been 
paid,  so  as  to  entitle  him  to  make  permanent  use  of  the  partition 
wall  without  contributing  to  its  cost. 

Same.  Under  said  statute,  an  appropriation  of  but  five  feet  of  a  two- 
story  partition  wall  ninety  feet  long,  by  the  erection  of  a  one- 
story  stable,  will  not  justify  charging  the  owner  of  the  stable  with 
one-half  of  the  cost  of  the  entire  wall. 

Maxims.  These  statutes  and  this  holding  rest  on  the  equitable  prin- 
ciple that  equality  is  equity,  and  that  where  there  is  equality  in 
right,  there  should  be  equality  of  burden. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Saturday,  April  10,  1897. 

Action  at  law,  to  recover  one-half  the  value  of  a 
party  wall,  erected  by  plaintiff,  and  thereafter  used  by 
the  defendant.  Defendant  claims  that  he  purchased 
the  property  occupied  by  him,  after  use  had  been 
made  of  the  wall,  without  notice  of  any  claim  in 
plaintiff  for  the  value  thereof;  and  further  pleads  the 
statute  of  limitations.  Trial  to  the  court  without  a 
jury.  Judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 
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Eugene  Lutz  and  W.  G.  Sears  for  appellant. 

M.  B.  Davis  for  appellee. 

Deemeb,  J. — The  parties  to  this  controversy  are 
the  owners  of  adjacent  lots.    These  lots  are  one  hun- 
dred feet  long.    The  lot  now  owned  by  appellant  was 
formerly  owned  by  one  Bradley.    Prior  to  the  time 
plaintiff  purchased  his  lot,  Bradley  had  erected  a  two- 
story  building  covering  the  south  fifty  feet  of  his  lot. 
In  1882,  plaintiff  constructed  a  brick  building  upon 
his  lot,  ninety  feet  long;  the  south  fifty  feet  of  which 
was  of  the  same  height  as  the  Bradley  building,  and 
the  north  forty  feet  one  story  in  height.    As  plaintiff 
used  Bradley's  we^t  wall,  he  paid  him  one-half  the 
cost  thereof,  as  by  statute  provided.    In  May,  1884, 
plaintiff's  building,  having  been  destroyed  by  fire,  was 
rebuilt,  and  the  entire  length  of  the  building,  to-wit, 
ninety  feet,  was  made  two  stories  high.    In  the  year 
1886,  the  Bradley  building  was  used  by  the  United 
States  Express  Company;  and  in  order  to  shelter  the 
wagons  used  by  this  company,  Bradley's  grantee,  one 
Marks,  constructed  a  shed  north  and  to  the  rear  of  his 
building.    This  was  built  by  nailing  a  plank  to  the 
partition  wall,  upon  which  a  batten  roof  was  placed; 
the  south  side  being  supported  by  the  Bradley  build- 
ing, and  the  northeast  corner  by  a  post  set  in  the 
ground.    The  roof  slanted  towards  the  east,  and  the 
sides  of  the  shed  to  the  north  and  east  were  left  open. 
Later  in  the  season,  a  brick  stable  one  story  high  was 
built  on  the  north  end  of   the   Bradley-Marks  lot. 
This  stable  extended  south  so  as  to  cover  about  five 
feet  of  the  wall  between  the  two  lots.     The  shed 
occupied  the  space  between  the  main  building  and  the 
stable.    Appellant  purchased  the  Bradley  property  of 
Marks  in  March  of  the  year  1890,  and  in  the  year  1892 
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removed  the  shed,  and  in  its  place  erected  a  new  struc- 
ture, which  is  two  stories  high,  and  is  designed  for 
use  as  a  photograph  gallery.  This  last-natiaed  build- 
ing was  constructed  by  setting  two  posts  on  the  east 
line  of  the  lot  at  about  equal  distances  from  the  main 
building  and  the  brick  stable,  the  posts  being  of  the 
same  height  as  the  first  story  of  plaintiff's  building. 
On  these  posts  was  placed  a  plate  8x8  inches,  extend- 
ing from  the  old  Bradley  building  to  the  stable.  Rest- 
ing on  this  plate  were  two  cross  timbers,  the  other 
ends  of  which  were  let  into  the  wall  built  by  plaintiff. 
These  cross  timbers  carry  the  joists  to  which  waj 
nailed  the  floor  of  the  second  story  of  the  building. 
The  south  ends  of  these  joists  were  let  into  the  main 
Bradley  building,  and  the  north  ends  rested  on  the 
brick  stable.  The  second  story  of  the  gallery  is  sup- 
ported by  a  truss  resting  in  part  upon  iron  rods  pass- 
ing through  the  cross  timbers.  The  north  and  east 
sides  of  the  second  story  of  this  building  are  built  of 
brick,  and  the  building  is  a  permanent  and  substantial 
structure,  although  the  first  story  has  no  fioor,  and  is 
open  to  the  east.  This  action  is  to  recover  one-half 
the  appraised  value  of  the  north  forty  feet  of  the  wall 
under  and  by  virtue  of  the  provisions  of  McClain's 
Code,  sections  3194,  3195,  which  are  as  follows: 

"Sec.  3194.  In  cities,  towns  and  other  places  sur- 
veyed into  building  lots,  the  plats  of  which  are 
recorded,  he  who  is  about  to  build  contiguous  to  the 
land  of  his  neighbor  may,  if  there  be  no  wall  on  the 
line  between  them,  build  a  brick  or  stone  wall,  at 
least  as  high  as  the  first  story,  if  the  whole  thickness 
of  such  wall  does  not  exceed  eighteen  inches,  exclusive 
of  the  plastering,  and  rest  the  one-half  of  the  same 
on  his  neighbor's  land,  but  the  latter  shall  not  be  com- 
pelled to  contribute  to  the  expense  of  said  wall. 

"Sec.  3195.  If  his  neighbor  be  willing,  and  does 
contribute  one-half  of  the  expense  of  building  such 
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wall,  then  it  is  a  wall  in  common  between  them;  and 
if  he  even  refuses  to  contribute  to  the  building  of  such 
wall,  he  shall  yet  retain  the  right  of  making  it  a  wall 
in  common  by  paying  to  the  person  who  built  it  one- 
half  of  the  appraised  value  at  the  time  of  using  iV 

Defendant  does  not  claim  that  plaintiff  has  been 
paid  for  one-half  the  wall,  but  he  insists  that  he  bought 
his  lot  for  a  good  and  valuable  consideration;  that 
prior  to  the  time  of  his  purchase  the  wall  had  been 
used  in  common,  and  that  he  did  not  know,  when  he 
bought,  that  plaintiff  had  not  been  paid  for  half  the 
wall,  but  believed  that  it  had  been  paid  for.  He  also 
says  that  the  wall  had  been  used  in  common  for  more 
than  ten  years  prior  to  the  beginning  of  this  suit,  and 
that  plaintiff's  action  is  barred.  In  the  case  of  Ber- 
tram V.  Curtis,  31  Iowa,  46,  we  said:  "In  the  absence 
of  any  representations  by  the  vendor  of  a  vacant  lot 
as  to  the  ownership  of  a  wall  resting  one-half  thereon, 
the  presumption  of  the  law  under  our  statute  is  that 
the  ownership  is  in  him  who  built  it,  or  his  grantees; 
for  the  builder  had  no  legAl  right  to  demand,  nor  the 
owner  of  the  vacant  lot  any  obligations  to  pay  for,  the 
half  resting  on  the  vacant  lot,  until  the  owner  of  such 
lot  shall  use  the  same  as  a  party  wall,  though  he  may 
do  so,  or  join  in  building  it;  but  in  case  the  wall  was 
so  used  by  the  owner  of  the  lot,  vacant  when  the  wall 
was  built,  but  now  covered  with  a  building  resting 
therein,  the  presumption  is  that  it  belongs  to  the 
grantor  of  the  lot,  for  prior  thereto,  and  at  the  time 
of  using  it,  the  law  devolved  upon  him  the  duty  and 
obligation  to  pay  therefor.  In  both  cases  the  presump- 
tions are  in  accord  with  the  legal  right  and  the  recip- 
rocal obligation."  It  is  here  contended  that  at  the 
time  appellant  purchased  the  lot  from  Marks  the  wall 
was  being  used  in  common,  and  that  defendant  had 
the  right  to  assume  that  the  half  had  been  paid  for,  or 
that  plaintiff  held  the  obligation  of  Marks  to  pay  f(M: 
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it,  and  that  in  either  event  he  cannot  rightfully  be 
charged  with  any  part  of  the  value  of  the  wall.    On 
the  other  hand,  appellee  denies  that  the  part  of  the 
wall  for  which  he  seeks  compensation  was  being  used 
in  common  at  the  time  appellant  purchased  his  lot; 
and  says  that  the  shed  which  was  erected  was  a  tem- 
porary structure,  joined  to  the  brick  wall  by  spikes, 
and  was  of  so  slight  and  temporary  a  character  that 
no  one  would  be  likely  to  suppose  that  the  brick  wall 
was  being  used  in  common.    In  order  to  determine 
the  exact  question  at  issue,  we  must  look  to  the  evi- 
dence relating  to  the  character  of  the  structure  known 
as  the  shed.     It   is   as   follows:     "The   shed   and' 
stable  were  built  to  the  north  in.  1886,  and  were  open 
to  the  east  side  and  north  end.    The  batten  roof  on 
the  one-story  shed  was  attached  to  plaintiff's  wall  by 
a  scantling  2x6,  nailed  to  it  in  the  brick  wall;  and  was 
open  on  the  east  and  north  end,  and  was  supported  by 
a  post  on  the  east  side.    The  shed  was  built  first,  the 
stable  afterwards;  and  when  the  stable  was  built  the 
shed  was  extended  to  the  bam.    The  shed  was  used 
for  our  wagons,  and  the  stable  for  our  horses."    "The 
shed  was  ten  feet  high  on  the  east  side,  and  the  west, 
on  plaintiff's  wall,  was  one  foot  higher.    The  plaintiff's 
wall  above  the  shed  and  stable  was  not  used  by  the 
owner  of  defendant's  lot.    The  northeast  comer  of 
this  shed  was  supported  by  a  post  set  in  the  ground. 
While  we  were  there  we  had  the  bam  built,  and  there 
was  a  vacant  space  with  no  shed   over  it,  and  Mr. 
Marks  covered  up  the  whole  space  with  a  shed."  Now, 
in  the  case  of  Zugenbuhler  v.  Gilliam,  3  Iowa,  391,  we 
said  that,  where  the  adjoining  proprietor  builds  into  a 
party  wall  which  he  did  not  contribute  to  the  build- 
ing of,  and  uses  it,  he  makes  it  a  party  wall,  and 
becomes  liable  to  contribute  to  its  cost.    The  statute 
in  express  terms  says,  that  the  neighbor  may  make  a 
wall  built  under  the  provisions  of  McClain's  Code, 
Vol.  102  la— 2 
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section  3194,  a  party  wall  by  paying  to  the  person  who 
built  it  one-half  the  appraised  value  at  the  time  of 
using  it.  This  statute  is  based  upon  the  old  equitable 
doctrine  that  equality  is  equity,  and  that  where  there  is 
equality  in  right  there  should  be  equality  of  burden. 
Before  a  "neighbor"  should  be  charged  with  the 
burden  of  a  party  wall,  it  must  appear  that  he 
intended  to  make  it  a  wall  in  common.  If  the  use  to 
which  he  puts  it  is  of  so  slight  and  temporary  a  char- 
acter as  that  it  could  not  reasonably  and  fairly  be 
said  that  he  intended  to  appropriate  and  utilize  the 
wall  permanently,  he  should  not  be  chargad  with  the 
burden  imposed  by  the  statute.  As  used  in  this  state, 
the  word  "use"  has  reference  to  the  habitual  or  per- 
manent employment  of  the  means  to  the  accomplish- 
ment of  a  purpose;  and  this  purpose  is  the  utilization 
of  the  standing  wall  as  part  of  some  permanent 
structure.  Temporary  or  provisional  utilization  will 
not  suflBce  to  charge  the  adjoining  owner;  nor  will 
such  use  justify  a  purchaser  in  assuming  that  all 
rights  with  reference  to  party  walls  between  neigh- 
bors have  been  adjusted.  The  shed  in  question  was  a 
temporary  and  provisional  structure,  erected  to 
answer  passing  needs,  and,  if  attempt  had  been  made 
to  charge  the  adjacent  owner  for  the  half  of  the  wall 
by  reason  of  the  use  thereof  in  the  erection  of  the 
shed,  it  would  certainly  have  failed.  See  Shaw  v. 
Hichcock,  119  Mass.  254;  appeal  otHeimbach  (Pa.  Sup.)  7 
Atl.  Rep.  737.  When  defendant  erected  the  photograph 
gallery,  he  constructed  a  permanent  building,  and  made 
such  use  of  the  wall  as  to  indicate  that  he  intended 
making  it  a.  wall  in  common,  and  he  should  be 
charged  with  one-half  the  appraised  value  of  this 
north  forty  feet,  less  that  part  already  in  use  by  the 
brick  stable.  This,  as  we  understand  the  record,  is 
what  the  trial  court  did.  It  is  insisted  on  behalf  of 
appellant  that,  as  soon  as  any  part  of  the  ninety  foot 
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wall  was  used,  a  cause  of  action  arose  against  the  user 
for  one-half  of  the  appraised  value  of  the  whole  wall; 
and  that  he,  having  purchased  after  this  cause  of 
action  accrued,  cannot  be  taxed  with  any  part  of  the 
value  of  the  wall.  He  further  says  that  the  statute  of 
limitations  bars  plaintiff  of  all  relief  under  such  cir- 
cumstances. The  diflBculty  with  this  contention  is 
that  the  first  premise  is  not  correct.  Use  of  but  five 
feet  of  the  wall  one  story  in  height  would  certainly 
not  justify  the  taxing  of  one-half  of  the  value  of  the 
entire  wall,  ninety  feet  long,  and  two  stories  high,  to 
the  user  of  the  small  fraction  of  the  wall;  and  use  of 
fifty  feet  of  the  south  end  of  the  wall  in  common  will 
not  justify  the  conclusion  that  the  whole  wall  is 
owned  in  common.  As  we  find  that  no  permanent 
use  was  made  of  the  north  forty  feet  of  the  wall, 
except  that  covered  by  the  brick  stable,  until  the  year 
1892,  when  the  photograph  gallery  was  erected,  there 
is  no  occasion  for  determining  when  the  statute  of 
limitations  began  to  run,  for,  in  any  event,  the  action 
is  not  barred.  The  conclusion  ajrived  at  in  this  case 
is  not  in  conflict  with  the  case  of  Deere,  Wells  &  Co. 
V.  Weir-Shugart  Co.,  91  Iowa,  422  (59  N.  W.  Rep.  255). 
The  decision  in  that  case  was  made  to  turn  upon  the 
permanent  character  of  the  structure  erected  by  the 
defendant,  as  well  as  upon  the  fact  that  the  wall 
formed  one  side  of  the  structure.  It  must  be  remem- 
bered that  this  is  a  law  action,  tried  to  the  court  with- 
out a  jury,  and  that  the  question  as  to  the  character  of 
the  shed  was  one  of  fact.  The  conclusions  arrived  at 
by  the  learned  district  judge  are  so  far  supported  by 
the  evidence  that  we  are  not  authorized  to  disturb 
the  judgment  founded  thereon.  The  case  of  Nolan  v. 
Mendere  (Tex.  Sup.)  14  S.  W.  Rep.  167,  is  in  line  with 
our  conclusions.    The  judgment  is  affirmed. 
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D.  H.  MoGtJiRB  V.  B.  MoNTROSs,  Appellant. 

Costs:  SEVERAL  ISSUES.  A  plea  in  mitigation  in  an  action  for  slan- 
der in  accusing  plaintiff  of  stealing  cattle,  which  alleges  that  his 
general  reputation  for  more  than  ten  years  has  been  that  he  was  in 

1  the  habit  of  stealing  cattle,  does  not  present  an  issue  within  Code, 
section  2934,  providing  that  where  there  are  several  "issues,"  plain- 
tiff shall  recover  costs  on  the  issues  determined  in  his  favor  and 
defendant  on  the  issues  determined  in  his  favor;  and  though 
defendant  prevails,  in  a  sense,  on  that  plea,  because  the  verdict 
for  plaintiff  is  nominal,  he  cannot  recover  the  fees  of  witnesses 
called  solely  on  mitigation,  if  the  general  verdict  goes  against  him. 

Same.  Defendant  charged  with  two  slanderous  utterances,  lost  as  to 
one  and  prevailed  as  to  the  other.    Testimony  adduced  applied  to 

2  both,  and  it  was  impossible  to  separate  the  applicability.  Held^ 
defendant  is  not,  by  said  statute,  entitled  to  recover  half  the 
costs. 

Appeal  from  Iowa  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Saturday,  April  10,  1897. 

Action  to  recover  damages  for  slanderous  words, 
alleged  to  have  been  spoken  by  the  defendant  of  and 
concerning  the  plaintiff,  accusing  him  of  stealing 
cattle.  The  petition  is  in  five  counts,  some  alleging 
the  speaking  of  the  same  words  at  different  times,  in 
the  hearing  of  different  persons,  and  others  alleging 
the  speaking  of  other  words,  at  other  times,  in  the 
hearing  of  other  persons.  The  defendajit  answered 
each  count,  denying  every  allegation  thereof,  and  to 
each  pleaded  as  follows:  '*That  at  the  present  time, 
and  for  more  than  ten  years  last  past,  the  general 
reputation  and  character  of  plaintiff  in  the  community 
in  which  he  resides,  and  resided  during  said  time,  is, 
and  was,  that  he  was  in  the  habit  of  stealing  cattle, 
and  that  he  did  steal  cattle."    On  the  trial,  plaintiff 
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dismissed  as  to  the  first,  fourth,  and  fifth  counts  of  his 
petition,  and  the  case  was  submitted  to  the  jury  on 
the  second  and  third  counts.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  on  the  second  count 
for  one  dollar,  and  in  favor  of  the  defendant  on  the 
third  count.  Defendant  filed  his  motion,  in  eight  dif- 
ferent paragraphs, — the  eighth  being  as  an  amend- 
ment,— to  tax  the  costs  mentioned  in  each  to  the 
plaintiff.  This  motion  was  sustained  as  to  all  the 
paragraphs  except  the  fifth,  seventh,  and  eighth,  and 
overruled  as  to  these,  and  judgment  entered  accord- 
ingly.   Defendant  appeals. — Affi^rmed. 

Hedges  &  Rumple  for  appellant. 

C.  8.  Lake  for  appellee. 

Given,  J. — ^I.  In  the  eighth  paragraph  of  the 
motion,  which  is  added  as  an  amendment,  the  ground 
stated  is  that  the  witnesses  named  in  the  motion  were 
called  solely  to  the  matter  pleaded  in  mitigation,  and 

that  upon  that  issue  the  finding  was  for  the 
1         defendant.    The  plea  in  mitigation  was  denied 

by  operation  of  law,  and  therefore  formed  an 
issue  in  the  case,  and  it  appears  that  the  witnesses 
named  were  examined  solely  as  to  the  reputation  of 
the  plaintiff  for  stealing  cattle.  The  general  rule  is 
that  "costs  shall  be  recovered  by  the  successful  against 
the  losing  party."  Code,  section  2933.  In  section 
2934  it  is  provided:  "And  where  there  are  several 
causes  of  action  embraced  in  the  same  petition,  or  sev- 
eral issues,  the  plaintiff  shall  recover  costs  upon  the 
issues  determined  in  his  favor,  and  the  defendant  shall 
recover  costs  upon  the  issues  determined  in  his  favor." 
Appellant's  contention  is  that  the  issue  upon  his  plea 
in  mitigation  to  the  second  count  of  the  petition  was 
an  issue  within  the  meaning  of  said  section  2934;  that  it 
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is  apparent  from  the  amount  of  the  verdict  for  plain- 
tiff that  the  jury  found  in  his  favor  on  that  issue,  and 
therefore  he  is  entitled  to  recover  said  costs.  He  cites 
Whitney  v.  Hackney,  20  Iowa,  461.  In  that  case  the 
defendant  at  the  trial  changed  the  issue,  thus  render- 
ing the  testimony  of  witnesses  summoned  and  in 
attendance  immaterial.  It  was  held  proper  for  the 
court  to  tax  a  portion  of  the  costs  to  the  defendant, 
notwithstanding  he  was  the  successful  party.  Arthur 
V.  Funk,  22  Iowa,  239,  is  also  cited,  wherein  the  defend- 
ant, being  successful  as  to  a  part  of  his  cross-demand^ 
moved  to  tax  the  costs  accrued  in  support  of  his  claim 
against  plaintiff,  which  motion  was  held  to  be 
properly  overruled.  Referring  to  section  3451  of 
the  Revision  of  1860,  which  is  the  same  as  said  sec- 
tion 2934,  the  court  said;  "We  agree  with  the  appel- 
lee that  this  section  has  reference  primarily  to  a  case 
where  the  petition  embraces  several  causes  of  action, 
or  where  there  are  several  issues  joined  upon 
the  matters  therein  alleged,  or  the  new  matter  con- 
tained in  the  answer.  And  yet  it  may  very  consist- 
ently and  reasonably  include  a  case  where  the  plaintiff 
recovers  upon  his  demand,  and  the  defendant,  in 
whole  or  in  part,  upon  his  set-off,  counter-claim,  or 
cross-demand."  In  Upson  v.  Fuller,  43  Iowa,  409,  also 
cited,  the  plaintiff  sued  to  recover  eighty  dollars,  the 
value  of  a  gun  left  for  repairs.  Defendant  averred 
that  it  had  been  sold  by  him  for  his  charges.  Judg- 
ment was  rendered  for  plaintiff  for  thirty-one  dollars, 
and  forty-one  dollars  of  the  costs  taxed  to  plaintiff 
and  one  dollar  to  defendant,  which  taxation  was  held 
to  be  erroneous.  The  court,  referring  to  that  part  of 
section  2933  providing  for  an  apportionment  of  costs 
in  certain  cases,  says:  "This  provision  is  intended  to 
apply  to  a  case  where  the  party's  demand  is  composed 
of  separate  claims,  and  not  where  the  demand  is  indi- 
visible,— not  based  upon  separate  acts  or  contracts, — 
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which  was  the  nature  of  the  claim  of  plaintiff  sued 
upon  in  this  case.  If  the  rule  contended  for  by  defend- 
ant prevailed,  a  plaintiff's  case  in  a  suit  upon  a  con- 
tract or  for  a  tort,  or  for  the  recovery  of  the  value  of 
property,  would  be  a  hard  one.  He  cannot  recover 
for  more  than  he  demands,  and  would  be  liable  for 
costs  if  he  recovered  less.  The  law  intends  to  impose 
no  such  hardship  upon  one  seeking  justice  in  the 
courts."  In  Mielenz  v.  Quasdorf,  68  Iowa,  727  (28  N. 
W.  Kep.  41),  cited,  the  court  says:  "The  plaintiff  con- 
tends that  facts  pleaded  in  mitigation  do  not  constitute 
a  defense,  and  so,  as  to  them,  there  is  no  issue,  within 
the  meaning  of  the  Code.  To  this  we  have  to 
say  that  while,  in  one  sense,  facts  pleaded  in  mitiga- 
tion do  not  constitute  a  defense,  yet  as,  under  our 
Code  (section  2682),  facts  relied  upon  for  mitigation 
must  be  pleaded,  to  entitle  the  defendant  to  introduce 
evidence  of  them,  it  appears  to  us  that  we  ought  to 
regard  the  plea  as  tendering  an  issue."  It  was  held 
that  the  court  should  have  submitted  this  issue  to  the 
jury.  This  plea  in  mitigation  of  damages  is  not  a 
separate  claim  from  that  of  the  plaintiff.  While  it  is, 
in  a  sense,  an  issue  in  the  case,  and  should  be  submitted 
it  is  not  a  set-off,  counter-claim,  or  cross-demand. 
It  is  not  a  separate  claim  from  that  of  plaintiff,  but  a 
part  of  it.  It  is  not  a  defense,  but  goes  only  to  the 
amount  of  recovery.  It  is  no  more  an  issue' within 
the  meaning  of  section  2934,  than  if  it  were  an  action 
to  recover  for  the  conversion  of  property,  the  value  of 
which  was  in  issue.  We  do  not  think  the  cases  cited 
support  appellant's  contention,  nor  that  the  court 
erred  in  overruling  the  eighth  paragraph  of  appellant's 
motion. 

II.  The  seventh  paragraph  of  defendant's  motion 
asks  that  one-half  of  all  the  costs,  except  certain 
items  designated,  be  taxed  to  plaintiff,  "for  the  reason 
that  two  separate  causes  of  action  were  submitted  and 
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decided;  that  all  of  said  costs  applied  as  much  to  one 
canse  as  to  the  other,  plaintiff  gaining  the  one, 
2  and  defendant  the  other."  The  second  count 
charges  that  on  the  twenty-first  day  of  July, 
1894,  defendant  said  to  A.  M.  kenderson,  in  the 
hearing  of  others:  "He  (meaning  plaintiff)  has  been 
stealing  cattle  for  ten  years/'  The  third  count 
charges  the  speaking  of  the  same  words  on  the  eight- 
eenth day  of  July,  1894,  to  L.  J.  White,  in  the  hearing 
of  others.  These  are  separate  causes  of  action,  and 
the  plaintiff  was  successful  on  one,  and  the  defendant 
on  the  other.  Therefore,  it  is  insisted  that  under  said 
section  2934  the  costs  should  be  divided.  Appellant 
says,  in  another  connection,  that  this  is  not  a  case  for 
the  apportionment  of  costs,  but  that  they  must  be 
taxed  as  provided  in  the  statute;  and  yet  this  motion 
is  to  apportion  costs.  If  it  be  true  that  the  testimony 
of  these  witnesses  applied  to  each  of  said  causes  of 
action,  it  is  not  possible  to  say  what  of  it  was  upon  the 
one,  and  what  upon  the  other,  and  the  general  rule 
that  "costs  shall  be  recovered  by  the  successful  against 
the  losing  party"  must  control.  We  find  no  error  in 
either  of  the  respects  claimed,  and  the  judgment  is 
therefore  avfxbmbd. 
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Engelhardt  Hemmi  v.  The  Chicago  Great  Western       ^^  ^^^ 
Railway  Company  and  The  Chicago,  St.  Paul 
&  Kansas  City  Railway  Company,  Appel- 
lants. 

Setttng  Fires:    railroads:    Evidence.    That  a  fire  ori^i^inated  from 

1  sparks  thrown  by  a  locomotive,  may  be  established  by  circumstan- 
tial evidence. 

Saus.    a  railroad  company  cannot  be  said,  as  a  matter  of  law,  to  be 

2  free  from  negligence  where  a  fire  is  started  by  sparlLS  from  its 
8    locomotiye,  although  there  was  no  fault  in  the  engine  or  its  man- 
agement. 

Presumption  of  negligence:    Jury  Question,    Under  the  rule  that 

2    proof  of  damage  by  fire  set  by  an  engine  on  a  railroad  is  prima 

8  fiuH^  evidence  of  negligence  of  the  company,  where  such  proof  is 

made,  and  evidence  is  introduced  to  show  that  there  was  no  fault 

in  the  engine  or  its  management,  a  (Conflict  arises  on  the  issue  of 

negligence,  which  is  to  be  determined  by  the  jury. 

Hew  Trial:    drinking  by  juror.    A  new  trial  will  not  be  granted 
4    simply  because  some  of  the  jurors  drink  beer  while  the  trial  was 
in  progress. 

Appeal  from    Dubuque   District    Court. — Hon.    Fred 
O'JDoNNELL,  Judge. 

Saturday,  April  10,  1897. 

Action  at  law  to  recover  damages  resulting  from 
a  fire  set  out  by  a  locomotive  while  being  operated  on 
defendant's  line  of  road.  Trial  to  a  jury.  Verdict 
and  judgment  for  plaintiff.  Defendants  appeal. — 
Affirmed. 

D.  W.  Lawler  and  Lyon  &  Lenehan  for  appellants. 

Longueville  (S^  McCarthy  for  appelleev 
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Dbbmbr,  J. — Plaintiff  is  the  owner  of  one  hundred 
and  thirty  acres  of  land  in  Dubuque  county.  Defend- 
ant's line  of  road  runs  through  a  portion  of  the  land 
in  a  northeasterly  and  southwesterly  direction,  cut- 
ting the  farm  in  two^-except  the  northerly  portion, 
which  is  bounded  on  the  west  by  what  is  known  as 
"Nutwood  Park."  Defendant's  track  runs  immedi- 
ately east  of  the  park,  and  a  steep  and  almost  perpen- 
dicular bluff  rises  immediately  east  of  the  right 
of  way,  the  rise  in  some  places  commencing  on 
the  right  of  way.  The  level  space  between  the  park 
and  tbe  bluff  on  plaintiff's  land  is  almost  wholly  occu- 
pied by  defendant's  right  of  way.  The  main  part  of 
plaintiff's  farm,  including  his  improvements,  is  east  of 
the  railway  track,  and  extends  along  the  right  of  way 
for  nearly  a  mile  north  and  south.  The  bluff  to  which 
we  have  referred  as  lying  east  of  the  railway  track 
was  at  the  time  in  question  covered  with  grass  and  a 
few  straggling  trees.  On  the  day  the  fire  occurred, 
defendant  hastily  started  a  wrecking  train  from  its 
yards,  which  were  south  of  plaintiff's  farm,  to  go  to  the 
town  of  Kidder  to  remove  a  wreck  from  the  track. 
The  train  ran  north,  passed  the  bluff  to  which  refer- 
ence has  been  made,  and  on  about  its  mission.  Shortly 
after  it  passed  the  bluff,  fire  was  noticed  in  two  or 
three  places,  two  hundred  and  fifty  or  more  feet  apart, 
on  the  face  of  the  bluff,  by  several  witnesses  who 
were  inside  the  park.  On  account  of  a  high  wind 
which  then  prevailed,  these  fires  spread  rapidly  oyer 
the  face  of  the  bluff,  passed  in  a  southeasterly  direc- 
tion, and  finally  reached  the  barn  and  other  improve- 
ments belonging  to  plaintiff,  which  were  situated  on 
the  top  of  the  bluff,  and  totally  consumed  them.  This 
action  is  to  recover  for  the  loss  sustained. 

The  first  point  made  by  the  appellant  is,  that  the 
verdict  is  not  sustained  by  the  evidence.    It  is  said. 
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that  the  record  aflSrmatively  shows  that  the  fire  was 
not  set  out  by  the  passing  engine,  but  by 
1  tramps,  who  were  in  that  vicinity  at  or  about 
the  time  of  the  fire,  or,  if  this  be  not  true,  that 
the  evidence  leaves  the  case  in  such  condition  that  it 
is  impossible  for  any  one  to  tell  whether  the  fire  was 
caused  by  the  engine,  or  by  the  act  of  some  third 
party,  and  that  for  this  reason,  there  should  have 
been  a  verdict  for  the  defendant.  It  is  also  contended 
that  the  evidence  shows  aflSrmatively,  that  there  was 
no  negligence  on  the  part  of  the  defendant  with 
respect  to  its  engine,  or  in  the  management  thereof, 
and  that  the  prima  facie  case  made  by  plaintiff,  con- 
ceding that  he  established  the  setting  out  of  the  fire 
by  the  defendant,  has  been  fully  and  completely  over- 
come. It  is  true,  that  no  one  saw  the  spark  fall 
which  set  out  the  fire,  and  that  the  cause  of  the  con- 
flagration is  left  largely  to  inference.  But  the  plain- 
tiff proved  such  a  state  of  facts  as  justified  the  jury  in 
finding  that  the  fire  was  set  out  by  the  defendant's 
engine.  The  fact  that  the  locomotive  passed  the  place 
but  a  few  moments  before  the  fire  was  seen,  that 
two  or  three  fires  were  set  out  simultaneously,  that 
several  witnesses  who  were  in  the  vicinity  saw  the  fire 
start  at  about  the  same  time,  that  it  spread  very 
rapidly,  and  was  carried  by  a  high  wind  to  plaintiff's 
improve?nents,  and  some  other  matters  to  which 
we  need  not  refer,  point  almost  unerringly  to  the 
fact  that  the  fire  was  set  out  by  the  locomotive. 
It  is  true  that  the  defendant  offered  evidence  to  show 
that  other  fires  were  set  out  in  the  vicinity  earlier  in 
the  day  by  tramps  or  vagabonds;  and  that  the  jury 
might  have  concluded  that  plaintiff  failed  in  its  proof 
upon  this  point.  It  is  manifestly  a  case  where  the 
evidence  is  confiicting,  and  vvdth  the  finding  of  the 
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jury  we  cannot  interfere.  There  are  two  circum- 
stances in  the  case  which  point  quite  strongly  to  the 
correctness  of  the  verdict.  The  fire  occurred  early  in 
the  afternoon,  and  a  very  strong  wind  had  been  blow- 
ing from  the  northwest  nearly  all  day.  The  fires  set 
out  by  the  tramps  were  seen  early  in  the  morning, 
and  were  in  such  places  that  it  was  almost  impossible 
for  fire  or  sparks  to  be  carried  in  the  direction  of  the 
place  where  the  fire  was  first  seen  in  the  afternoon. 
Moreover,  the  wind  was  blowing  so  hard  that  the  fire, 
had  it  come  from  that  set  out  by  the  tramps,  would 
have  reached  the  plaintiff's  premises  much  earlier  in 
the  day  than  it  did.  It  was  but  a  few  moments  from 
the  time  it  was  first  seen  upon  the  blufE  until  it  spread 
rapidly,  and  reached  the  plaintiff's  improvements. 
Looking  to  the  whole  record,  it  seems  to  us  that  the 
jury  was  fully  justified  in  finding  as  it  did  on  this 
question  of  fact. 

II.    As  to  defendant's  negligence,  we  have  fre- 
quently held  that  proof  of  damage  by  fire  is  in  such 
csiSQS  prima  facie  evidence  of  negligence,  and  that  the 
railroad  company,  to  avoid  liability,  must  over- 

2  come  this  presumption;  and  this  it  can  do  only 
by  negativing  every  fact,  the  proof  of  which 

would  justify  a  finding  of  negligence  on  its  part.  It 
follows,  then,  as  said  by  this  court  in  the  case  of 
Greenfield  v.  Railroad  Co.,  83  Iowa,  270  (49  N.  W.  Rep. 
95),  that,  if  it  be  conceded  there  was  no  fault  in  the 
engine  or  its  management,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  fire  was  not  the  result  of  negligence. 
But,  if  this  were  not  the  rule,  the  point  relied  upon 
by  appellant  is  of  no  avail,  for  the  reason  that 

3  we  have  expressly  held  that  in  such  cases  there 
is  a  conflict  in  the  evidence, — the  priyna  facie 

case  of  negligence  made  by  the  plaintiff  standing  on 
one  side  of  the  issue,  and  the  direct  evidence  of  the 
defendant  as  to  its  care  and  diligence  upon  the  other, — 
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and  that  it  is  the  duty  of  the  court  to  submit  such 
conflict  to  the  jury.  Babcock  v.  Railroad  Co.,  62  Iowa, 
593  (13  N.  W.  Rep.  740,  and  17  N.  W.  Rep.  909);  Id.,  72 
Iowa,  197  (28  N.  W.  Rep.  644,  and  33  N.  W.  Rep.  628); 
Greenfield  v.  Railroad  Co., supra;  Hockstedler  v.  Railroad 
Co.,  88  Iowa,  236  (55  N.  W.  Rep.  74).  These  rules  to 
which  we  have  called  attention  were  suflBcient  to  take 
the  case  to  the  jury,  and  to  sustain  the  verdict,  if 
there  had  been  nothing  but  the  presumption  of  negli- 
gence in  plaintiff's  favor.  But  we  find  on  looking 
to  the  record  that  there  was  evidence  to  the  effect 
that  the  spark  arrester  was  not  in  good  condition  at 
the  time  of  the  fire.  The  engine  was  an  old  one,  and 
it  had  been  patched  or  repaired  both  before  and  shortly 
after  the  fire.  These  repairs  were  made  so  short  a 
time  after  the  conflagration  as  to  justify  the  inference 
that  the  locomotive  was  not  in  good  condition  on  the 
day  in  question. 

III.  Defendant  asked  instructions  to  the  effect 
that  the  evidence  in  its  behalf  showed  there  was  no 
negligence,  and  that  a  verdict  should  be  returned  in 
its  favor.  These  instructions  were  refused,  and  we 
think  properly  so,  for  the  reasons  stated  in  the  former 
part  of  this  opinion. 

IV.  The  twenty-ninth  instruction,  being  a  request 
made  by  the  defendant,  with  certain  modifications 
added  by  the  court,  is  complained  of.  The  instruction, 
as  modified,  is  directly  in  line  with  the  case  of  Green- 
field  V.  Railroad  Co.,  and  needs  no  further  attention. 

V.  Other  instructions  are  complained  of  in  a 
general  way.  We  have  examined  each  and  all  with 
care,  and  find  no  error.  They  state  the  rule  as  it  has 
been  announced  by  this  court  many  times,  and  clearly 
and  distinctly  apply  it  to  the  facts  disclosed  in  evi- 
dence. 

VI.  One  of  the  grounds  for  a  new  trial  was  mis- 
conduct on  the  part  of  the  plaintiff's  son,  in  treating 
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some  of  the  jury  during  the  progress  of  the  trial.  The 
alleged  misconduct  is  not  established.  The  two  jurors 
who  it  is  charged  were  the  recipients  of  the  son's  favor, 

deny  the  charge,  and  the  court  below  was  fully 
4         justified  in  finding  that  it  was  not  true.    It  is 

likely  true  that  some  of  the  jurors  drank  beer 
during  the  time  the  trial  was  in  progress,  and  before 
the  submission  of  the  case,  but  this  of  itself  is  not 
suflScient  to  vitiate  the  verdict.  State  v.  Bruce,  48 
Iowa,  536;  State  v.  Livingston,  64  Iowa,  560  (21  N.  W. 
Rep.  34).  .   . 

•  VII.  Misconduct  of  plaintiff's  counsel  is  another 
ground  of  complaint.  Some  of  the  remarks  made  by 
plaintiff's  counsel  were  hardly  justified  by  the  record, 
but  the  court  below  immediately  called  him  to  order; 
and  counsel  retracted  his  statement,  and  made  such 
explanation  theriBof  to  the  jury  as  that  no  prejudice 
could  possibly  have  resulted.  At  any  rate,  there  was 
no  such  abuse  of  discretion  in  the  trial  court  with  ref- 
erence to  this  matter  as  to  justify  us  in  interfering.  ^  ; 
VIII.  Certain  rulings  on  the  admission  and  rejec- 
tion of  testimony  are  complained  of.  We  have  exam- 
ined them  all,  and  with  care,  and  discover  no  error. — 
Affibmbd. 
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The  Norwegian  Plow   Company   v.   W.   C.  Clark, 
Sheriff,  Appellant. 

Sale  or  Balfaneiit*/  A  contract  between  a  manufacturer  of  goods  and 
another  person,  giving  the  latter  the  privilege  of  selling  goods  in 
a  certain  territory  and  requiring  him  to  obtain  settlement  for  all 
goods  at  the  time  of  delivery,  either  in  cash  or  notes  to  be  made 
payable  to  the  manufacturer,  and  requiring  him  to  turn  over  all 
cash  and  notes  received  by  him  to  such  manufacturer,  and  not 
permitting  him  to  use  any  of  the  proceeds  of  sales  until  the  man- 
ufacturer is  paid  in  full,  and  authorizing  him  to  sell  goods  at  a 
reasonable  profit  and  subject  to  a  specified  warranty,  and  in  addi- 
tion, requiring  him  to  guarantee  the  sales  of  all  goods  shipped  to 
him  on  his  order  by  a  time  specified  therein,  and  insure  the  fulfill- 
ment of  the  contract,  and  requiring  him  in  order  to  fulfill  the  con- 
tract to  advance,  at  the  time  of  shipment,  one-third  of  the  agreed 
price  thereof  in  cash,  and  to  execute  his  notes  for  the  balance, 
and  providing  for  the  giving  a  credit  on  his  account  at  the  end  of 
the  season  for  goods  remaining  on  hand  and  accepted  by  the  man- 
ufacturer, is  a  contract  of  sale,  and  not  of  bailment,  and  notes 
received  by  him  as  payee  for  goods  sold  by  him  are  subject  to  levy 
for  his  debts,  although  the  manufacturer  has  not  been  paid. 

Appeal  from  Cerro  Gordo  District  Court. — Hon.  Porter 
W.  Burr,  Judge. 

Saturday,  April  10, 1897. 

Action  at  law  to  recover  the  possession  of  seven 
promissory  notes  signed  by  various  parties,  and  made 
payable  to  one  John  Bush.  It  is  claimed  that  Bush 
took  the  notes  as  agent  for  the  plaintiff,  in  the  sale  of 
agricultural  implements.  The  defendant  says  he  is 
entitled  to  the  notes  by  virtue  of  the  levy  of  an  execu- 
tion thereon  as  the  property  of  John  Bush;  that  the 
notes  were  in  fact  the  property  of  Bush,  or,  if  not  his 
property,  that  he  held  title  thereto  under  a  conditional 
contract,  which  was  not  recorded,  and  of  which  neither 
he  nor  the  execution  plaintiff  had  notice  or  knowledge 
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at  the  time  of  the  levy.  Defendant  further  clainis 
that  the  alleged  agency  of  Bush  is  and  was  a  mere 
pretense,  and  had  existence  only  for  the  purpose  of 
defeating  and  defrauding  the  creditors  of  Bush.  On 
these  issues  the  case  was  tried  to  the  court,  without  a 
jury,  resulting  in  a  judgment  for  plaintifiE  and  defend- 
ant appeals. — Reversed. 

Blythej  Markley  &  Smith  for  appellant. 

Richard  Wilber  for  appellee. 

Deemeb,  J. — Appellee  is  a  wholesale  dealer  in 
farm  machinery  at  the  city  of  Dubuque;  and,  at  the 
time  of  the  happening  of  the  matters  in  controversy. 
Bush  was  a  retail  dealer  in  the  same  line  of  goods  at 
Mason  City.  Bush  had  been  buying  goods  of  the 
appellee,  in  the  regular  way,  for  some  fifteen  years 
prior  to  1893.  In  this  last-named  year  he  became 
insolvent,  and  a  new  arrangement  was  made  between 
the  parties,  by  written  contract,  to  which  reference 
will  hereafter  be  made.  The  notes  in  controversy 
were  taken  by  Bush  during  the  year  1894.  No  written 
contract  was  made  for  that  year,  but  the  understand- 
ing was  (to  quote  the  language  of  appellee's  agent), 
"that  the  same  deal  we  had  in  1893  should  prevail  in 
1894."  Bush  also  says  that  this  was  the  arrangement. 
The  written  contract  consists  of  two  parts,  the 
material  parts  of  which  are  as  follows:  It  first 
recites  that  appellee  gives  Bush  the  privilege  of  sell- 
ing goods  to  the  trade  tributary  to  Mason  City,  and 
Bush  agrees  to  do  all  the  business  pertaining  to  the 
sale  of  the  goods,  pay  freight  and  charges  against 
them,  keep  the  same  insured,  pay  taxes,  keep 
them  well  housed  and  in  good  order,  free  of 
charge,  and  until  sold  or  disposed  of  by  order  of  first 
party.    The  next  provision  is  an  agreement  on  the 
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part  of  Bush  to  sell  the  appellee's  goods  exclusively, 
at  a  reasonable  profit,  and  with  an  authorized  war- 
ranty, making  purchasers'  obligations  mature  not 
later  than  December  1  of  the  year  of  sale.  This  is 
followed  by  a  provision  that  Bush  is  to  obtain  settle- 
ment for  all  goods  at  time  of  delivery  to  purchasers, 
either  by  cash  or  notes,  all  notes  to  be  payable  to 
appellee,  and  to  be  secured  so  as  to  make  them  bank- 
able; and,  at  any  settlement  between  the  parties,  Bush 
was  to  furnish  to  appellee  a  full  account  of  sales,  and 
to  turn  over  to  appellee  all  cash,  notes,  or  other  pro- 
ceeds of  sale.  Bush  was  not  to  retain  or  use  any  of 
the  proceeds  of  the  sales  until  appellee  was  paid  in 
full.  This  is  followed  by  a  provision  whereby  Bush 
guaranteed  the  sale  of  all  goods  shipped  him  on  his 
order  under  the  contract,  by  the  time  specified  in  the 
annexed  order,  and,  to  insure  the  fulfillment  of  the 
contract,  he  further  agreed  to  advance,  at  the  time  of 
such  shipments,  one-third  the  agreed  price  thereof  in 
cash,  and  to  execute  his  notes  for  the  balance,  or 
at  his  option,  as  an  evidence  of  the  indebtedness  and 
of  the  price  agreed  upon,  to  execute  his  notes  for 
the  full  value  of  the  goods  on  the  terms  provided  in 
an  attached  price  list.  And  all  the  proceeds  of  sales 
and  collections  of  purchasers'  notes,  less  expense  of 
collecting  the  same,  were  to  be  applied  in  payment  of 
the  unpaid  balance  of  Bush's  notes  iaind  accounts.  It 
was  further  provided  that  Bush  might  take  up  his 
notes  at  any  time  by  cash  or  farmers'  notes  taken  for 
goods  sold,  and  on  such  terms  as  the  parties  might 
agree  upon,  and  with  a  guaranty  thereafter  provided. 
Bush  also  guaranteed  the  collection  of  all  purchasers' 
notes  and  all  renewals  thereof,  and  a  form  of  guaranty 
waiving  demand  is  embodied  in  the  contract.  It  was 
further  agreed  that  appellee  should  have  at  all  times 
the  entire  and  exclusive  control  of  all  accounts,  con- 
tracts, and  other  property  accruing  out  of  the  sale  of 
VoIh  102  la— 3 
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the  goods.  Bush  further  agreed  to  hold  all  goods 
remaining  on  hand  at  the  end  of  the  season  free  of 
charge,  but,  if  appellee  should  order  their  delivery, 
then  Bush  was  to  place  same  on  board  cars,  and  was 
entitled  to  a  credit  for  their  value  upon  his  account. 
A  further  provision  was  to  the  effect  that  the  goods 
should  be  held  by  Bush  on  special  storage,  and 
deposited  as  the  property  of  appellee  until  converted 
into  money  or  notes,  as  by  the  contract  provided;  and 
when  so  converted,  the  money  and  notes  were  to  be 
held  on  special  deposit  for  appellee,  as  collat- 
eral security  to  any  indebtedness  of  Bush, 
either  on  notes  given  by  him  or  guaranteed 
under  the  terms  of  the  contract,  and  surrendered  on 
order  of  appellee.  A  further  condition  was  to  the 
effect  that  Bush  was  to  settle  for  all  goods  at  such 
prices  and  on  such  terms  as  were  stipulated  in  the 
order  attached,  which  order  was  made  a  part  of  the 
contract,  and  all  orders  for  goods  were  made  subject 
to  the  approval  of  appellee.  The  order  attached  to 
this  contract,  and  made  a  part  of  it  by  express  refer- 
ence, was  in  effect  a  request  of  appellee  to  manufac- 
ture and  ship  to  Bush  certain  goods,  for  which  he 
agreed,  on  shipment  or  demand,  to  give  notes,  payable 
at  dates,  and  on  conditions  stated  therein.  Notes  given 
for  plows  and  other  goods  for  spring  trade  were  to 
mature  July  1,  and  those  given  for  goods  sold  for  fall 
trade  were  to  become  due  November  15.  This  pro- 
vision was  followed  by  a  statement  of  certain  discounts 
allowed  for  cash.  By  the  next  paragraph.  Bush  was  to 
receive  and  keep  the  goods  well  stored  and  insured;  and 
recapitulated  certain  other  collateral  agreements  con- 
tained in  the  first  paper,  and  further  says  that  all 
goods  on  hand  and  the  proceeds  of  sale  of  goods 
shipped  shall  be  held  for  the  exclusive  use  and  benefit  of 
appellee  for  their  security  until  all  Bush's  obligation 
arising  under  the  contract  were  completely  fulfilled.  It 
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was  also  agreed  that  all  future  orders  should  be  sub- 
ject to  the  terms  and  prices  contained  in  the  order, 
unless  otherwise  expressly  agreed  in  writing.  Appellee 
agreed  to  pay  all  expenses  of  collecting  the  notes.  This 
order  also  contained  these  provisions:  "No  consign- 
ments made.  No  goods  carried  in  the  hands  of  customers. 
Consignees  must  look  to  carriers  for  all  loss  or  damage 
to  goods  where  same  are  shipped  and  receipted  for  in 
good  order."  This  was  followed  by  a  long  price  list  of 
the  different  kinds  of  goods  manufactured  by  appellee. 
The  contract  proper  was  signed  by  both  parties,  and 
the  order  by  Bush  alone.  Bush  ordered  many  goods 
during  the  years  1893  and  1894,  and  in  each  instance  an 
invoice  was  sent  him,  showing  an  ordinary  sale  of  the 
goods.  During  the  year  1894,  and  after  appellee  had 
shipped  many  goods  to  Bush  on  orders  similar  to  the 
one  quoted,  it  wrote  him  many  letters,  and  from  them 
we  extract  the  following  statements:  "Your  favor  of 
*  *  *  draft  for  $60.06  received,  for  which  please 
accept  thanks."  "We  have  a  good  deal  of  money  to 
raise  Monday.  Rush  all  you  can.  Send  here  by  Mon- 
day morning.  We  will  allow  you  5  per  cent  disc." 
"Received  from  John  Bush  the  following  notes,  to  be 
held  as  collateral  to  his  account."  "Received  of  John 
Bush  the  above-named  notes,  to  be  held  by  us,  and 
any  payments  on  same  to  be  credited  to  his  account. 
When  settlement  is  complete,  any  notes  remaining  in 
our  hands  to  be  returned  to  John  Bush."  In  Novem- 
ber, 1893,  appellee  rendered  a  statement  to  Bush, 
showing  total  charges  and  credits.  Among  the  credits 
was  this  item:  "Farmers'  notes  as  collateral,  $437.50." 
This  account  also  showed  a  balance  due  from  Bush  of 
two  hundred  and  sixty-two  dollars  and  fifty  cents. 
The  oral  testimony  shows  that  Bush  gave  no  notes  for 
the  goods  shipped  him  under  the  contract  above  set 
out,  and  that  he  paid  appellee  for  the  goods  as  they 
were  sold  by  him,  and  that  the  invoices  to  which  we 
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have  referred  were  upon  the  common  form  used  by 
the  company,  whether  they  sold  the  goods  direct,  or 
shipped  them  on  what  are  denominated  "agency  con- 
tracts." Appellee's  agent,  who  made  the  contract, 
also  testified  that  they  made  such  instruments  as  the 
one  referred  to  as  security,  and  that  they  did  not 
make  them  with  people  who  were  considered  good. 

This,  in  substance,  is  all  the  evidence  upon  which 
the  case  was  decided,  and  appellant  insists  that  the 
court  erred  in  construing  the  contract  to  be  one  of 
bailment,  and  not  of  sale.  This  presents  the  principal 
question  in  the  case,  and  to  this  claim  we  now  turn 
our  attention.  It  may  be  that  the  parties  intended 
this  to  be  a  contract  of  agency,  and  not  of  sale;  but 
their  agreements,  whatever  the  intention,  were  merged 
in  the  written  instruments  to  which  we  have  referred, 
and  their  respective  rights  and  liabilities  must  be 
determined  by  reference  to  this  contract,  construed  in 
the  light  of  the  surrounding  circumstances.  Appel- 
lant says  that  the  rule  by  which  to  determine  whether 
_a  contract  is  one  of  bailment  or  sale  is  this:  "That  if 
the  identical  thing  is  to  be  returned,  even  in  an  altered 
form,  it  is  a  bailment;  but  if  the  receiver  is  at  liberty 
to  return  another  thing,  whether  in  the  same  or  a  dif- 
ferent form,  or  to  pay  money  at  his  option,  it  is  a 
sale."  This  is  the  rule  sometimes  given  in  the  books. 
'^Vide  Brown,  Bailm.,  p.  3;  Benjamin,  Sales  (6th  Ed.),  p. 
5;  Wright  v.  Barnard,  89  Iowa,  166  (56  N.  W.  Rep. 
424).  And  the  supreme  court  of  Illinois  adopted  this 
test  in  a  case  quite  like  the  one  at  bar.  See  Chicker- 
ing  V.  Bastress,  130  111.  206  (22  N.  E.  Rep.  542).  Now, 
while  this  test  is  no  doubt  a  good  one  in  a  certain 
class  of  cases,  yet  it  is  by  no  means  certain  in  a  case 
of  this  character.  If  this  were  the  rule,  it  would  do 
away  with  all  that  kind  of  bailments  known  as 
"consignments  for  sale,"  because  there  is  no  obliga- 
tion in  such  a  case  to  return  the  specific  article,  but 
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only  the  value  thereof  in  money  after  a  sale  is  made 
by  the  factor  or  consignee;  or,  in  case  no  sale  is  made, 
then  to  restore  the  specific  article.  To  arrive  at  a' 
proper  solution  of  the  question,  we  must  determine 
whether  this  contract  created  a  mere  bailment  for  the 
purpose  of  sale;  or  a  sale  on  time;  or  with  reservation 
of  title  until  paid  for,  and  therefore  void,  under  our 
recording  act  (section  1922  of  Code  of  1873).  If  the 
contract  is  one  of  pure  agency,  providing  for  a  con- 
signment of  goods  to  be  paid  for  at  a  fixed  price  out 
of  the  proceeds  of  the  goods  when  sold,  then  it  is  a  bail- 
ment for  sale,  and  the  title  remained  in  the  appellee 
until  the  goods  were  sold  to  a  bona  fide  purchaser  for 
value.  But  if  the  contract  is  in  form  an  agency  con- 
tract, but  really  one  of  sale,  made  so  for  the  purpose 
of  evading  the  statute;  or  if  it  is  in  reality  a  contract 
of  sale  by  which  the  consignee  became  in  fact  a  pur- 
chaser, and  was  liable  for  the  goods  when  sold,  as  the 
principal  debtor,  then  the  contract  is  one  of  sale. 
Benjamin,  Sales  (6th  Ed.),  p.  7;  3  Am.  &  Eng.  Enc.  Law, 
340.  One  of  the  principal  tests  by  which  to  determine 
this  question  is,  was  there  a  binding  promise  on  the 
part  of  the  consignee  to  pay  for  the  goods?  If  there 
was  such  promise,  the  contract  is  ordinarily  held  to  be 
one  of  sale,  and  not  of  bailment.  Bentley  v.  Snyder^ 
101  Iowa,  1  (69  N.  W.  Rep.  1023.) , 

Great  diflBculty  arises  in  applying  *^^hese  rules,  and, 
as  a  consequence,  there  are  numerous  and  conflicting 
decisions  upon  the  subject.  We  will  not  undertake  to 
review  any  considerable  number  of  them,  but  will  con- 
tent ourselves  with  an  effort  to  apply  the  principles 
above  announced  to  the  facts  disclosed  by  this  record. 
The  contract,  instead  of  being  plain  and  simple,  is  long, 
indefinite,  and  somewhat  obscure.  It  gives  Bush  the 
privilege  of  selling  appellee's  goods  in  a  certain  terri- 
tory, provides  that  he  shall  obtain  settlement  for  all 
goods  at  time  of  delivery,  either  in  cash  or  notes  (notes 
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to  be  payable  to  appellee),  and  that  he  shall  turn  over 
all  cash  and  notes  received  by  him  to  appellee.  None 
of  the  proceeds  of  sales  could  rightfully  be  used  by 
Bush  until  appellee  was  paid  in  full.  Appellee  was  to 
have  full  control  of  accounts,  contracts,  etc.,  accruing 
out  of  sales,  and  goods  were  to  remain  the  property 
of  appellee  until  converted  into  money  or  notes,  as 
provided  by  the  contract;  and  the  money  and  notes 
taken  for  the  goods  were  to  be  held  on  special  deposit 
by  appellee  as  collateral  security  to  any  indebtedness 
of  Bush,  either  on  notes  given  or  guarantied  by  him. 
Bush  was  to  sell  the  goods  at  a  reasonable  profit,  and 
subject  to  an  authorized  warranty,  and  make  all  pur- 
chasers' payments  for  the  same  due,  not  later  than 
December  1  of  the  year  of  sale.  Thus  far  the  contract 
is  purely  one  of  consignment  for  sale.  But,  in  addition 
to  these  provisions,  we  find  that  Bush  guarantied  the 
sale  of  all  goods  shipped  him  on  his  order  by  the  time 
therein  specified,  and,  to  insure  the  fulfillment  of  this 
contract,  agreed  to  advance,  at  the  time  of  shipment, 
one-third  of  the  agreed  price  thereof  in  cash,  and  to 
execute  his  notes  for  the  balance,  or  at  his  option,  as 
an  evidence  of  the  indebtedness  and  of  the  price  agreed 
upon,  to  execute  his  notes  for  the  full  value  thereof, 
on  terms  provided  in  the  order  and  price  list  before 
referred  to.  It  is  true  that  all  proceeds  of  sale  and 
collections  of  purchasers'  notes,  less  expenses  of 
collection,  were  to  be  applied  in  payment  of 
unpaid  balance  due  upon  the  notes  or  unsettled 
accounts  of  Bush;  but  it  was  also  provided 
that  Bush  might  take  up  any  of  his  notes, 
either  by  cash  or  by  notes  taken  for  machinery  sold; 
but  the  taking  of  the  notes  in  lieu  of  cash  was  to  be 
upon  such  terms  as  might  be  agreed  upon,  and  not;  as 
of  right,  and  then  only  with  an  absolute  guaranty  on 
the  part  of  Bush.  The  machinery  remaining  on  hand 
at  the  end  of  the  season,  and  accepted  by  appellee, 
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was  to  be  credited  on  Bush's  account.  The  money 
and  notes  taken  by  Bush  were  to  be  held  on  special 
deposit  as  collateral  security  for  appellee  to  any 
indebtedness  of  Bush  on  either  the  original  or  guar- 
antied notes.  Bush  further  agreed  to  settle  for  all 
goods  at  such  prices  and  on  such  terms  as  are  stipu- 
lated in  the  order  which  was  made  a  part  of  the  con- 
tract. In  the  order  for  the  goods,  Bush  agreed  to  give 
his  notes,  payable  at  the  dates  and  on  the  conditions 
therein  stated;  and  this  order  further  stated  that  the 
proceeds  of  all  goods  shipped  should  be  held  for  the 
exclusive  use  and  benefit  of  appellee  as  security,  until 
all  of  Bush's  obligations  arising  under  the  contract 
were  fully  complied  with.  Another  condition  of  the 
order  was  the  following:  "No  consignments  made. 
No  goods  carried  in  the  hands  of  customers.  Con- 
signee must  look  to  carriers  for  all  loss  or  damage  to 
goods."  Was  there  a  promise  on  the  part  of  Bush  to 
pay  for  the  goods  shipped?  It  seems  very  clear  to  us 
that  there  was.  It  is  true  that  this  promise  might  be 
fulfilled  by  turning  over  cash  or  notes  taken  for 
machinery  sold  by  him.  But  mutual  agreement  of 
the  parties  was  necessary  to  a  liquidation  of  Bush's 
obligations  by  these  farmers'  notes.  The  purchase 
price  of  the  machinery  was  all  charged  to  Bush;  and  it 
appears  that  if  any  remained  at  the  end  of  the  season, 
which  appellee  elected  to  receive  back.  Bush  was  to 
have  credit  for  the  invoice  price  thereof.  The  primary 
indebtedness  was  that  of  Bush,  for  the  contract  expressly 
says  that  the  cash  and  notes  received  by  him  from  sales 
of  the  goods  were  to  be  held  as  collateral  security  to 
his  indebtedness  to  the  company.  Corroborative  of 
this  is  the  statement  in  the  order  that  appellee  made 
no  consignments,  carried  no  goods  in  the  hands  of 
customers,  and  that  consignees  should  look  to  carriers 
for  all  losses  or  damage  to  goods.  Again,  the  order 
sajrs,  "no  goods  to  be  returned  without  our  order/' 
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By  the  terms  of  the  contract.  Bush  had  the  right  to 
sell  the  goods  at  his  own  price,  provided  a  reasonable 
profit  was  realized,  and  to  appropriate  any  of  the 
money  or  notes  received  by  him  for  the  goods 
after  he  had  paid  his  obligations  to  the  appellee. 
The  only  rational  conclusion  to  be  drawn  from  these 
provisions,  it  seems  to  us,  is,  that  Bush  purchased  the 
goods  upon  credit,  upon  condition  that  he  would 
devote  the  entire  proceeds  of  all  sales  to  the  payment 
of  the  indebtedness  created  by  the  purchase.  The 
invoices  used  by  the  appellee  point  strongly  in  this 
direction;  and  the  further  fact  that  appellee  recog- 
nized Bush  as  its  debtor,  in  all  its  correspondence 
subsequent  to  the  making  of  the  contract,  is  almost 
conclusive  of  the  subject.  The  mere  fact  that  the 
parties  called  the  payment,  by  the  execution  of  the 
notes  required  of  Bush,  an  advance,  is  not  of  controll- 
ing importance.  This  term  was  evidently  used  to 
disguise  the  real  transaction.  Divested  of  all  super- 
fluities, the  contract  required  Bush  to  become  a  pur- 
chaser of  such  goods  as  he  might  order,  and  the  fact 
that  it  contains  other  undertakings,  does  not  change 
its  character. 

One  clause  of  this  contract  is  almost  identical 
with  that  construed  in  the  case  of  Plow  Co.  v.  Braden, 
71  Iowa,  141  (32  N.  W.  Rep.  247).  We  held  the  con- 
tract in  that  case  to  be  one  of  conditional  sale,  and  not 
a  bailment.  See,  also,  Wright  v,  Barnard^  supra; 
Chickering  v.  Bastress,  130  111.  206  (22  N.  E.  Rep.  542); 
Machine  Co.  v.  Holcomh^  40  Iowa,  33;  Manufacturing 
Go.  V.  Johnson,  97  Mich.  31  (56  N.  W.  Rep.  932);  Mack 
V.  Tobacco  Co.  (Neb.)  67  N.  W.  Rep.  174;  Kellam  v. 
Brown,  112  N.  C.  451  (17  S.  E.  Rep.  416);  Manufacturing 
Co.  V.  Lyons,  153  111.  427  (38  N.  E.  Rep.  661).  Appel- 
lee relies  upon  the  cases  of  Budlong  v.  Cottrell,  64 
Iowa,  234  (20  N.  W.  Rep.  166);  Conable  v.  Lynch,  ib 
Iowa,  84,  and  Bayliss  v.  Davis,  47  Iowa,  340.    The  first 
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case  is  clearly  not  in  point.  The  theory  of  the  court  in 
construing  the  contract  in  that  case  was  that  it  was  to 
be  fully  executed  by  the  parties  at  substantially  one 
time,  and  that,  until  fully  executed,  neither  the  title  to 
the  property  nor  any  right  or  interest  therein  passed  to 
the  consignee.  Neither  is  the  Gonable  Case  authority 
for  a  doctrine  contrary  to  that  here  announced.  The 
controlling  thought  in  that  case  was  that  the  consignee 
should  continue  to  sell  the  machines  and  property 
until  August  1, 1875,  as  the  agent  of  the  plaintiff,  and 
any  that  remained  unsold  at  that  date  he  was  to  take 
and  pay  for  in  notes  or  other  valuable  consideration. 
The  consignee  delivered  some  of  the  goods  to  a  stran- 
ger in  payment  of  his  own  debt  before  the  first  of 
August,  and,  in  a  contest  between  the  consignor 
and  the  creditor,  it  was  held  that  the  consignor  was 
entitled  to  recover,  for  the  plain  reason  that  at  the 
time  of  the  sale  Berry  was  acting  as  agent  for  the  con- 
signor, and  could  not  dispose  of  the  property  in  pay- 
ment of  his  ovra  debts.  The  Bayliss  Case  is  more 
nearly  in  point,  but  in  that  case  the  fact  that  the  con- 
signee advanced  one-third  of  the  value  of  the  goods  to 
the  consignor,  and  gave  his  note  for  the  balance,  was 
not  r^arded  as  controlling,  for  the  reason  that  he  was 
to  be  repaid  the  advances  from  cash  payments  made  by 
formers  to  whom  he  might  sell  machines,  and  his 
notes  were  to  be  taken  up  and  canceled  by  farmers' 
notes  taken  by  him.  It  further  appears  that  these 
farmers'  notes  were  held  at  all  times  by  the  consignee 
as  agent  for  his  principal,  and  not  as  collateral  security 
to  an  indebtedness  owing  by  him  to  the  consignor. 
The  evidence  adduced  upon  the  trial  was  not  before 
us  in  that  case,  and  the  decision  was  based  solely  upon 
the  written  contract.  There  are  these  further  differ- 
ences between  that  case  and  the  one  at  bar:  Thomas 
Stinson  was  expressly  appointed  agent,  and  his  com- 
mission for  the  sale  of  machines  was  fixed.    He  was 


42  Norwegian  Plow  Co.  v.  Clark.         [162  Iowa 

to  remit  proceeds  of  sales  as  fast  as  received,  "after 
deducting  advance  specified  in  contract;"  and  the 
notes  given  by  him  were  to  be  taken  up  by  exchanging 
"therefor  farmers'  notes  taken  for  said  machinery." 
In  this  case  Bush's  commission  was  not  fixed.  He 
was  not  required  to  remit  proceeds  of  sales  as  fast  as 
received,  nor  was  he  authorized  to  withhold  cash  to 
meet  the  advances  made  by  him,  nor  could  he  as  a 
matter  of  right,  exchange  farmers'  notes  for  his  own. 
He  held  the  notes  and  cash  received  on  special  deposit 
for  the  appellee  as  collateral  security  to  his  indebted- 
ness to  the  company  on  his  notes.  In  one  case  the 
consignee  had  the  absolute  right  to  exchange  farmers' 
notes  for  his  own,  and  to  pay  his  obligations  (if  such 
they  may  be  called)  from  this  particular  fund.  More- 
over, this  fund  belonged  at  all  times  to  the  consignor 
In  the  other  he  had  no  such  right,  and  he  held  the  fund 
as  collateral  security  to  the  main  indebtedness  of  the 
consignee  for  the  goods.  He  did  not  have  the  right 
of  exchange,  and  it  was  optional  with  the  consignor 
as  to  whether  it  would  accept  farmers'  notes  in  liqui- 
dation of  the  principal  obligation.  The  consignee 
could  not  insist  upon  the  payment  of  his  obligation 
from  the  particular  fund,  and  he  was  at  liberty  to  pay 
his  indebtedness  at  any  time  after  it  was  due,  and 
retain  the  money  and  notes  received  by  him  from 
sales  of  machinery.  The  cases  are  clearly  distinguish- 
able, and  the  case  at  bar  is  more  nearly  like  that  of 
Plow  Go.  V.  Braden,  supra,  than  any  that  have  hereto- 
fore been  decided  in  this  court.  Appellee  says  that 
the  orders  made  by  Bush  should  not  be  considered  in 
construing  the  contract.  To  this  proposition  we  can- 
not agree.  The  papers  were  made  at  the  same  time, 
and  evidently  as  a  part  of  one  transaction.  Moreover, 
each  of  the  papers  specifically  refers  to  the  other;  and  in 
the  contract  it  is  expressly  provided  that  the  order  is 
a  part  thereof. 
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It  is  further  suggested  in  argument,  that  as  Bush 
made  no  advance  payments  upon  the  machinery,  and 
did  not  give  the  notes  called  for  by  the  contract,  he 
should  not  be  held  to  be  a  purchaser.  To  this,  it  may 
be  said,  that  if  he  received  the  goods  under  the  con- 
tract, he  became  the  purchaser  thereof,  and  the  mere 
failure  of  the  company  to  exact  compliance  with  the 
contract  by  Bush,  would  not  change  the  nature  of  the 
transaction.  Warder,  Mitchell  &  Co,  v.  Hoover  &  Co.j 
51  Iowa,  491  (1  N.  W.  Rep.  795).  The  evidence  affirm- 
atively shows,  that  appellee  regarded  Bush  as  its 
debtor  for  the  goods,  for  it  sent  him  statements  of 
account,  in  which  it  charged  him  with  the  machines, 
and  credited  him  with  cash,  and  with  certain  notes 
received,  and  also  made  mention  that  it  held  certain 
of  them  as  collateral  security  to  his  account.  If  the 
contract  is  to  be  wholly  disregarded,  then  it  is  clear, 
from  the  evidence  adduced,  that  appellee  is  not 
entitled  to  recover.  Bush  said  on  the  witness  stand, 
that  when  he  received  goods  from  appellee,  he  knew 
the  prices  he  was  to  pay  for  them,  and  that,  when  he 
sold  them,  he  paid  appellee  a  certain  price  agreed 
upon  beforehand.  If  this  be  true,  then  the  title 
passed  as  soon  as  he  sold  the  goods  to  a  purchaser, 
and  the  company  held  his  obligation  to  pay  for  them 
at  certain  fixed  prices.  The  notes  attached  in  this 
case  were  for  goods  sold,  and  it  is  certain  that  the 
title  to  the  goods  passed  to  the  purchaser.  Bush  was 
obligated  to  pay  appellee  for  the  goods  so  sold,  at  cer- 
tain fixed  prices,  and  might  hold  the  notes  as  his  own; 
or,  to  give  the  case  the  brightest  aspect  for  appellee. 
Bush  held  the  notes  as  collateral  security  for  appellee 
to  secure  his  indebtedness.  If  it  be  said  appellee  is 
entitled  to  the  notes  because  of  a  lien  thereon  in 
virtue  of  the  clause  of  the  contract  providing  that 
they  should  be  held  as  collateral  to  Bush's  indebted- 
nesSy  a  ready  answer  is^  that  appellee  alleged  in  its 
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petition,  that  it  was  the  absolute  and  unqualified 
owner  of  the  notes,  and  that  Bush  held  them  simply 
as  agent.  It  could  not  recover  on  such  a  petition  by 
evidence  tending  to  show  a  qualified  interest.  Kern 
V.  Wilson,  73  Iowa,  490  (35  N.  W.  Rep.  594);  Woolsey 
V.  Williams,  34  Iowa,  413. 

Appellee  insists  that,  as  the  case  was  tried  to  the 
court  below  as  an  action  at  law,  we  cannot  interfere 
with  its  finding  on  questions  of  fact.  Ordinarily  this 
is  true.  But  the  construction  of  the  contract  was  a 
question  of  law  for  the  court,  reviewable  upon  error; 
and  not  of  fact,  where  all  presumptions  are  in  favor  of 
the  result  reached.  The  contract  is,  it  seems  to  us, 
one  of  sale,  and  not  of  bailment,  although  there  is 
much  language  tending  to  show  a  ''consignment  for 
sale."  But  taking  the  instrument  as  a  whole,  and 
reading  it  in  the  light  of  the  interpretation  put  upon 
it  by  the  parties  themselves,  we  think  it  -clearly  con- 
templates a  delivery  of  the  goods  to  the  consignee, 
with  a  promise  on  his  part  to  pay  for  them  at  certain 
fixed  prices  from  any  funds  which  he  might  see  fit  to 
use  for  that  purpose. 

It  is  unnecessary,  in  view  of  the  conclusions 
reached,  to  pass  upon  appellant's  claim  of  fraud  in  the 
transaction,  although  we  may  observe  in  passing  that 
the  obscurity  of  the  language  used  may  be  attributed 
to  a  desire  to  mystify  and  perplex,  so  that  appellee 
might  call  it  a  contract  of  agency  or  sale,  as  the  cir- 
cumstances seemed  to  demand. 

Appellee  appeals  from  an  order  of  the  court  taxing 
certain  costs  to  it.  A  decision  of  this  question  is 
uncalled  for,  in  view  of  the  conclusion  reached  in  the 
former  part  of  this  opinion.  For  error  in  construing 
the  contract,  the  judgment  of   the  lower  court  is 

BEVEBSBD. 
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141     768 

Former  Adjudication!  replevin:  Landlord  and  tenant.  Judgment 
in  replevin  for  plaintiff  for  the  recovery  of  certain  liotel  furni- 
ture, claimed  by  him  as  head  of  a  family,  is  not  a  bar  to  an  action 
for  the  value  of  the  use  of  similar  furniture  in  the  hotel,  as  to 
which  defendant  had  wrongfully  deprived  plaintiff  of  the  use. 

Landlord  and  Tenant:  instritctions.  An  instruction  in  an  action  by 
a  tenant  for  eviction  from  a  leased  hotel  before  the  expiration  of 
his  term,  that  the  measure  of  damages  is  the  difference  between 
2  the  agreed  rent  «nd  the  actual  value  of  the  premises,  is  not  erro- 
neous as  not  based  on  sufficient  evidence,  where  it  is  shown  that 
during  the  period  in  question  the  hotel  was  doing  a  good  business 
which  made  its  actual  rental  value  greater  than  the  agreed  rent. 

Same.  An  instruction  denying  the  right  of  a  tenant  who  had  been 
ousted  from  the  leased  premises  before  the  expiration  of  his  term, 
to  recover  the  value  of  furniture  put  in  by  him,  under  the  terms 
4  of  the  lease,  to  replace  furniture  which  had  worn  out,  is  not  incon- 
sistent with  another  instruction  that  he  would  be  entitled  to 
recover  for  the  use  of  such  furniture  for  the  period  during  which 
he  was  deprived  thereof. 

Books  of  Account:  objections  to:  Appeal.  Where  the  objection  to 
admission  in  evidence  of  books  of  account  of  an  hotel  keeper,  to 

6  prove  payment  of  certain  cash  items  contained  therein,  is  on  the 
ground  merely  that  proper  preliminary  proof  was  not  made,  the 

7  objection  that  cash  items  in  books  of  account  of  one  not  a  broker 
or  banker  cannot  be  thus  proven,  cannot  be  raised  on  appeal. 

On  Re-hearing.— SATUitDAY,  April  10,  1897. 

Same  Objection  to  an  offer  of  an  account  book,  and  especially  of 
certain  pages  thereof:  "To  which  offer  the  defendants  object  as 
incompetent,  immaterial,  as  to  each  and  every  item  in  said  testi- 
mony, and  to  each  and  every  item  on  the  book,  and  on  the  pages 

6  referred  to  as  incompetent  and  immaterial.    The  proper  founda- 

7  tion  has  not  been  laid  as  for  the  introduction  of  the  testimony 
offered," — is  merely  an  objection  for  want  of  proper  foundation, 
and  does  not  raise  the  point  that  certain  items  of  cash  payments 
therein  shown  were  not  admissible  to  show  payments  of  notes 
involved. 

Same.    An  objection  to  the  admission  in  evidence  of  certain  books  of 
6    account  as  incompetent  and  immaterial,  "as  to  each  and  every 
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7  item"  because  the  proper  foundation  has  not  been  laid,  is  properly 
overruled  where  the  proper  foundation  has  been  laid,  and  some  of 
the  items  are  competent. 

Assignments  of  Error:    argument  of.    Assignments  of  error  not 
1    argued  will  not  be  reviewed. 

Ladd,  J.,  took  no  part  in  this  case. 

Appeal  from  Plymouth  District  Court. — Hon.  George 
W,  Wakefield,  Judge. 

Tuesday,  May  19, 1896. 

Plaintiff  claims  that  on  April  28,  1890,  he  was 
in  possession  of  certain  real  estate  in  the  town  of 
Kingsley,  Iowa,  and  the  building  situated  thereon,  and 
the  furniture  therein,  under  a  lease  to  him  from  one 
Craig, of  date  October  5, 1886,  and  under  a. contract 
for  the  sale  of  the  property,  executed  to  Annie 
Mathews,  plaintiff's  wife,  by  the  defendants;  that  on 
April  28,  1890,  and  when  plaintiff  had  not  failed  in  any 
respect  to  perform  his  part  of  said  contract,  said 
defendants  forcibly  and  unlawfully  ejected  him  from 
the  premises,  and  converted  to  their  own  use  all  of 
plaintiff's  personal  property.  In  the  first  count  of  the 
petition  ninety  dollars  per  month  is  claimed  as  the 
rental  value  of  the  use  of  said  premises  during  the 
time  the  defendants  occupied  the  same,  and  three 
dollars  per  day  on  account  of  time  lost  by  plaintiff 
before  he  could  find  other  employment.  In  the  second 
count  of  the  petition  plaintiff  claims  one  thousand 
dollars  on  account  of  the  conversion  to  their  use  by 
defendants  of  the  furniture  in  the  hotel  on  said  land, 
and  in  the  third  count  one  thousand  five  hundred 
dollars  is  claimed  as  the  difference  in  value  of  the 
hotel  and  furniture  on  April  28,  1890,  and  upon  the 
date  of  the  execution  of  the  contract  to  Annie 
Mathews.  Exemplary  damages  are  also  claimed.  The 
defendants  claim  that  plaintiff  and  his  wife  requested 
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them  to  purchase  of  Craig  the  real  and  personal 
property  in  controversy,  and  to  procure  from  him 
an  assignment  of  the  lease  executed  by  Craig  to 
Mathews,  so  that  Annie  Mathews  might  purchase 
the  property.  The  plaintiff  released  to  defendant 
all  his  interest  in  said  property,  and  they  conveyed 
the  same  to  Annie  Mathews  upon  certain  terms  and 
conditions,  and  thereafter  plaintiff  knowingly  per- 
mitted defendants  to  deal  with  her  as  the  absolute 
owner  of  the  property.  They  therefore  claim  that 
plaintiff  is  estopped  from  now  claiming  any  interest 
therein.  Defendants  also  claim  that,  on  April  28, 1890, 
they  made  an  oral  agreement  with  Annie  Mathews, 
whereby  the  contract  of  sale  was  canceled,  and  posses- 
sion of  the  property  delivered  to  defendants.  They 
plead  that  all  of  the  causes  of  action  relied  upon  by 
the  plaintiff  have  been  adjudicated  in  a  former  action. 
The  cause  was  tried  to  a  jury,  and  a  general  verdict 
returned  for  plaintiff  for  seven  hundred  and  sixty-three 
dollars  and  four  cents.  The  jury  specially  found  for 
plaintiff  in  the  sum  of  three  hundred  and  twelve  dol- 
lars and  four  cents  on  the  first  count  of  the  petition, 
and  the  sum  of  one  dollar  as  exemplary  damages.  On 
the  third  count  of  the  petition  they  found  for  plaintiff 
in  the  sum  of  four  hundred  and  fifty  dollars.  Where- 
upon, after  being  further  instructed,  they  retired  and 
again  returned  with  the  same  general  verdict,  and 
special  findings  for  plaintiff  as  follows:  On  the  first 
count  seven  hundred  and  sixty-one  dollars  and  four 
cents,  on  the  second  count  one  dollar,  and  on  the  third 
count  one  dollar.  Judgment  was  entered  upon  the 
verdict,  from  which  this  appeal  is  taken. — Affirmed. 

ArgOj  McDuffifC  &  Reichmann  for  Appellants. 

Struble  Bros.  <&  Hart  and  J.  U.  Sammis  for  appel- 
lee. 
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KiNNB,  J.— I.    Some  of  the  assignments  of  error 

are  merely  stated  in  appellants'  brief, — not  argued. 

These  will  not,  therefore,  be  considered.    It  is  said  the 

court  erred,  in  the  sixth  division  of  its  charge, 

1  in  submitting  to  the  jury  the  matter  of  the 
difference  between  the  amount  of  rent  agreed 

to  be  paid  by  plaintiff,  under  his  lease  from  Craig, 

from  April  28,  1890,  to  November  1,  1891,  and  the 

actual  rental  value  of  the  property,  because  there  was 

no  evidence  touching  that  matter.    Without 

2  entering  into  a  discussion  of  the  evidence  as  to 
this  matter,  we  may  say  that,  although  it  was 

not  as  definite  in  this  particular  as  it  should  have 
been,  we  think  it  was  suflBcient  to  warrant  the  sub- 
mission of  the  question  to  the  jury.  It  clearly  showed 
the  rental  value  at  the  time  defendants  took  possession 
of  the  premises,  and  the  form  of  the  question  may  be 
construed  to  call  for  such  value  during  the  period  from 
April  28, 1890,  to  November  1, 1891,  though  not  so 
expressed  in  terms.  Besides,  it  appears,  from  letters 
of  the  defendants  in  evidence,  that  the  hotel  was  well 
filled  with  guests,  and,  as  the  letters  say,  it  was  "hav- 
ing a  big  run"  during  a  portion,  at  least,  of  the  period 
mentioned.  It  is  also  shown  that  it  had  been  doing 
about  the  same  business  for  two  years  prior  to  April 
30, 1890.  Under  such  circumstances  it  is  fair  to  pre- 
sume that,  in  the  absence  of  a  showing  to  the  con- 
trary, the  rental  value  after  April  28,  1890,  would  not 
be  less  than  it  was  shown  to  be  at  that  date,  if  we 
treat  the  evidence  as  limited  to  that  date.  Further- 
more, defendants  introduced  evidence  of  value  of  such 
use  of  the  property,  and  the  witness  Higgens  testified 
to  having  paid  seventy-five  dollars  per  mourth  therefor 
for  some  time  after  June,  1890.  Clearly,  there  was 
evidence  to  justify  the  giving  of  the  instruction. 
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II.    Error  is  also  assigned  upon  the  giving  of  the 

sixth  paragi-aph  of  the  court's  charge,  wherein  he 

directed  the  jury  to  find  the  reasonable  value  of  the 

use  of  said  hotel  and  furniture  from  April  28, 

3  1890,  to  November  1,  1891.    It  is  urged  that 
plaintiff's  rights  as  to  said  furniture,  had  already 

been  adjudicated,  and  he  had  been  paid  for  whatever 
interest  he  had  in  said  furniture,  and  it  is  claimed 
that  paragraph  7  of  the  court's  charge,  is  in  conflict 
with  paragraph  6.  Construing  these  instructions 
together,  there  is  no  conflict,  when  the  facts  to  which 
they  are  applicable,  are  considered.  The  second  count 
of  the  petition  charged  the  conversion  of  certain 
furniture  by  defendants,  and  sought  to  recover  its 
value.  As  to  that,  the  court  instructed  that  there 
could  be  no  recovery.  Under  paragraph  6,  recovery 
was  permitted  for  the  value  of  the  use  of  the  hotel  and 
furniture.  Defendants  plead  that  the  furniture  put 
into  the  hotel,  by  Mathews,  after  the  execution  of  the 
lease  with  Craig,  was  no  more  than  an  equivalent  for 
articles  of  furniture  in  the  house  when  the  lease  was 
made,  and  which  were  thereafter  worn  out  or 

4  destroyed.    By  the  terms  of  the  lease,  Mathews 
agreed  to  keep  and  return  the  original  furnir 

ture  in  as  good  repair  as  the  same  was  at  the  time  the 
lease  was  executed,  or  make  an  equivalent  therefor. 
It  therefore  appears,  that  this  furniture  is  to  be 
treated  as  a  substitute  for  other  furniture  which  had 
become  worn  out  or  destroyed.  In  legal  effect,  then, 
it  was  the  same  as  the  old  furniture,  subject  to  the 
rights  of  the  parties  under  the  lease,  which  gave  the 
plaintiff  the  right  to  its  use.  If,  then,  the  defendants 
deprived   plaintiff    of    such    use,    they   were 

5  liable.    In  the  replevin  case,  in  which  it  is 
claimed  plaintiff's  rights  to  the  furniture  were 

adjudicated,  certain  furniture  was  claimed  by  him  as 
the  head  of  a  family.    That  case  did  not  determine 
Vol.  102  Ia-4 


60  Mathews  v.  Heerok.  [102  Towa 

the  right  of  possession  to,  or  use  of  other  property  of 
the  same  class  in  the  hotel.  Instruction  6  permits 
recovery  for  use  of  furniture,  while  instruction  7 
denies  recovery  for  the  value  of  certain  furniture. 
Plaintiff,  as  we  have  seen,  was,  under  the  lease, 
entitled  to  the  use  of  the  furniture,  and  that  in  no 
wise  conflicts  with  paragraph  6  of  the  charge. 

III.  It  is  said  the  court  erred  in  admitting  in 
evidence  certain  pages  of  plaintiff's  book  of  accounts. 
The  argument  is  that  the  book  was  offered  and  admitted 

for  the  purpose  of  proving  the  payment   of 

6  certain  notes,  and  claim  is  made  that  cash  items 
in  a  book  account  of  one  not  a  broker  or  banker 

cannot  be  thus  proven.  By  turning  to  the  record  we 
discover  that  the  real  objection  made  to  this  book  was 
that  proper  preliminary  proof  had  not  been  made  to 
permit  its  admission.  The  objection  now  made,  as 
we  read  the  record,  was  not  then  made,  nor  does  it 
appear  to  have  been  called  to  the  attention  of  the 
trial  court.    We  cannot,  therefore,  consider  it. 

IV.  Claim  is  made  that  the  verdict  is  contrary  to 
the  evidence.  There  is  much  conflict  in  the  evidence, 
but  we  cannot  say  that  it  did  not  warrant  the  finding 
of  the  jury.  Upon  the  whole  record  we  discover  no 
error,  and  the  judgment  below  is  affirmed. 

Supplemental  Opinion  on  Re-hearing. 

Saturday,  April  10, 1897. 

Per  Curiam. — We  were  induced  to  grant  are-hear- 
ing in  this  case  because  of  a  claim  that  in  the  forego- 
ing opinion  we  had  misapprehended  the  record,  in 
declining  to  consider  an  assignment  of  error 

7  based  on  the  admission  of  certain  books  of 
account  in  evidence,  as  shown  by  the  third  divi- 
sion of  the  opinion.    In  arguing  the  assignment  on  the 
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former  submission,  as  well  as  now,  the  objection  urged 
to  the  books  of  account  was  that  they  were  allowed 
in  evidence  to  show  the  payment  of  the  notes  involved 
in  the  suit,  by  cash  payments  therein  shown,  which 
could  not  be  done  by  books  of  account.  It  will  be 
seen,  by  a  reference  to  the  former  opinion,  that  we 
then  thought  the  objection  to  the  books  as  evidence 
went  only  to  the  foundation  laid  for  their  introduction, 
so  that  the  objections  urged  in  argument  could  not  be 
considered.  The  doubts  created  by  the  petition  for 
re-hearing  led  us  to  open  that  question  for  further  con- 
sideration, and  to  give  it  more  particular  notice.  We 
are  still  of  our  former  opinion,  as  to  the  import  of  the 
objection,  taken  as  a  whole,  with  perhaps  the  modifi- 
cation that  we  should  determine  whether  the  reference 
to  items  is  suflBciently  definite  to  warrant  us  in  con- 
sidering the  particular  question  urged  in  argument. 
The  offer  was  of  the  book,  and  especially  certain  pages 
thereof.  The  objection  was  as  follows:  "To  which 
offer  the  defendants  object  as  incompetent,  immate- 
rial, as  to  each  and  every  item  in  said  testimony,  and 
to  each  and  every  item  on  the  book  and  on  the  pages 
referred  to  as  incompetent  and  immaterial.  The 
proper  foundation  has  not  been  laid  for  the 
introduction  of  the  testimony  offered."  It  will 
be  seen  that  the  objection  is  just  as  appli- 
cable to  any  other  as  to  cash  items.  The  court 
could  not  know  from  the  objection  that  it  meant 
any  particular  item,  or  any  particular  class  of  items. 
Had  it  sustained  the  objection,  it  would  have  excluded 
the  book,  and  the  last  words  of  the  objection  indicate 
that  such  was  the  purpose.  The  objection  states  no 
more  to  us  than  that  the  items  were  objected  to  as 
incompetent  and  immaterial  because  no  proper 
foundation  was  laid  for  their  admission.  There  is  no 
claim  made  now  that  the  proper  foundation  was  not  laid 
for  the  book,  if  the  items  were  proper  matters  to  be 
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proven  in  that  way.  Some  items  in  the  book  in  ques- 
tion were  proper  for  such  proof.  In  such  a  case,  if  the 
purpose  is  merely  to  exclude  particular  items,  the  book 
may  be  properly  admitted,  and  the  objection  should 
specify  the  items  particularly,  or  by  classification. 
When  such  books  are  offered,  with  a  proper  showing, 
they  stand,  in  an  important  sense,  as  a  witness  or  a 
deposition  offered.  If  competent  to  give  evidence  of 
any  fact,  the  objection  should  be  to  the  offer  of  the 
objectionable  evidence  and  not  to  the  witness.  When 
the  objection  was  made  to  include  each  and  every 
item,  if  sustained  it  would  have  excluded  proper  evi- 
dence, and  that  would  have  been  error.  It  was  not 
the  duty  of  the  court  to  sift  out  so  as  to  save  a  ruling 
from  error,  but  the  objector  should  so  present  his 
objection  that  a  favorable  ruling  would  be  free  from 
error.  With  the  proper  foundation  laid  (and  we  think 
it  was),  if  the  book  contained  any  items  competent  to 
be  shown  by  it  (and  we  think  it  did),  then  it  was  prop- 
erly admitted,  subject  to  objections  to  items,  if  any, 
that  could  not  be  so  proven.  No  such  objections  were 
made  in  this  case,  and  there  was  no  error  in  the  rul- 
ing. We  adhere  to  our  former  conclusion,  and  the 
judgment  will  stand  affirmed. 

Ladd,  J.,  took  no  part  in  this  case. 
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Cathbwnb  Winters,  Proponent,  v.  John  C.  Winters, 

Contestant,  Appellant.  (if 

102    53 

Pririleged  Commaiiieatioii:    will  oontbsts:    Attending  physician. 

4  On  probate  of  a  will,  the  contesting  heir  at  law,  as  well  as  the 
devisee  or  the  executor,  may  examine  the  testator's  attending 

5  physician  in  respect  to  information  acquired  in  his  professional 
capacity,  though  Code,  section  3643,  prohibits  the  disclosure  of 
such  information  unless  the  party  for  whose  benefit  the  prohibi- 
tion is  made  waives  his  rights  thereunder.  It  would,  however, 
remain  discretionary  to  exclude  such  testimony  if  it  tended  to 
blacken  the  memory  of  the  dead. 

Oldeetloiis  to  Deposition.    Objection  to  the  deposition  of  a  physician 

1    on  the  ground  that  it  reveals  confidential  communications,  go  to 

the  competency  of  the  evidence,  not  to  the  witness,  and  hence 

8   may  be  made  for  the  first  time  at  the  trial,  under  Code,  section 

8751,  requiring  objections  other  than  for  'incompetency  or 

(68) 
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irreleyancy"  to  be  made  at  the  taking  of  the  deposition.    Oreedy 
V.  McOee^  65  Iowa,  760,  overruled. 

Appeal:  skeleton  bill  of  exceptions.  A  skeleton  bill  of  excep- 
tions direeting  the  clerk  to  insert  the  depositions  or  oral  testimony 
2  "as  shown  by  the  minutes  of  the  shorthand  reporter,"  sufficiently 
identifies  a  deposition,  where  the  reporter's  minutes,  clearly  identi- 
fying it  and  duly  certified,  are  on  file;  such  minutes  becoming  a 
part  of  the  record  without  an  order. 

Appeal  from  Henry  District  Court. — Hon.  H.  C.  Teav- 
EBSE,  Judge. 

Tuesday,  May  11, 1897. 

M.  F.  Winters  died  January  21, 1895.  He  left, 
him  surviving,  his  widow,  Catherine  Winters,  and  his 
brother  and  only  heir,  John  C.  Winters.  The  widow 
offered  for  probate  a  paper  purporting  to  be  his  last 
will,  leaving  to  her  all  his  property,  and  naming  her 
as  executrix  without  bond.  The  brother  filed  objec- 
tions thereto,  alleging  want  of  testamentary  capacity 
and  the  exercise  of  undue  influence.  There  was  a 
trial  to  jury,  verdict  and  judgment  for  proponent,  and 
contestant  appeals. — Reversed. 

Bahh  &  Withrow  and  Blake  &  Blake  for  appel- 
lant. 

McCoid  &  Finley  and  T.  M.  McAddm  for  appellee. 

Ladd,  J. — The  will  in  controversy  bears  date  Jan- 
uary 2,  1895,  nineteen  days  prior  to  the  death  of  Win- 
ters. For  some  weeks  previous  to  December  24 
preceding  his  death,  he  had  been  at  Hot  Springs,  Ark., 
and  while  there  was  treated  for  his  ailments  by  A.  F. 
Sanders,  a  practicing  physician  of  that  place.  The 
contestant  took  the  deposition  of  this  doctor,  and 
when  he  offered  to  read  it  in  evidence,  the  proponent 
objected  to  the  interrogatories  as  incompetent.    This 
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objection  was  sustained  by  the  court,  and  the  testi- 
mony of  the  witness  excluded.    No  objection 

1  was  made  at  the  time  of  the  taking  of  the  depo- 
sition, and  no  written  motion  or  exception  with 

reference  thereto  filed.  The  only  questions  argued 
relate  to  the  exclusion  of  this  evidence. 

I.  The  appellee  moves  to  strike  from  the  abstract 
that  part  containing  the  deposition  of  Sanders  on  the 
ground  that  the  same  is  not  identified  in  the  skeleton 

bill  of  exceptions.    Such  bill  directs  the  clerk 

2  to  insert  the  depositions  or  oral  testimony  "as 
shown  by  the  minutes  of  the  shorthand  reporter 

taken  upon  said  hearing."  This  refers  to  the  evidence 
with  suflBcient  certainty.  Tount  v.  Carney,  91  Iowa, 
559  (60  N.  W.  Rep.  114).  The  evidence  was  taken 
down  in  shorthand  by  the  oflBcial  stenographer,  and, 
after  its  introduction,  was  immediately  certified  as 
required  by  law,  filed,  and  thereby  became  a  part  of 
the  record.  No  order  therefor  was  necessary.  Biinyan 
V.  Loftus,  90  Iowa,  124  (57  N.  W.  Rep.  685).  The  notes 
of  the  reporter  clearly  identify  this  deposition.  The 
errors  on  the  admission  or  the  exclusion  of  evidence 
were,  therefore,  properly  preserved.  Fleming  v. 
Stearns,  79  Iowa,  258  (44  N.  W.  Rep.  376);  Hood  v.  Rail- 
way Co.,  95  Iowa,  331  (64  N.  W.  Rep.  261).  Only  two 
assignments  of  error  are  argued,  and  appellee  urges 
that  these  are  not  specifically  stated.  They  are  stated, 
however,  with  as  much  particularity  as  the  circum- 
stances of  the  case  will  permit. 

II.  To  the  interrogatories  in  the  deposition  of 
Sanders,  concerning  the  condition  of  the  deceased,  and 
his  opinion  of  his  mental  condition,  derived  while 

acting  as  his  physician,  the  objection  of  incom- 

3  petency  was  urged  and  sustained.    It  is  insisted 
that  this  ruling  was  erroneous,  because  made 

for  the  first  time  at  the  trial.  No  exceptions  to 
depositions  other  than  for  incompetency  or  irrelevancy 
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can  be  regarded  unless  made  by  motion  before 
the  case  is  reached  for  trial.  Code,  section  3751.  The 
objection  of  incompetency,  without  more,  goes  to  the 
evidence,  and  not  to  the  witness.  White  v.  Smith,  54 
Iowa,  233  (6  N.  W.  Rep.  284);  Ball  v.  Railway  Co.,  74 
Iowa,  132  (37  N.  W.  Rep.  110).  Where  the  witness  is 
made  by  the  statute  incompetent  to  testify  at  all, 
objection  must  be  made  when  he  is  sworn.  Watson  v. 
Riskamire,  45  Iowa,  231.  In  Burton  v.  Baldwiny  61 
Iowa,  283  (16  N.  W.  Rep.  110),  it  is  held  that  objection 
to  the  testimony  of  a  witness  to  personal  transactions, 
or  communications,  prohibited  by  section  3639  of  the 
Code,  is  timely  if  made  during  the  trial.  This  section 
is  so  similar  to  section  3643  of  the  Code  that  the  rul- 
ing must  control  in  this  case.  It  seems  to  be  there 
held  that  if  the  witness  is  only  prohibited  from  testi- 
fying with  respect  to  some  particular  matter,  but  is 
otherwise  competent,  then  the  objection  on  the 
ground  of  incompetency  may  be  urged  at  the  time  the 
deposition  is  offered  in  evidence.  While  the  opinion 
in  Burton  v.  Baldwin  does  not  refer  to  the  ruling  in 
Greedy  v.  McGee,  55  Iowa,  759  (8  N.  W.  Rep.  651),  the 
latter  must  be  regarded  as  overruled. .  It  follows  that 
the  objection  was  made  in  apt  time. 

III.  The  important  question  in  this  case  is, 
whether  the  deposition  of  Dr.  Sanders  may  be 
received  in  evidence,  when  offered  by  the  contestant. 
Section  3643  of  the  Code,  is  as  follows:  "No  prac- 
ticing attorney,  counselor,  physician,  surgeon,  minister 
of  the  gospel,  or  priest  of  any  denomination  shall  be 
allowed  in  giving  testimony  to  disclose  any  confiden- 
tial communication  properly  entrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  his  office 
according  to  the  usual  course  of  practice  and  discipline. 
Such  prohibitions  shall  not  apply  to  cases  where  the 
party  in  whose  favor  the  same  are  made  waives  the 


Bfay  1897]  Wintbes  v.  Wintbbs.  67 

right  conferred/'    On  the  authority  of  Denning  v. 

Butcher,  91  Iowa,  425  (59  N.  W.  Itep.  69),  this 
4         evidence,  if  offered  by  the  proponent,  should 

have  been  received,  though  no  executor  had  been 
appointed.  Ought  it  to  be  rejected  when  ofTered  by 
an  heir  at  law?  At  common^law,  confidential  com- 
munications to  a  physician,  were  not  privileged,  and 
they  are  only  so  made  by  statute.  Those  to  an 
attorney,  however,  were  privileged,  and  it  was  held 
that  the  attorney  might  not  divulge  without  the  con- 
sent of  the  client  while  living,  but  that,  after  his 
death,  in  a  contest  between  a  stranger  and  an  heir, 
devisee,  or  personal  representative,  the  latter  might 
waive  the  privilege  and  examine  the  attorney  con- 
cerning the  confidential  communications,  though  the 
stranger  was  not  permitted  to  do  so;  and,  in  a  con- 
troversy between  heirs  at  law,  devisees,  and  personal 
representatives,  the  claim  that  the  communication 
was  privileged  could  not  be  urged,  because,  in  such  a 
case,  the  proceedings  were  not  adverse  to  the  estate, 
and  the  interest  of  the  deceased,  as  well  as  of  the 
estate,  was,  that  the  truth  be  ascertained.  Hageman, 
Privil.  Com.,  section  84;  Russell  v.  Jackson,  9  Hare, 
387;  In  re  Layman's  Will,  40  Minn.  371  (42  K  W.  Rep. 
286);  Scott  V.  Harris,  113  111.  451;  Doherty  v.  O'Calla- 
ghan,  157  Mass.  90  (31  N.  E.  Rep.  726);  Blackburn  v. 
Crawfords,  3  Wall.  175. 

Does  the  statute  change  the  common-law  rule 
with  reference  to  attorneys,  or  only  extend  it  so  as  to 
include  other  professions?  The  authorities  bearing 
on  this  question  are  conflicting,  though  not  numerous. 
Under  a  statute  requiring  the  privilege  to  be 
**expressly  waived  by  the  patient,"  the  court  of  appeals 
of  New  York  held  that  the  seal  of  secrecy  remains  for- 
ever unless  removed  by  the  patient  himself.  Westover 
V.  Insurance  Co.  (N.  T.)  1  N  E.  Rep.  104;  Benihan  v. 
Dennin,  103  N.  T.  573  (9  N.  E.  Rep.  320).    This  ruling 
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was  contrary  to  the  practice  followed  in  that  state  for 
many  years.  {Allen  v.  Public  Administrator ^  1  Bradf .  Sur. 
221),  and  the  legislature  amended  the  statute  in  1893, 
allowing  the  privilege  to  be  waived  by  executor,  sur- 
viving husband,  widow,  heir  at  law,  or  next  of  kin  in 
a  proceeding  to  probate  the  will  of  the  patient.  The 
supreme  court  of  Indiana  seems  to  have  followed  the 
cases  cited  in  excluding  the  evidence  when  offered  by 
the  heir  at  law.  Heuston  v.  Simpson^  115  Ind.  62  (17  N. 
E.  Rep.  261).  It  is  held  otherwise  in  Morris  v.  Morris 
(Ind.  Sup.)  21  N.  E.  Rep.  918,  where  the  court  per- 
mitted the  administrator  with  the  will  annexed  to 
call  the  attending  physician  as  a  witness,  saying  "he 
was  the  representative  of  the  testator,  and  was  seeking 
to  maintain  his  will,  and  had  the  right,  we  think,  as 
such  representative,  to  call  the  attending  physician 
who  attended  the  testator  in  his  last  illness  to  prove 
the  condition  of  his  mind  at  the  time  the  will  was 
executed."  In  re  Flint's  Estate  (Cal.)  34  Pac.  Rep.  863, 
it  is  held  that  the  privilege  cannot  be  waived 
by  an  heir  at  law  in  a  contest  with  the 
devisee.  These  decisions  are  based  on  the 
ground  that  the  executor  or  devisee  represents  the 
deceased,  and  the  evidence  is  offered  to  sustain 
the  will,  which  it  is  the  policy  of  the  law  to  maintain. 
The  particular  vice  in  the  reasoning  in  these  cases,  in 
making  the  distinction  between  the  heir  at  law  and 
the  devisee,  is  the  assumption  that  the  paper  in  dis- 
pute is  the  will  of  the  deceased.  The  statutes  are  for 
the  benefit  of  the  patient  while  living  and  of  his  estate 
when  dead.  The  very  purpose  of  the  contest  is  to 
determine  whether  the  deceased  in  fact  made  a  will, 
who  shall  be  his  representative,  and  who  is  entitled  to 
his  estate.  If  he  did  not  have  testamentary  capacity, 
then  the  paper  was  not  his  will,  and  it  is  not  the  policy 
of  the  law  to  maintain  such  an  instrument.  It  is 
undoubtedly  the  policy  of  the  law  to  uphold  the 
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testamentaay  disposition  of  property,  but  not  until  it  is 
ascertained  whether  such  a  disposition  has  been  made. 
The  same  presumptions  are  indulged  in  favor  of  the 
validity  of  the  will  as  of  other  written  instruments. 
The  paramount  purpose  in  the  first  instance  should  be 
to  ascertain  whether  the  instrument  presented  is  in 
fact^the  will  of  the  deceased.  And  no  one  can  be  said 
to  represent  the  deceased  in  that  contest,  for  he  could 
only  be  interested  in  having  the  truth  ascertained, 
and  his  estate  can  only  be  protected  by  establishing 
or  defeating  the  instrument  as  the  truth  so  ascertained 
may  require.  The  testimony  of  the  attending  physi- 
cian is  usually  reliable,  and  often  controlling,  and  to 
place  it  at  the  disposal  of  one  party  to  such  a  proceed- 
ing and  withhold  it  from  the  other  would  be 
5  manifestly  partial  and  unjust.  Such  testi- 
mony, ordinarily,  relates  to  the  capacity 
of  the  deceased,  and  could  rarely  be  perverted 
to  the  injury  of  character.  Should  it  ever  be  neces- 
sary, the  court  might  well,  in  its  discretion,  prevent 
blackening  the  memory  of  the  dead.  The  language 
of  the  statute  quoted  indicates  no  intention  on  the  part 
of  the  legislature  to  change  ttie  common-law  rule 
with  reference  to  confidential  communications  to 
attorneys,  and  it  is  diflBcult  to  understand  why  the  rule 
of  exclusion  should  apply  in  the  case  of  a  physician  and 
not  of  an  attorney.  The  statute  places  both  on  the 
same  ground.  As  said  in  Denning  v.  Butcher,  supra: 
**The  settled  practice  in  this  state  has  been  to  receive 
the  testimony  of  the  attending  physician  touching  the 
testator's  physical  and  mental  condition  at  and  prior 
to  the  time  of  the  execution  of  the  will;  and  unless 
the  reasons  are  obvious  and  urgent,  and  a  proper  con- 
struction of  the  statute  requires  it,  no  rule  should  be 
established  which  will  set  aside  a  practice  long  recog- 
nized as  proper  and  necessary." 
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It  is  not  very  material  to  the  result  whether  we 
say  the  heir  or  devisee  may,  in  the  interest  of  the 
estate  of  the  deceased,  waive  the  privilege,  or  that  the 
statute  does  not  apply  to  a  case  where  the  proceedings 
are  not  adverse  to  the  estate,  and  the  interest  of  the 
deceased  as  well  as  his  estate  could  only  be  the  deter- 
mination of  the  truth.  In  either  event  we  hold  that  in 
a  dispute  between  the  devisee  or  legal  representative 
and  the  heirs  at  law,  all  claiming  under  the  deceased, 
the  attending  physician  may  be  called  as  a  witness  by 
either  party.  Thompson  v.  Ish,  99  Mo.  160  (12  S.  W. 
Rep.  510). — Rbvbesed. 


The  Fbbd  Miller  Brewing  Company,  Appellant,  v.  W. 
M.  Stevens,  et  al. 

Contract  Against  Pnblic  Policy:  agent's  bond:  Liquor  laws. 
Where  a  foreign  brewing  company,  in  1802,  had  an  agency  in 
Iowa  for  the  sale  of  liquors  therein,  in  the  original  packages,  and 
neither  the  company  nor  its  agent  had  any  authority  to  sell  liquors 
as  required  by  the  statutes  of  such  state,  a  bond  executed  in  Iowa 
and  delivered  and  accepted  in  Wisconsin  and  given  by  the  agent 
to  the  company  to  account  for  the  proceeds  of  the  liquors  sold, 
was  void,  under  Code,  section  1550,  providing  that  all  securities, 
etc.,  made  in  whole  or  in  part  for  or  on  account  of  the  intoxicat- 
ing liquors  so  sold  in  violation  of  ''this  chapter"  shall  be  void, 
etc.,  and  act  of  congress,  August  8, 1890,  making  liquors  trans- 
ported into  any  state,  etc.,  for  sale  therein  in  original  packages, 
subject  to  the  laws  of  such  state,  etc.,  to  the  same  extent  as 
liquors  produced  therein. 

Ladd,  J.,  took  no  part  in  this  case. 

Appeal  from  Woodbury  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Tuesday,  May  11, 1897. 

The  defendants  are  sureties  on  a  bond  made  by 
one  C.  E.  J)ennis  to  the  plaintiff  company.  The  cause 
was  submitted  to  the  court,  without  a  jury,  on  a 
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stipulation  of  facts,  as  follows:  "(1)  That  plaintiff  is, 
and  at  all  times  in  the  pleadings  mentioned  was,  a  cor- 
poration duly  chartered  and  organized  under  the  laws 
of  the  state  of  Wisconsin,  having  its  chief  oflBce  at  Mil- 
waukee, in  said  state,  and  its  business  was  the  manu- 
facture of  beer  and  other  rye  products  of  a  brewery, 
and  that  the  plant  for  said  manufacture  and  brewing 
was  and  is  situated  at  Milwaukee,  in  the  state  of  Wis- 
consin. Said  plaintiff  conducts  a  very  large  business, 
and  sells  its  products  throughout  the  United  States, 
including  the  state  of  Iowa,  in  which  last-named  state 
plaintiff's  beers  have  a  good  reputation  for  purity  and 
wholesomeness,  and  the  demand  therefor  is  large. 
The  same  is  true  of  the  state  of  Nebraska  and  South 
Dakota.  (2)  That,  for  the  more  convenient  handling 
and  dispatch  of  a  part  of  its  said  business,  plaintiff  estab- 
lished a  depot  and  agency  at  Sioux  City,  Woodbury 
county,  Iowa,  for  the  handling  of  its  trade  in  said  city 
and  county,  as  well  as  in  contiguous  territory,  in  the 
states  of  Nebraska  and  South  Dakota.  (3)  That  plain- 
tiff, for  said  purpose,  maintained  at  Sioux  City  a  refrig- 
erator warehouse,  having  the  facility  of  its  own  side 
track,  and  also  wagons  and  teams  for  making  local 
deliveries  in  Sioux  City  and  short  distances  therefrom, 
in  the  states  of  Nebraska  and  South  Dakota.  (4) 
That  said  depot  or  warehouse  and  agency  were  in 
charge  of  an  agent  to  whom  goods  were  shipped 
in  barrels,  half  barrels,  quarter  barrels,  eighth 
barrels,  and  sixteenth  barrels,  in  wood,  and  also 
in  pint  and  quart  bottles,  the  bottles  being  in 
cases  of  two  or  more  dozen  bottles  to  a  case,  and 
also  packed  in  barrels  of  several  dozen  bottles  per 
barrel.  The  sale  of  the  goods  did  not  carry  the  title 
to  the  barrels,  packages,  bottles,  etc.,  in  which  the 
goods  were  shipped  and  delivered;  but  such  packages, 
bottles,  etc.,  remained  the  property  of,  and  were  to  be 
returned  to  plaintiff.    (5)  That  plaintiff's  goods  were 
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sold  and  delivered  to  customers,  both  retailers  and 
private  individuals,  in  Iowa,  Nebraska,  and  South 
Dakota,  from  said  depot  and  agency,  in  the  same  bar- 
rels, halves,  quarters,  eighths,  and  sixteenths,  and  the 
bottled  goods  in  cases  or  barrels,  as  the  same  were 
packed  for  shipment,  in  Wisconsin,  and  received  at 
the  depot  at  Sioux  City.  When  goods  desired  by  such 
customers  were  not  in  stock  at  the  depot,  orders 
therefor  were  taken,  and  the  same  were  subsequently 
shipped  from  Wisconsin,  and  delivered  through  the 
same  depot  and  agency.  (6)  That  the  agent  at  Sioux 
City  took  orders  for  goods,  delivered  the  same,  and 
was  personally  responsible  for  the  safe  return  of  all 
packages,  bottles,  cases,  etc.;  and  it  was  a  part  of  his 
duty  to  gather  up  the  packages  when  empty,  whether 
barrels,  halves,  quarters,  etc.,  or  bottles  in  cases  and 
barrels,  and  return  them  to  plaintiff  at  Milwaukee, 
aforesaid;  and  for  that  purpose  he  had  under  him  the 
necessary  porters,  drivers,  and  laborers,  and  said  agent 
also  received  the  cash,  paid  all  purchases,  and  was 
required  to  collect  all  accounts  for  goods  sold,  where 
cash  was  not  paid  therefor,  on  the  delivery  thereof. 
He  paid  the  expenses  of  the  agency  out  of  such 
moneys,  and  was  required  to  render  periodical 
accounts  to  plaintiff,  and  remit  the  balance  from  time 
to  time.  (7)  That  on  the  sixteenth  day  of  April, 
1892,  plaintiff  employed  Charles  E.  Dennis  as  its 
agent,  to  conduct  its  said  business  at  Sioux  City, 
Iowa,  and,  to  enable  the  said  Charles  E.  Dennis  to 
secure  the  said  employment,  the  defendants  united 
with  him  in  the  execution  of  the  bond,  a  copy  whereof 
is  attached  to  the  petition  as  a  part  thereof,  marked 
^Exhibit  A.'  That  said  bond  was  executed  by  said 
obligors  therein,  and  sent  to,  and  accepted  by  plaintiflE 
at  Milwaukee,  and  said  Dennis  was  duly  installed  in 
said  agency  in  pursuance  thereof.  (8)  That  said 
agency  was  terminated  on  the  first  day  of  August, 
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1893,  and  upon  that  day  there  was  due  from  said 
Dennis  to  plaintiff,  for  moneys  collected  and  not 
accounted  for,  which  said  moneys  were  the  proceeds 
of  beer  sold  and  delivered  from  said  agency  between 
the  sixteenth  day  of  April,  1892,  and  August  1,  1893, 
packages  not  returned,  and  other  properties  not 
delivered  up,  returned,  or  accounted  for,  the  sum  of 
seven  hundred  and  forty-five  and  sixty-nine  hun- 
dredths dollars  ($745.69),  a  true  statement  and  account 
whereof  is  attached  to  the  petition  as  a  part  thereof, 
marked  'Exhibit  B.'  (9)  That  all  the  goods  sold 
during  the  agency  of  said  Charles  E.  Dennis  was  beer, 
which,  under  the  construction  of  the  statutes  of  the 
state  of  Iowa,  is  an  intoxicating  beverage."  The  dis- 
trict court  dismissed  the  petition,  and  the  plaintiflE 
appealed. — Affirmed. 

Kean  &  Sherman  for  appellant. 

Swan,  Lawrence  &  Swan  for  appellees. 

Granger,  J. — This  case  turns  on  the  question  of 
the  validity  of  the  bond  on  which  the  action  is  based. 
If  the  bond  is  void,  it  is  because  of  a  provision  of  sec- 
tion 1550  of  the  Code,  as  follows:  "All  sales,  transfers, 
conveyances,  mortgages,  liens,  attachments,  pledges, 
and  securities  of  every  kind,  which  either  in  whole  or 
in  part  shall  have  been  made  for  or  on  account  of  the 
intoxicating  liquors  sold  in  violation  of  this  chapter, 
shall  be  utterly  null  and  void  against  all  persons  in  all 
cases,  and  no  rights  of  any  kind  shall  be  acquired 
thereby,  and  no  action  of  any  kind  shall  be  main 
tained  in  any  court  in  this  state  for  intoxicating 
liquors  or  the  value  thereof,  sold  in  any  other  state  or 
country,  contrary  to  the  law  of  said  state  or  country, 
or  with  intent  to  enable  any  person  to  violate  any 
provision  of  this  chapter,  nor  shall  any  action  be 
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maintained  for  the  recovery  or  possession  of  any- 
intoxicating  liquor,  or  the  value  thereof,  except  in 
cases  where  persons  owning  or  possessing  such  liquor 
with  lawful  intent,  may  have  been  legally  deprived  of 
thesame."  Assuming,  for  the  moment,  a  state  of  facts  to 
leave  out  of  consideration  all  questions  as  to  interstate 
commerce, — as,  that  the  liquors  were  originally  pro- 
duced and  owned  in  Iowa,  by  the  plaintiff,  and  put  upon 
the  market,  as  shown  by  the  stipulation  of  facts, — ^there 
would,  we  think,  be  no  contention  but  that  the  bond 
would  be  void  under  the  provision  of  the  statute 
quoted,  because  it  is  a  security,  in  whole  or  in  part, 
made  on  account  of  intoxicating  liquors,  sold  in  viola- 
tion of  the  chapter  of  which  the  section  is  a  part,  and 
it  is  therein  provided  in  terms  that  no  action  shall  be 
maintained  for  the  possession  or  value  of  such  liquors. 
This  action  is  to  recover  the  value  of  liquors,  in  part 
at  least,  and  the  bond  is  a  security  on  which  recovery 
is  sought.  These  assumed  facts  will  enable  us  to  bet- 
ter understand  how  the  situation  is  affected  by  the 
actual  facts,  because  of  the  liquor  being  shipped  from 
Wisconsin,  and  of  the  purpose  and  manner  of  its  sale 
in  Iowa.  For  the  purposes  of  the  case,  at  least,  we 
think  it  may  be  said  that  the  stipulated  facts  bring 
the  case  within  the  rule  of  Leisy  v.  Hardin^  135  U.  S. 
100  (10  Sup.  Ct.Rep.  681),  and  other  cases  wherein  the  rule 
is  announced  that  imported  liquors  are  protected  from 
the  operations  of  our  law,  prohibiting  their  introduc- 
tion into  the  state,  until  the  property  has  passed  the 
line  of  foreign  commerce,  and  become  a  part  of  the 
general  mass  of  property  in  the  state,  which  we  may 
understand  to  be  when  the  importer  has  so  placed  it 
by  a  sale  in  the  original  package.  It  will  be  remem- 
bered that  this  bond  was  executed  in  April,  1892,  and 
the  transactions  under  it  were  of  a  later  date.  August 
8,  1890,  what  is  known  as  the  "Wilson  Act," 
passed  congress,  and    became    a    law.    It   provides 
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as  follows:  "That  all  fermented,  distilled  or  other 
intoxicating  liquors,  or  liquids  transported  into  any 
state  or  territory  or  remaining  therein  for  use,  con- 
sumption, sale  or  storage  therein,  shall  upon  arrival 
in  such  state  or  territory  be  subject  to  the  opera- 
tion and  effect  of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as  though  such 
liquids  or  liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom  by  rea- 
son of  being  introduced  therein  in  original  packages 
or  otherwise."  The  Wilson  Act  was  under  considera- 
tion in  the  case  of  In  re  Rahrer,  140  U.  S.  545  (11  Sup. 
Ct.  Rep.  865),  and  in  that  case  the  question  of  how  the 
case  of  Leisy  v.  Hardin  affected  the  legislative  acts  of 
this  state,  therein  considered,  which  were  held  to  be 
repugnant  to  a  constitutional  provision  of  the  United 
States,  was  considered,  and,  after  stating  the  grounds 
on  which  the  case  was  reversed,  it  is  said:  "This  is  far 
from  holding  that  the  statutes  in  question  were 
absolutely  void,  in  whole  or  in  part,  and  as  if  they  had 
never  been  enacted.  On  the  contrary,  the  decision 
did  not  annul  the  law,  but  limited  its  operation  to 
property  strictly  within  the  jurisdiction  of  the  state." 
By  this  we  understand  that  the  laws  of  the  state,  as  they 
might  operate  on  or  affect  commerce  between  the  states, 
were  limited  in  their  operation  by  the  constitution  and 
laws  of  the  general  government,  without  impairing 
their  force  to  operate  under  all  conditions  when  not 
thus  limited;  that  is,  as  the  subject  of  commerce 
between  the  states  is  one  exclusively  of  congressional 
control,  existing  state  enactments  become  operative 
or  inoperative,  to  conform  to  congressional  regulations 
on  the  subject.  A  state  law  of  to-day,  in  harmony 
with  congressional  regulations,  may  become  limited*  in 
its  operations  by  a  congressional  change  in  the  future; 
and  a  state  law  of  to-day,  limited  in  its  scope  by 
Vol.  102  Ia-5 
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congressional  regulations,  may,  by  such  changes,  be 
relieved  of  such  limitation,  and  be  operative  to  the 
extent  of  the  legislative  purpose.  In  the  Leisy-IIar- 
din  Case  it  is  held  that  the  absence  of  congressional  leg- 
islation on  the  particular  subject  of  such  interstate 
commerce  is  taken  as  a  declaration  against  restriction 
of  such  commerce  by  the  states,  and  hence,  in  so  far  as 
our  law  affected  such  commerce,  its  operation  was 
limited.  The  limitation  then  extended  to  a  denial  of 
the  right  to  interfere  with  liquors  brought  within  the 
state  until  it  should,  by  a  sale  or  in  some  other  manner, 
become  mingled  with  and  become  a  part  of  the  general 
property  of  the  state.  The  Wilson  Act  so  far  changes 
the  congressional  regulations  on  the  subject  as  to 
make  such  liquors  subject  to  the  operation  of  the  state 
laws  upon  their  arrival  in  the  state.  The  effect  of  the 
act  is  to  make  such  liquors,  upon  their  arrival,  a  part 
of  the  general  property  of  the  state  for  the  purpose  of 
the  operation  of  the  state  law. 

1  With  these  general  propositions  settled,  we  may 
notice  some  particular  claims  of  appellant.  The  laws 
as  to  which  the  liquors  are  made  subject  by  the  terms 
of  the  Wilson  Act  are  those  of  a  police  nature,  and  it 
is  said  such  laws  have  never  been  called  into  action, 
by  which  is  meant  that  the  laws  have  never  been 
invoked  as  to  the  liquors,  and  it  is  said  that  some  sales 
of  liquors  are  lawful.  We  do  not  think  such  to  be 
legitimate  inquiries.  As  we  said  at  the  outset,  this 
action  is  on  the  bond,  and  the  inquiry  is,  is  it  valid? 
If  not,  it  is  because  it  was  void  at  its  inception.  The 
bond  shows  that  it  was  to  be  a  security  for  the  acts  of 
Dennis  in  the  sale  of  liquors.  There  is  no  pretense  of 
a  permit  or  authority  to  sell  the  liquors  in  Iowa.  The 
sales  were  presumably  in  violation  of  law,  and  intended 
tq  be  so.  State  v.  Cloughly,  73  Iowa,  626  (35  N.  W. 
Rep.  652).  Nothing  in  the  stipulation  of  facts  shows 
the  sales  intended  by  the  bond,  or  made,  in  pursuance 
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of  it,  to  have  been  legal.  The  bond  is  plainly  for  the 
protection  of  plaintiff  in  its  operations  in  violation  of 
the  laws  of  the  state. 

It  is  said  that  the  bond  is  of  itself  an  act  of  inter- 
state commerce,  in  that  it  was  "executed  in  Sioux 
City,  Iowa,  sent  to,  delivered,  and  accepted  in,  Mil- 
waukee, Wisconsin."  We  are  hardly  willing  to 
believe  that  counsel  mean  that  the  manner  of 
execution — because  the  bond  was,  in  its  prepa- 
ration and  completion— passed  between  two  states — 
made  it  a  matter  of  interstate  commerce,  so  that  its 
validity  cannot  be  questioned  in  a  state  court.  The 
state  law  in  no  manner  attempts  to  regulate  those 
matters.  We  think  it  makes  no  difference  how  or 
where  the  bond  was  executed.  It  was  a  conti-act  to 
be  performed  in  Iowa,  and  so  intended.  It  is,  to  all 
intents  and  purposes,  a  contract  in  violation  of  Iowa 
laws,  and  its  enforcement  is  sought  in  Iowa. 

This  cause  was  submitted  in  January,  1897.  On 
the  first  day  of  March,  1897,  the  supreme  court  of  the 
United  States  handed  down  its  opinion  in  the  case  of 
Allgeyer  v.  State  of  Louisiana^  which  is  reported  in  17 
Sup.  Ct.  Rep.  427,  and  our  attention  has  been  called  to  it 
since  the  opinion  in  this  case  was  prepared.  It  is 
thought  that  the  case  sustains  appellant's  view,  but 
we  think  it  strongly  supports  our  conclusion  in  both 
its  reasoning  and  citations.  The  question  involved  is 
entirely  different  from  the  one  in  this  case.  The  rule 
of  that  case  is  that,  notwithstanding  the  law  of  the 
state  of  Louisiana  to  the  contrary,  a  citizen  of  that 
state,  or  a  person  therein,  has  the  right  to  contract 
with  a  corporation  outside  that  state  for  insurance  on 
his  property  in  that  state,  where  the  contract  is  both 
made  and  to  be  performed  outside  the  state;  and  that 
a  person  within  the  state  may,  to  effect  such  insur- 
ance, write  a  letter  or  notification  to  the  company 
because  of  which  the  insurance  attaches.    It  is  held 
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that  to  deny  to  a  citizen  that  right  is  violative  of  the 
fourteenth  amendment  to  the  constitution  of  the 
United  States,  in  that  it  deprives  him  of  his  liberty 
without  due  process  of  law,  because,  as  therein  stated, 
"the  liberty  mentioned  in  that  amendment  means 
not  only  the  right  of  the  citizen  to  be  free  from 
the  mere  physical  restraint  of  his  person,  as 
by  incarceration,  but  the  term  is  deemed  to 
embrace  the  right  of  the  citizen  to  be  free  in 
the  enjoyment  of  all  his  faculties,  to  be  free  to  use 
them  in  all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  by  any  lawful  calling,  to 
pursue  any  livelihood  or  vocation;  and,  for  that  pur- 
pose, to  enter  into  all  contracts  which  may  be  proper, 
necessary,  and  essential  to  his  carrying  out  to  a  suc- 
cessful conclusion  the  purposes  above  mentioned."  As 
showing  the  application  of  the  constitutional  rights, 
as  defined,  we  further  quote  from  the  case  as  follows: 
"The  mere  fact  that  a  citizen  may  be  within  the  lim- 
its of  a  particular  state  does  not  prevent  his  making  a 
contract  outside  its  limits  while  he  himself  remains 
within  it.  Milliken  v.  Pratt ^  125  Mass.  374;  Tilden  v. 
BlaiVj  21  Wall.  241.  The  contract  in  this  case  was 
thus  made.  It  was  a  valid  contract,  made  outside 
the  state,  to  be  performed  outside  the  state,  although 
the  subject  was  property  temporarily  within  the  state. 
As  the  contract  was  valid  in  the  place  where  it  was 
made,  and  where  it  was  to  be  performed,  the  party  to 
the  contract  upon  whom  is  devolved  the  right  or  duty 
to  send  the  notification,  in  order  that  the  insurance 
provided  for  by  the  contract  may  attach  to  the  prop- 
erty specified  in  the  shipment  mentioned  in  the  notice, 
must  have  the  liberty  to  do  the  act,  and  to  give  the 
notification  within  the  limits  of  the  state,  any  prohi- 
bition of  the  state  statute  to  the  contrary  notwith- 
standing." There  is  no  possibility  of  bringing  the 
facts  of  this  case  within  that  rule.    Call  the  contract 
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or  bond  an  Iowa  or  a  Wisconsin  contract,  and  it  still 
remains  that  it  was  to  be  performed  in  Iowa,  and  in 
violation  of  its  laws.  The  judgment  of  the  district 
court  is  right,  and  it  is  affirmed. 


Ladd,  J.,  took  no  part  in  this  case. 


B.  F.  Heins,  Appellant,  v.  George  A.  Lincoln,  as 
Mayor  of  the  City  of  Cedar  Rapids,  Iowa,  et  al. 

Mnnicipal  Debts:  constitutional  law:  Refunding.  The  issuance 
5  by  a  city  of  long  time  interest  bearing  bonds  in  payment  of  its 
current  debts  evidenced  by  city  warrants,  is  not  authorized  by  a 
provision  in  the  city  charter  authorizing  a  city  council  to  "borrow 
money  for  any  object  or  purpose  in  their  discretion  and  to  pledge 
the  faith  of  the  city  for  the  payment  thereof,"  and  also  authoriz- 
ing it  to  levy  taxes  for  the  payment  of  such  warrants.  ISioux  City 
V.  Weave  59  lotva,  98,  distinguished  and  explained. 

Samb.    An  ordinance  by  a  city  whose  indebtedness  exceeds  the- con- 

d    stitutional  limit,  authorizing  the  issuance  and  selling  of  bonds, 

putting  the  cash  in  the  treasury  and  thereafter  redeeming  old 

bonds  therewith,  is  void,  as  authorizing  the  creation  of  a  debt 

beyond  the  constitutional  limit. 

Samb:  Exchange,  Where  a  city  seeks  to  refund  outstanding  bonds, 
8  and  its  debt  has  reached  the  constitutional  limit,  it  may, 
by  a  proper  resolution,  without  increasing  its  debt,  place  the 
refunding  bonds,  properly  executed,  in  the  hands  of  a  trustee, 
with  power  to  deliver  new  bonds  when  the  old  bonds  have  been 
delivered  to  the  trustee  and  cancelled. 

Resolutions:  Mayor,  A  resolution  by  a  city  council  providing  for 
4  the  exchange  of  new  bonds  of  the  city  for  old  bonds  and  outstand- 
ing warrants  is  invalid  unless  signed  by  the  mayor  or  passed  over 
his  veto,  under  Acts  Twentieth  General  Assembly,  chapter  192, 
section  1,  providing  that  the  mayor  shall  sign  every  resolution 
passed  by  any  city  of  the  first  and  second  classes,  before  it  takes 
effect. 

Refunding  Bonds;    construction  of  statute.    Acts  Seventeenth 

General  Assembly,  chapter  58,  provides  for  refunding   bonded 

1    indebtedness  and  requires  an  annual  tax  to  pay  interest  and  part 

of  the  principal.    It  was  made  applicable  to  cities  under  special 

NoTK.— Oa  the  qnestioD  of  what  conslitutes  an  indebtedness  of  a  municipality 
within  the  meaning  of  restriotiona  thereon,  see  note  to  Beard  v.  HopkinsviUe  (Ky.) 
»IL.B.A,4(W.  ^' 
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charters,  by  Acts  Eighteenth  Greneral  Assembly,  chapter  140.  Acts 
Twenty-second  General  Assembly,  chapter  19,  paragraphs  1,  7, 
provide  that  cities  under  special  charter  may  refund  debts  "evi- 
denced by  bonds  heretofore  issued  and  outstanding,"  and  that  the 
power  conferred  by  said  acts  of  the  Seventeenth  (General  Assem- 
bly shall  not  be  impaired.  Held,  refunding  bonds  could,  in  turn, 
be  refunded,  though  the  requirement  of  Acts  Seventeenth  General 
Assembly,  as  to  levying  a  tax,  had  not  been  complied  with. 

Appeal  from  Linn  District  Court. — Hon.  William  P. 
WoLP,  Judge. 

Tuesday,  Mat  11, 1897. 

This  is  an  action  in  equity  to  restrain  the  issuance 
of  bonds  by  the  city  of  Cedar  Rapids.  The  defend- 
ants are  the  mayor,  the  finance  committee  of  the  city 
council,  the  city  couucil,  the  city  treasurer,  and  the 
city  itself.  The  city  proposed  to  issue  two  series  of 
bonds,  each  bond  to  be  for  one  thousand  dollars, 
and  to  draw  four  and  one-half  per  cent,  interest, 
payable  semi-annually.  All  of  the  bonds  were  to 
mature  in  twenty  years.  The  first  issue  was  of  twenty 
thousand  dollars  of  refunding  bonds,  to  refund  refund- 
ing bonds  outstanding.  The  second  issue  was  of 
sixty-eight  thousand  dollars  of  warrant  bonds,  for 
funding  outstanding  general  warrants  of  said  city. 
The -constitutional  limit  of  indebtedness  of  said  city 
is  one  hundred  and  ninety-seven  thousand,  three  hun- 
dred Sind  seventeen  dollars  and  ten  cents,  and  the  city 
is  already  indebted  in  excess  of  said  limit.  The 
pleadings  are  voluminous,  but  the  contentions  of  the 
parties  may  be  briefly  stated  as  follows:  First. 
Appellant  claims  both  bond  issues  are  void,  in  that 
they  create  an  indebtedness  in  excess  of  the  constitu- 
tional limit.  Second.  That  the  law  was  violated, 
because  the  bonds  were  not  sold  to  the  highest  bidder. 
Third.  That  the  resolution  under  which  the  bonds 
were  sold  is  void,  it  not  having  been  signed  by  the 
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mayor.  As  to  the  issue  of  twenty  thousand  dollars 
in  bonds,  it  is  also  claimed  that  the  resolution  author- 
izing their  sale  was  contrary  to,  and  in  violation  of,  an 
ordinance  of  the  city,  and  that  there  is  no  authority 
to  issue  refunding  bonds  to  take  up  or  pay  off  refund- 
ing bonds.  The  sixty-eight  thousand  dollar  issue  of 
bonds  is  also  claimed  to  be  void,  because  not  author- 
ized by  the  city  charter.  The  defendants  claim,  that 
the  refunding  bonds  will  not  create  any  additional 
debt;  that  they  simply  take  the  place  of  outstanding 
bonds.  They  deny  that  the  bonds  were  to  be  sold  to 
Roberts  &  Co.,  or  that  they  are  invalid;  aver  that  the 
warrant  bonds  were  issued  under  and  by  virtue  of 
power  given  by  an  ordinance  of  the  city,  and  a  favora- 
ble vote  of  the  people;  that  they  are  to  be  exchanged 
for  outstanding  city  warrants,  and  the  debt  will  not 
be  increased.  The  court,  at  the  conclusion  of  the 
trial,  found  that  the  bonds  were,  in  all  respect's,  legal, 
denied  an  injunction,  and  dismissed  the  plaintiff's  bill 
at  his  costs.    Plaintiff  appeals. — Reversed. 

Lewis  Heins  for  appellant. 

Warren  Harman  and  J.  J.  Powell  for  appellees. 

KiNNB,  C.  J. — I.  It  conclusively  appears  from  the 
record  in  this  case  that  the  city  of  Cedar  Rapids  was, 
when  the  bonds  in  controversy  were  proposed  to  be 
issued,  as  well  as  when  this  case  was  tried  below, 
indebted  far  in  excess  of  the  limit  fixed  by  the  consti- 
tution of  the  state.  If,  therefore,  the  bonds  created 
an  additional  indebtedness  they  were  void.  We  first 
turn  our  attention  to  the  contention  of  appellant  that 
refunding  bonds  cannot  be  issued  to  take  up  refund- 
ing bonds.  It  is  conceded  that  the  bonds  to  be  taken 
up  by  the  twenty  thousand  dollar  issue  were  refund- 
ing bonds  previously  issqed  to  refund  other  bonds.    It 


72  Hbins  v.  LiKOOLisr.  [102  Iowa 

is  to  be  remembered  that  the  city  of  Cedar  Rapids  is 
acting  under  a  special  charter.  Chapter  19  of 
1  the  Twenty-second  General  Assembly  provides: 
"Section  1.  That  all  cities  in  this  state  hav- 
ing a  population  of  more  than  two  thousand,  orga- 
nized and  existing  under  special  charters,  are  hereby 
authorized  and  empowered  if,  by  a  vote  of  two- 
thirds  of  the  city  council,  it  be  deemed  for  the  public 
interests  to  refund  the  indebtedness  of  any  such  city 
evidenced  by  the  bonds  thereof,  heretofore  issued,  and 
outstanding  at  the  time  of  the  passage  of  this  act  and 
to  issue  the  coupon  bonds  of  such  city  in  denomina- 
tions of  not  less  than  one  hundred  dollars  and  not 
more  than  one  thousand  dollars,  and  having  not  more 
than  twenty  years  to  run,  redeemable  in  lawful  money 
of  the  United  States  at  maturity  and  bearing  interest 
payable  semi-annually  at  a  rate  not  exceeding  six  per 
cent,  per  annum."  Section  2  provides  the  form  of 
such  bonds.  Section  3  provides  how  the  bonds  shall 
be  sold,  and  that  they  may  be  exchanged  for  "out- 
standing bonds,  par  for  par."  Section  7  provides  that 
nothing  in  the  act  shall  impair  or  interfere  with  the 
powers  conferred  by  chapter  58  of  the  Laws  of  the 
Seventeenth  General  Assembly,  as  amended  by  chap- 
ter 140  of  the  Laws  of  the  Eighteenth  General 
Assembly.  Chapter  140,  Acts  of  the  Eighteenth  Gen- 
eral Assembly,  made  chapter  58,  Acts  of  the  Seven- 
teenth General  Assembly,  applicable  to  cities  acting 
under  special  charters.  The  latter  chapter  provided 
for  refunding  the  bonded  debt  of  cities,  and  provided 
that  the  city  council  should  assess  and  levy  each  year 
on  the  taxable  property  of  the  city  a  sum  suflBcient  to 
pay  the  interest  on  such  bonds  and  a  certain  portion 
of  the  principal,  and  that  the  fund  arising  from 
such  levies  should  be  used  only  for  the  pur- 
pose of  paying  the  oonds  and  interest.  It 
was    under    that    law    that    the     bonds     of     the 
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city  of  Cedar  Rapids  were  refunded  which  it  is  now 
proposed  to  refund  by  this  twenty  thousand  dollar 
issue  of  bonds.  It  will  be  noticed  that  the  provisions  of 
the  Acts  of  the  Twenty-second  General  Assembly, 
heretofore  quoted,  do  not,  in  terms,  undertake  to  limit 
the  right  to  refund  to  bonds  which  have  never  been 
refunded.  No  case  is  cited  which  would  justify  us  in 
holding  that  a  statute  which  expressly  empowers  a 
city  to  fund  its  debt  or  bonds,  and  which  does  not 
undertake  to  limit  such  right  or  power,  applies  only 
to  bonds  which  have  not  already  once  been  refunded. 
We  discover  nothing  in  the  Acts  of  the  Twenty-second 
General  Assembly  which  warrants  such  a  construction. 
It  appears  that  the  city  council  never  complied  with 
the  Acts  of  the  Seventeenth  General  Assambly  in  levy- 
ing a  tax,  and  keeping  it  solely  for  the  purpose  of 
paying  the  principal  and  interest  on  the  bonds.  It 
had  a  general  sinking  fund,  which  has  b3en  exhausted 
except  a  few  thousand  dollars.  We  do  not  think  that 
because  the  city  council  violatsd  the  law  in  failing  to 
levy  and  collect  the  tax  provided  for  to  pay  the  inter- 
est and  principal  of  the  bonds  that  the  city  is  now  pre- 
cluded from  refunding  these  bonds.  We  conclude, 
therefore,  that  the  power  to  issue  refunding  bonds 
under  the  Acts  of  the  Twenty-second  General  Assem- 
bly is  not  limited  to  bonds  which  have  not  before  been 
refunded. 

II.  Were  the  bonds  void  as  creating  a  debt  in 
excess  of  the  constitutional  limit?  Without  now 
c|iscussing  the  question  of  the  power  of  the  council  to 
iisue  bonds  to  take  up  city  warrants,  but  assuming 
that  such  power  exists,  we  cannot  see  how  it  can  be 

said  that  either  issue  of  bonds  incii'eased  the 
2         debt  of  the  city.    The  council  passed  ordinances 

providing  for  the  issuance  and  sale  of  the  bonds. 
The  bonds  were  to  be  sold,  and  the  proceeds  paid  into  the 
city  treasury.    After  this  was  done,  the  treasurer  was 
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to  publish  a  notice  to  the  holders  of  the  bonds  to  be 
redeemed  to  present  the  same  for  payment.  Now,  if 
the  bonds  had  been  in  fact  issued  under  these  ordi- 
nances, they  would  have  been  clearly  void,  because, 
after  they  had  been  sold,  and  before  the  old  bonds 
had  been  called  in,  the  indebtedness  of  the  city  would 
have  been  increased  in  the  amount  of  the  new  bonds 
issued.  Boon  District  Township  v.  Cummins,  12  Sup. 
Ct.  Rep.  220.  But  these  bonds  in  controversy  were 
not  issued  under  said  ordinances.  The  provisions  of 
the  ordinances  as  to  selling  the  bonds,  putting  the 
cash  in  the  treasury,  and  thereafter  redeeming  the  old 
bonds,  could  not  be  carried  out  without  increasing  the 
city  debt  beyond  the  constitutional  limit,  and 
8  were,  therefore,  void.  Thereafter  the  city  coun- 
cil adopted  a  resolution  providing  for  the 
exchange  of  the  new  bonds  for  the  old  bonds,  and  of 
the  warrant  bonds  for  the  outstanding  warrants;  and 
to  effectuate  said  exchange  the  council  appointed  the 
First  National  Bank,  of  Norwich,  Conn.,  as  the  agent 
of  the  city,  and  placed  all  of  said  bonds,  duly  executed, 
in  the  hands  of  its  said  agent,  in  trust,  with  power  to 
deliver  new  bonds  when  the  old  bonds  had  been 
delivered  to  it  and  canceled,  and  to  deliver  warrant 
bonds  when  the  warrants  had  been  delivered  to  it. 
This  trust  was  duly  accepted  by  said  bank.  Under 
this  arrangement  the  new  bonds  created  no  obligation 
against  the  city  until  the  same  were  delivered  by  the 
trustee,  which  delivery  was  not  to  take  place  until  the 
old  bonds  or  warrants  were  received  by  it  and  can- 
celed. We  do  not  see  how  any  plan  of  exchange 
could  be  devised  which  would  better  protect  the  city, 
and  at  the  same  time  create  no  additional  debt. 

III.  It  is  said  that  the  resolution  is  of  no  effect 
because  the  same  was  not  signed  by  the  mayor.  The 
statute  provides  that  the  mayor  shall  sign  every  reso- 
lution passed  by  any  city  of  the  first  and  second 
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classes  before  such  resolution  shall  take  effect  or  be  in 
force.  Acts  Twentieth  General  Assembly,  chapter 
192,  section  1;  Acts  Twenty-second  General  Assembly, 
chapter  2,  section  1.  This  same  chapter  192,  Acts 
Twentieth  General  Assembly,  provides  that  if  the 
mayor  shall  refuse  to  sign  any  such  resolution  after  it 
has  passed  the  council,  he  shall  call  a  meeting  of  the 
council,  and  return  the  resolution  to  it,  with  his  rea- 
sons for  refusing  to  sign  the  resolution;  and  under 
such  circumstances  it  only  becomes  effective  if  passed 

by  the  council  over  his  veto  by  a  two-thirds 
4         vote.    This  requirement  of  the  law  that  the 

mayor  shall  sign  the  resolutions  of  the  council 
before  they  shall  take  effect  is  evidently  intended  to 
be  mandatory.  It  is  designed  as  a  check  upon  hasty 
or  unwise  action  of  the  council,  and  we  do  not  see  how 
the  fact  that  the  city  had  delivered  the  bonds  to  its 
trustee,  who  had  receipted  for  the  same,  can  be  held 
to  avoid  the  necessity  for  a  strict  compliance  with  this 
mandatory  provision  of  the  statute.  While,  therefore 
the  exchange  of  bonds  might  have  been  effected  in  the 
manner  proposed  under  such  a  resolution  properly 
passed,  and  signed  by  the  mayor,  and  such  an  exchange 
would  not  have  increased  the  indebtedness  of  the 
city,  but  simply  changed  its  form,  still  such  a  resolu- 
tion, not  signed  by  the  mayor,  was  without  effect,  and 
did  not  authorize  the  council  to  effect  such  exchange 
thereunder.  Inasmuch  as  the  sale  of  the  bonds  as 
provided  for  in  the  ordinance  would  increase  the  debt 
beyond  the  constitutional  limit,  such  provisions  were 
void,  and,  as  the  resolution  was  not  signed  as  required 
by  law,  no  exchange  of  the  bonds  could  be  made 
thereunder. 

IV.  Appellant  insists  that  the  city  had  no  power 
to  issue  its  bonds  to  pay  or  redeem  its  outstanding 
general  warrants.  In  view  of  what  we  have  already 
said,  that  the  city  had  no  power  to  act  under  the 
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unsigned  resolution,  we  might  pass  the  question  now 
presented,  because  its  determination  is  not  essential 
to  a  disposition  of  this  appeal.  As,  however,  the 
question  is  one  of  great  importance,  and  may  arise 

again  in  the  further  progress  of  this  action,  it  is 
5         proper  that  we  now  decide  it.    The  right  to 

issue  this  sixty-eight  thousand  dollars  in  bonds 
is  claimed  to  be  given  by  section  54  of  the  charter  of 
the  city.  That  section  provides:  "The  city  council 
is  hereby  authorized  to  borrow  money  for  any  object 
or  purpose  in  their  discretion,  and  to  pledge  the  faith 
of  the  city  for  the  payment  thereof,  provided  the 
question  of  borrowing  is  first  submitted  to  the  legal 
and  qualified  voters  of  the  city  and  notice  of  a  length 
of  time,  as  in  city  elections,  being  first  given,  stating 
the  manner  and  object  of  the  loan,  and  if  a  majority 
decide  in  favor  of  said  loan,  then  the  city  council  shall 
by  ordinance  establish  a  sinking  fund  to  provide  the 
means  to  pay  any  indebtedness  created  by  virtue  of 
the  authority  granted  in  this  section."  Acting  under 
this  section,  the  city  council  submitted  to  the  electors 
of  the  city  the  question  as  to  whether  the  city  should 
issue  twenty-year  bonds  in  the  sum  of  sixty-eight 
thousand  dollars,  to  bear  not  to  exceed  five  per  cent, 
interest,  payable  semi-annually,  for  the  purpose  of 
funding  its  floating  debt;  and  the  proposal  received 
the  indorsement  of  a  large  majority  of  the  electors  at 
the  polls.  It  is  proper  to  say  that  it  is  admitted  that 
the  sixty-eight  thousand  dollars  in  city  warrants  which 
are  proposed  to  be  taken  up  constitute  in  all  respects 
a  legal  indebtedness  against  the  city.  The  real  ques- 
tion is,  does  this  section  confer  on  the  city  the  right  to 
pay  its  current  debts,  which  are  evidenced  by  city 
warrants,  by  issuing  long-time  interest-bearing  bonds 
therefor?  The  section,  it  will  be  observed,  is,  in  its 
phraseology,  unlimited  as  to  the  purposes  for  which 
money  may  be  borrowed,  and  the  faith  of  the  city 
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pledged  in  payment  thereof.  The  council  is,  by  its 
terms,  vested  with  the  discretion  of  determining  the 
necessity  for  the  loan,  and  whether  or  not  the  purpose 
is  a  proper  one.  Nevertheless,  there  is  a  limit  to  the 
power  thus  granted,  and  the  language  is  to  be  con- 
strued as  giving  power  to  borrow  money  only  for 
legitimate  corporate  purposes.  Nor  is  the  power 
given  in  express  terms,  to  issue  bonds  for  the  money 
so  borrowed.  Municipal  corporations  possess,  and  can 
exercise,  only  the  following  powers:  Firsts  those 
granted  in  express  words;  second,  those  necessarily  or 
fairly  implied,  or  incident  to  the  powers  expressly 
granted;  thirds  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation, — not  simply  con- 
venient, but  indispensable.  Such  are  the  rules  laid 
down  by  Judge  Dillon  in  his  excellent  work  on 
Municipal  Corporations,  and  they  are  undoubtedly 
correct.  Dillon,  Mun.  Corp.,  section  89;  Merriam  v. 
Moody's  Executors,  25  Iowa,  163;  Keokuk  v.  Scroggs,  39 
Iowa,  447;  Hanger  v.  City  of  Des  Moines,  52  Iowa,  193 
(2  N.  W.  Rep.  1105);  Clark  v.  City  of  Des  Moines,  19 
Iowa,  199;  Brockman  v.  City  of  Creston,  79  Iowa,  587 
(44  N.  W.  Rep.  822);  Becker  v.  Keokuk  Water- Works, 
79  Iowa,  419  (44  N.  W.  Rep.  694).  As  we  have  seen, 
no  power  to  issue  bonds  has  been  expressly  granted 
by  said  section.  Is  such  power  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly 
granted?  The  section  implies  nothing  touching 
the  issuance  of  bonds.  The  provision  touching  the 
creation  of  a  sinking  fund  as  well  applies  to  an  ordi- 
nary loan  as  to  a  loan  to  be  evidenced  by  negotiable 
bonds.  Is  the  power  to  issue  bonds  indispensable  to 
effectuate  the  purposes  and  objects  of  the  corporation? 
Manifestly,  not  so.  This  same  city  charter  makes  pro- 
vision for  the  levying  and  collection  of  taxes  not 
exceeding  one  per  cent,  in  any  one  year  upon  all  prop- 
erty within  the  city,  subject  to  taxation.    It  appears 
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from  the  record  that,  if  the  city  had  availed  itself  of 
this  provision  of  its  charter,  it  could  have  paid  off  this 
sixty-eight  thousand  dollars  of  warrants  inside  of  two 
years.  The  legislature  had,  by  conferring  the  power 
of  taxation  on  the  city^  provided  the  means  by  which 
its  current  obligations  might  be  met.  Again,  we  do 
not  understand  that  the  power  to  borrow  money  vested 
in  a  municipal  corporation  authorizes  such  corporation 
to  issue  bonds  in  payment  therefor,  in  the  absence  of 
express  authority  to  that  effect.  We  know  that  some 
courts  have  so  held,  but  we  are  not  prepared  to  assent 
to  the  correctness  of  such  holdings.  As  is  said  in 
Merrill  v.  Monticello,  138  U.  S.  673  (11  Sup.  Ct.  Rep. 
441):  "It  does  not  follow  that,  because  the  town  of 
Monticello  had  the  right  to  contract  a  loan,  it  had, 
therefore,  the  right  to  issue  negotiable  bonds,  and  put 
them  on  the  'market  as  evidences  of  such  loan.  To 
borrow  money  and  to  give  a  bond  or  obligation 
therefor,  which  may  circulate  in  the  market  as  a 
negotiable  security,  freed  from  any  equities  that  may 
be  set  up  by  the  maker  of  it,  are,  in  their  nature  and  in 
legal  effect,  essentially  different  transactions.  *  *  * 
Nowhere  in  the  statute  is  there  any  express  power 
given  to  issue  negotiable  bonds  as  evidence  of  such  a 
loan.  Nor  can  such  power  be  implied  because  the 
existence  of  it  is  not  necessary  to  carry  out  any  of  the 
purposes  of  the  municipality.^'  So,  in  the  case  at  bar, 
no  express  power  is  given  to  issue  bonds,  and  none 
can  be  implied,  because  it  is  not  necessary  to  carry 
out  the  objects  and  purposes  of  the  municipality. 
Clark  V.  City  of  Des  Moines j  19  Iowa,  199;  Dively  v. 
City  of  Cedar  Falls,  21  Iowa,  569;  Williamson  v.  City 
of  Keokuk,  44  Iowa,  88.  It  is  a  familiar  rule  that  all 
doubts  as  to  the  existence  of  authority  of  a  municipal 
corporation  to  do  an  act  must  be  resolved  against  it. 
Brockman  v.  City  of  Creston,  79  Iowa,  587  (44  N.  W. 
Rep.  822);  Becker  v.  Keokuk   Water-Works,  79  Iowa, 
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419  (44  N.  W.  Rep.  694).  Some  language  used  in  the 
case  of  City  of  Sioux  City  v.  Weave,  59  Iowa,  98  (12  N. 
W.  Rep.  786),  may  seem  to  conflict  with  the  views 
herein  expressed,  but  the  facts  in  that  case  are  differ- 
ent; nor  do  we  think  the  court  intended  to  adopt  the 
broad  rule  that,  if  a  municipal  corporation  had  the 
power  to  borrow  money,  it  would  necessarily  follow 
that  it  had  the  power  to  issue  its  negotiable  bonds 
therefor,  in  the  absence  of  express  authority  so  to 
do.  The  policy  of  the  law  requires  that,  whenever 
it  is  practicable  or  possible,  the  current  expenses  of 
such  corporations  shall  be  paid  by  the  levy  of  taxes; 
and,  while  the  section  of  the  charter  under  considera- 
tion vests  in  the  city  power  to  borrow  money  for 
proper  city  purposes,  it  would,  we  think,  be  a  forced 
construction  to  say  that  it  was  ever  intended  thereby 
to  empower  the  city  to  postpone  the  payment  of  its 
ordinary  current  expenses,  evidenced  by  its  warrants, 
for  a  period  of  twenty  years,  and  to  issue  bonds  there- 
for. We  do  not  doubt  the  right  of  the  city,  under  the 
power  conferred  by  this  section,  to,  in  cases  of 
emergency,  borrow  money  to  discharge  even  its  cur- 
rent expenses,  but  we  do  not  think  it  does,  or  was 
intended  to,  authorize  it  to  go  to  the  extent  of  post- 
poning the  payment  of  its  current  expenses  for  a  long 
period  of  time  and  to  issue  its  bonds  therefor.  If  this 
may  be  done,  there  is  nothing  in  the  way  of  the  city's 
borrowing  money  and  issuing  long-time  bonds  in  pay- 
ment of  all  its  usual  general  expenses;  and  such  a 
course  might  be  followed  year  after  year,  without  let 
or  hindrance,  save  when  the  constitutional  limit  of 
debt  would  be  exceeded.  The  views  we  have  expressed 
find  support  in  the  fact  that  wherever  it  has  been 
deemed  necessary  that  such  corporations  should  have 
the  power  to  issue  bonds,  express  statute  authority  to 
that  effect  has  been  given  by  the  legislature.  Even  if 
such  power  exists  in  this  Cj^se,  it  must  be  because 
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it  is  necessary  to  effectuate  the  objects  and  purposes  of 
the  municipality;  and  we  have  attempted  to  show  that 
no  such  necessity  existed,  as  the  city  possessed  ample 
power,  under  other  sections  of  its  charter,  to  levy 
taxes,  and  pay  the  warrants  in  controversy.  In  any 
view  of  the  case,  it  seems  to  us  that  the  city  had  no 
power  or  authority  to  issue  these  bonds  for  the  purpose 
of  taking  up  this  sixty-eight  thousand  dollars  in  city 
warrants.  Its  power  is  not  to  be  determined  from  the 
fact  that  it  might  be  convenient  so  to  do,  but  it  is  a 
question  of  necessity  in  the  proper  exercise  of  other 
powers  expressly  granted.  No  such  necessity  existed. 
In  passing,  it  may  properly  be  said  that  the  general 
current  expenses  of  such  municipalities  should  be  paid 
out  of  taxes  levied  for  that  purpose,  and  it  is  not  the 
policy  of  the  law  to  permit  along  time  bonded  debt  to 
be  created  therefor,  which  shall  be  a  burden  upon 
posterity.  The  same  policy  may  not  apply  to  those 
extensive  and  permanent  improvements  which  will 
benefit  those  who  may  live  after  the  present  genera- 
tion shall  have  passed  away.  We  have  fully  considered 
all  questions  which  are  material  to  this  controversy, 
in  view  of  the  conclusions  we  have  reached.  For 
the  reasons  heretofore  given,  the  district  court  erred  in 
refusing  an  injunction,  and  in  dismissing  the  plaintiff's 
bill  at  his  costs. — Reversed. 
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In  the  Mattbe  of  the  Estate  op  Englebeet  Pioken- 
BEOOK,  R.  F.  JoEDAN,  Appellant. 

AdTaoeements.  Testator  signed  notes  as  surety  for  his  son,  with  the 
understanding  that,  if  compelled  to  pay  same,  the  amount  should 
be  deducted  from  the  son's  share  of  the  estate.  Some  of  the 
notes  were  paid  by  testator,  who  kept  them  as  memoranda,  and 
others  were  paid  by  his  administrator.  Held,  that  the  sums  so 
paid  were  advancements. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  May  11,  1897. 

W.  A-.  PicKENBROCK,  administrator,  filed  his  appli- 
cation, showing  as  follows:  That  deceased  left  as  his 
only  heirs  Amelia  Pickenbrock,  his  widow,  Emma 
Reynold,  Gus  W.  Pickenbrock,  Nettie  McCauley,  and 
W.  A.  Pickenbrock;  that  the  estate  is  nearly  ready  to 
close;  that  the  administrator  has  sold  certain  real 
estate,  and  that,  when  all  the  money  is  paid  thereon, 
there  will  be  three  thousand  five  hundred  dollars  to 
distribute,  and  that  the  share  of  each  child  will  be 
about  six  hundred  dollars;  that  deceased  had 
advanced  to  and  on  behalf  of,  Gus  W.  Pickenbrock 
sums  of  money  largely  in  excess  of  his  share  in  the 
estate,  which  sums  were  so  advanced,  deceased  intend- 
ing them  as  advances;  and  that  the  same  should  be 
deducted  and  set  off  from  and  against  the  share  of  Gus 
W.  Pickenbrock  in  his  estate.  Petitioner  asks  an 
order  directing  him  to  distribute  the  funds  to  the 
widow  and  children  other  than  said  Gus,  and  a  finding 
that  said  Gus  W.  Pickenbrock  has  no  interest  in  the 
assets  in  the  hands  of  the  administrator.  Appellant, 
Jordan,  filed   his   answer,  denying  that   said    Gus 
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W.  Pickenbrock  has  no  interest  in  the  estate,  or  in  the 
funds  in  the  hands  of  the  administrator.  He  alleges, 
that  he  is  the  owner  and  holder  of  a  judgment  for 
four  hundred  dollars  against  Gus  W.  Pickenbrock; 
that  after  the  death  of  Englebert  Pickenbrock,  appel- 
lant procured  an  attachment  against  the  interest  of  said 
Gus  W.  Pickenbrock,  in  certain  lands  described;  that 
on  the  fourteenth  day  of  November,  1893,  a  judgment 
and  order  for  special  execution  were  granted  to  appel- 
lant; that  said  real  estate  was  sold  by  order  of  the 
court,  by  the  administrator  "without  in  any  wise 
affecting  the  rights  or  the  interest  of  the  appellant  in 
the  judgment  aforesaid."  Appellant  asks  that  his 
judgment  be  declared  a  special  lien  upon  the  funds  in 
the  hands  of  the  administrator  that  would  be  going  to 
said  Gus  W.  Pickenbrock,  and  that  the  court  order 
the  same  to  be  paid  upon  said  judgment.  The  court 
found  that  advancements  had  been  made  to  Gus  W. 
Pickenbrock,  in  an  amount  equal  to,  or  exceeding  that 
shown  due  to  him,  in  the  hands  of  the  administrator, 
and  ordered  the  administrator  to  distribute  the  funds 
in  bis  hands  without  requiring  him  to  pay  the  judg- 
ment of  the  appellant;  and  from  this  order  R,  F. 
Jordan  appeals. — Affirmed. 

Jordan  &  Brochett  for  appellant. 

Cummins  S  Wright  for  appellee. 

GrvEN,  J. — I.  The  facts  are,  in  substance,  as  fol- 
lows: Englebert  Pickenbrock  and  his  sons,  W.  A.  and 
Gus  W.  Pickenbrock,  executed  their  promissory  note 
to  the  Polk  County  Savings  Bank  for  a  lolinof  four 
hundred  and  fifty  dollars,  Gus  W.  receiving  the  money 
so  borrowed.  Gus  W.  Pickenbrock  kept  the  interest 
paid  for  one  year,  and  paid  fifty  dollars  on  the  princi- 
pal.   The  note  was  renewed  at  ninety  days  after  date 
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by  Englebert  and  W.  A.  Pickenbrock.  Gus  W.  Pick- 
enbrock,  being  absent,  did  not  sign  the  renewal.  It 
was  afterwards  renewed  from  time  to  time,  but  whether 
Gus  W.  joined  in  the  renewals  does  not  appear.  The 
administrator  paid  four  hundred  and  forty-eight  dol- 
lar and  two  cents  in  satisfaction  of  the  note  as  an 
approved  claim  against  the  estate.  Englebert  Picken- 
brock also  went  on  a  note  with  Gus  to  the  Valley 
Bank  for  a  loan  of  two  hundred  dollars,  Gus  receiving^ 
the  money.  This  note  Englebert  Pickenbrock  paid 
prior  to  his  death.  Also  upon  a  note  for  two  hundred 
dollars  to  the  Savings  Bank  of  Iowa,  and  on  another 
note  for  two  hundred  dollars  to  tae  People's  Bank, 
Gus  receiving  the  money  in  each  instance.  The 
administrator  paid  two  hundred  and  twenty-three  dol- 
lars and  forty-seven  cents  in  satisfaction  of  the  note 
to  the  Savings  Bank.  The  note  to  the  People's  Bank 
was  secured  by  collaterals  given  by  Englebert  Pick- 
enbrock, out  of  waich  the  People's  Bank  realized 
payment  of  the  note.  The  testimony  shows  that 
each  of  these  transactions  was  for  the  benefit 
of  Gus  W.  Pickenbrock,  and  that  Englebert  Pick- 
enbrock signed  the  notes  as  security  only.  Gus 
testifies:  "Father  went  my  security  for  the  note 
[referring  to  the  $450  note],  and  he  says  I  should  pay 
the  note  if  I  could,  and  if  I  didn't  pay  it,  and  he  had 
to  take  the  note  up,  it  should  be  taken  out  of  my  share 
of  the  estate."  In  speaking  of  all  the  notes,  he  further 
states:  "When  these  notes  were  signed,  he  said  that 
if  I  didn't  pay  the  money  back,  and  he  had  to  take  the 
notes  up,  it  was  to  be  taken  from  my  share  of  the 
estate."  On  cross-examination  he  says,  with  respect 
to  the  four  hundred  and  fifty  dollar  note,  "The  under- 
standing was  that  the  debt  was  mine,  and  that  I  would 
have  to  pay  it."  In  answer  to  the  question,  "Did  he 
loan  it  to  you,  then?"  he  answered:  "Yes,  sir.  I 
expected  to  pay  it  back;  and  he  says,  *If  you  don't  pay 
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this, — if  I  have  to  pay  this, — it  will  be  taken  out  of 
your  part  of  the  estate/  I  agreed  to  pay  the  note  if  I 
could.  The  agreement  was  that  I  was  to  pay  off  this 
not3  at  the  bank  if  I  could.  ♦  ♦  ♦  The  under- 
standing was  that  he  was  surety  for  me."  The  only 
other  evidence  bearing  upon  the  question  of  advance- 
ment is  that  of  W.  A.  Pickenbrock,  that  his  father  said 
that  all  the  money  that  was  advanced  to  any  of  the 
children  should  be  taken  out  of  their  shares.  Also 
the  testimony  of  Mr.  Carroll  Wright  that  deceased  ha'^ 
said  to  him  that  he  had  advanced  to  Gus  very  much 
more  money  than  was  his  proper  share  of  the  estate, 
and  that  this  money  that  he  had  paid,  or  was  liable 
for,  he  wanted  taken  out  of  Gus'  share;  that  it  was  an 
advance.  The  testimony  of  W.  A.  Pickenbrock  and 
Mr.  Wright  is  objected  to  upon  the  ground  that  the 
declarations  testified  to  were  not  made  in  the  presence 
and  hearing  of  Gus  Pickenbrock.  Whether  or  not  the 
objection  is  well  taken,  we  need  not  determine,  as  the 
uncontradicted  evidence  of  Gus  Pickenbrock  shows 
beyond  doubt  that  at  the  time  the  notes  were  given 
it  was  the  intention  of  the  deceased,  agreed  to  by  Gus 
Pickenbrock,  that  whatever  deceased,  or  his  estate, 
should  have  to  pay  on  said  notes,  would  stand  as  an 
advancement  to  Gus;  hence  the  result  must  be  the 
same  whether  or  not  that  evidence  is  admitted. 

II.  We  now  inquire  whether  the  transactions 
shown  in  the  evidence  constitute  an  advancement  to 
G.  W.  Pickenbrock  to  the  extent  of  the  money  paid 
for  him  by  the  deceased  before  his  death,  or  by  the 
administrator  since.  "An  advancement  is  a  gift,  by 
anticipation,  from  a  parent  to  the  child,  of  the  whole 
or  a  part  of  what  is  supposed  such  child  would  inherit 
on  the  death  of  the  parent."  McMahill  v.  McMahill^ 
69  Iowa,  118  (28  N.  W.  Rep.  471).  "It  is  nothing  more 
or  less  than  an  irrevocable  gift  made  by  the  parent  to 
the  child  in  anticipation  of  such  child's  future  share  of 
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the  estate."  In  re  Estate  of  Lyon,  70  Iowa,  381  (30  N. 
W.  Rep.  644).  See,  also,  High's  Appeal,  21  Pa.  St. 
287.  In  2  Woerner,  Adm'n,  1214,  it  is  said  that 
advancements  are  gifts  in  prcesenti.  "The  gift,  in 
order  to  constitute  an  advancement,  must  be  irrevoca- 
ble, divesting  entirely  all  of  the  ancestor  s  interest, 
and  forming  no  part  of  the  property  to  be  adminis- 
tered." In  Grey's  Heiy^s  v.  Grey's  Administrators,  22 
Ala.  236,  advancement  is  said  "to  be  a  provision  made 
by  the  parent  for  his  child,  of  money  or  property,  the 
entire  interest  in  which  passes  out  of  the  former  in 
his  lifetime;  though  it  is  not  requisite,  in  all  cases, 
that  it  should  take  effect  in  possession  before  the 
death  of  the  parent."  "Whether  a  gift  or  conveyance 
is  to  be  regarded  as  an  advancement  or  not,  is,  of 
course,  determined  by  the  intention  of  the  donor  at 
the  time  the  gift  is  made."  2  Woerner,  Adm'n, 
1217.  By  executing  these  notes  the  deceased 
made  himself  and  his  estate  liable  thereon  as  surety, 
and  there  can  be  no  doubt,  under  the  evidence,  but 
that  it  was  his  intention  that  whatever  he  or  his 
estate  might  have  to  pay  on  account  of  that  liability 
should  stand  as  an  advancement  to  his  son  Gus,  and  it 
is  equally  clear  that  Gus  agreed  that  he  should  be  so 
charged.  The  situation  is  not  different  from  what  it 
would  have  been  had  the  father  given  his  son  these 
amounts  of  money  under  an  agreement  that  what- 
ever thereof  the  son  failed  to  pay  should  be  charged 
as  an  advancement  against  his  share  in  the  estate.  In 
re  Bhckley  v.  Blockley,  29  Ch.  Div.  250,  a  gift  by  a  father 
to  a  son  to  enable  the  son  to  pay  a  debt  was  held, 
on  the  death  of  the  father  intestate,  to  be  an 
advancement  under  the  statute  of  distributions.  The 
fact  was  that,  the  son  being  in  debt,  his  father  gave 
him  a  check,  to  enable  him  to  pay  the  debt.  The 
court  says:  "I  think  that  the  sum  of  money  given  by 
a  father  to  his  son  to  pay  his  debts  is  or  may  be  an 
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advancement  as  much  as  a  sum  of  money  given  him 
for  other  purposes."  Quoting  from  Boyd  v.  Boyd,  L. 
R.  4  Eq.  305,  Wood,  V.  C,  it  is  said :  "Wherever  a  sum 
is  paid  for  a  particular  purpose,  which  is  thought  good 
and  right  by  the  father,  and  which  the  son  himself 
desires,  if  it  be  money  which  is  drawn  out  in  consid- 
erable amount,  and  not  a  small  sum,  it  must  be  treated 
as  an  advance.  The  payment  of  the  money  is  the 
important  thing.  The  court  does  not  look  to  the 
application.  As  to  the  debts,  suppose  the  young  man 
had  represented  to  his  father  that  it  was  extremely 
important  they  should  be  paid,  in  order  that  he  might 
keep  his  position  in  the  army,  and  the  father  had  paid 
those  sums  in  order  to  assist  him,  it  would  have  been 
clearly  an  advance."  Johnson  v.  Hoj/Ie,  3  Head,  57, 
was  an  action  by  the  creditor  of  an  heir  to  subject  his 
share  in  the  estate  to  the  payment  of  the  debt,  to 
which  defense  was  made  on  account  of  advancements. 
The  proof  shows  that:  "The  intestate,  then  being 
indorser  for  his  son,  Daniel  H.,  in  the  Branch  Bank  of 
Tennessee,  at  Athens,  on  a  note  previously  discounted, 
which,  with  interest,  then  amounted  to  eight  hun- 
dred and  eighteen  dollars  and  thirty-two  cents,  took 
up  s&id  note,  and  gave  his  note  and  indorsers  for 
the  same;  and  after  several  renewals  and  payments  in 
his  lifetime  the  same  was  paid  off  by  his  administra- 
tor in  February,  1858,  out  of  the  assets  of  the  estate.  It 
is  stated  in  the  answer  that  this  was  regarded  by  John 
Hoyle  as  an  advancement  to  his  son,  and  it  is  insisted 
that  it  shall  be  so  considered.  But  on  this  point  there 
is  no  proof.  Yet  it  is  certain  that  he  paid  that  amount 
to  or  for  his  said  son,  and  took  from  him  no  obligation 
of  any  kind  for  it.  Nor  does  it  appear  that  he  ever 
claimed  or  demanded  it  from  him  as  a  debt.  Then, 
whether  it  shall  be  considered  an  advancement  or  a 
debt  is  left  to  the  legal  presumption  of  such  a  case. 
We  held  at  Nashville,  last  term,  in  the  case  of  Vaden 
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V,  ffance,  1  Head,  300,  that  where  a  father  advances 
money  to  a  son,  or  pays  debts  for  him,  the  law  pre- 
sumes it  is  an  advancement,  unless  it  is  shown  by  proof 
or  circuuLstances  that  it  was  intended  to  be  held  as  a 
debt  against  the  son.  Such  we  consider  to  be  the 
law,  and  consequently  must  regard  this  as  an  advance- 
ment." See,  also,  Steele  v.  Frierson,  85  Tenn.  431  (3  S. 
W.  Rep.  649);  Graves  v.  Spedden,  46  Md.  527.  It  will 
be  observed  that  those  cases  rest  upon  the  presump- 
tion of  law  that  the  payments  were  to  be  advance- 
ments, while  in  this  case  there  was  an  express  agree- 
ment between  the  father  and  son  to  that  effect.  We 
think,  in  the  light  of  these  definitions  and  decisions, 
that  the  amounts  paid  by  the  father  daring  his  life- 
time were  clearly  advancements.  A  gift,  although 
it  must  be  made  in  the  donor's  lif^ime,  may  take 
effect  at  the  donor's  death,  or  on  a  contingency  within 
a  time,  or  on  a  contingency  which  has  happened,  and 
still  constitute  an  advancement,  2  Woemer,  Adm'n, 
1218;  Hook  v.  Hook,  13  B.  Mon.  (Ky.)  526.  Appellant's 
counsel  say,  in  argument,  that  deceased  never  returned 
the  note  that  he  paid  to  Gus,  and  never  notified  Gus 
what  he  finally  intended  to  do.  When  the  parent 
takes  a  note  or  other  security  for  repayment,  it  is 
prima  facie  a  debt,  and  not  an  advancement;  "but  if 
he  takes  the  notes  merely  as  a  memoranda  of  accounts, 
and  not  as  evidence  of  debts,  his  intention  must  pre- 
vail, and  the  amounts  be  charged  as  advancements." 
2  Woemer,  Adm'n,  1219.  We  think  it  cannot  be  said, 
mider  the  evidence,  that  Englebert  Pickenbrock 
assumed  this  liability  for  Gus,  or  that  he  paid  the 
amount  that  he  did  as  a  gratuity,  not  to  be  accounted 
for,  nor  that,  in  view  of  the  agreement,  the  relation 
of  debtor  and  creditor  existed.  We  fail  to  discern 
why  any  different  rule  should  be  applied  to  the  pay- 
ments made  by  the  administrator,  from  those  made  by 
the  deceased.    They  were  all  made  in  pursuance  of 
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the  agreement  and  of  the  expressed  intention  of  Mr. 
Pickenbrock,  Sr.,  that  the  amounts  thereof  should 
constitute  an  advancement  to  Gus.  As  the  amount 
advanced  is  in  excess  of  the  portion  coming  to  Gus,  we 
need  not  consider  the  other  question  discussed  in  the 
case.    The  judgment  of  the  district  court  is  affirmed. 


Isaac  A.  Downey  v.  W.  H.  Bioos,  Appellant. 

Forfeitare:  land  sals.  A  purchaser  of  land,  who  has  paid  part  of 
the  price,  and  fails  to  carry  out  his  contract,  through  no  fault  of 
the  seller,  cannot  recover  the  money  paid,  though  the  contract 
does  not  provide  for  a  foirfeiture. 

Appeal  from  Jefferson  District  CouH. — Hon.   T.   M. 
Fee,  Judge. 

Tuesday,  May  11,  1897. 

ACTION  at  law  to  recover  back  money  paid  on  a 
contract  for  the  purchase  of  real  estate.  The  trial 
court  sustained  a  demurrer  to  defendant's  answer,  and 
a  motion  to  strike  his  amended  answer  from  the  files. 
Defendant  appeals. — Reversed. 

Leggett  &  McKemey  for  appellant. 

Wilson  &  Hinkle  for  appellee. 

Deemee,  J. — According  to  the  allegations  of  the 
petition,  defendant  on  the  fourteenth  day  of  Novem- 
ber, 1891,  sold  to  the  plaintiff  certain  real  estate  for 
the  agreed  price  of  three  thousand  dollars,  and  on  the 
same  day  executed  a  bond  to  convey,  which  recited 
that  plaintiff  had  paid  one  hundred  dollars  down,  and 
had  executed  his  promissory  note  for  the  sum  of 
two  thousand  nine  hundred  dollars,  payable  on 
the     third     day     of     January,   1892.      This    bond 
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contains  this  concluding  sentence:  "Now,  if 
the  said  Isaac  Downey  shall  well  and  truly  pay 
the  full  amount  of  said  note,  without  any  interest, 
then  the  said  W.  H.  Biggs  agrees  to  convey  unto  the 
said  Isaac  Downey,  his  heirs  or  assigns,  by  a  good  and 
sufficient  deed,  the  above  described  premises;  but, 
should  said  note  not  be  paid  by  the  time  it  becomes 
due  and  payable,  then  this  obligation  is  to  be  null  and 
void;  otherwise  in  full  force  and  virtue  inlaw."  At 
the  time  the  note  matured,  plaintiff  was  sickand 
unable  to  pay  the  note;  and  defendant  agreed  to 
extend  the  time  of  the  payment  of  the  note  until 
such  reasonable  time  as  plaintiff  could  go  to  Fairfield, 
make   out   the    papers,  and    pay    the    money.    On 

the day  of  February,  1892,  plaintiff  notified 

defendant  that  he  was  ready  to  pay  said  note 
and  receive  his  deed.  Defendant  at  that  time 
refused  to  stand  by  the  contract  and  complete  the 
sale,  and  informed  plaintiff  that  he  would  not  let  him 
have  the  land;  that  he  could  have  his  note,  but 
not  the  money, — and  has  ever  since  refused  to 
receive  his  money  and  deliver  the  deed.  Afterwards 
defendant,  without  any  request  from  plaintiff, 
returned  his  note,  through  the  mail,  but  refused,  and 
still  refuses,  to  return  the  one  hundred  dollars. 
.  Defendant  answered,  admitting  the  execution  of  the 
bond,  the  payment  of  the  one  hundred  dollars,  and 
the  delivery  of  the  note;  that  plaintiff  was  sick  at  the 
time  the  note  matured,  and  that  he  agreed  to  give 
him  further  time,  but  avers  that  this  extension  was 
only  until  a  particular  Saturday,  and  that  plaintiff 
failed  to  make  the  payment  on  this  particular  day,  or 
at  any  other  since  that  time;  that  on  the  twenty-fifth 
day  of  January,  1892,  plaintiff  informed  the  defend- 
ant that  he  was  unable  to  carry  out  his  contract,  and 
asked  defendant  to  give  him  back  his  note  and  repay 
the  one  hundred    dollars;   that  soon  thereafter  he 


90  DowKEY  V.  RiGGS.  [102  Iowa 

returned  the  note,  through  the  mail,  but  that  he 
refused  to  return  the  money,  for  the  reason  that  he 
believes  plaintiff  has  abandoned  his  contract.  He 
further  averred  that  plaintiff  has  never  tendered  the 
balance  of  the  purchase  price,  and  says  that  plaintiff 
has  at  no  time  been  ready  or  able  to  pay  the  same. 
All  other  allegations  of  the  petition  are  denied.  The 
demurrer  was  to  this  answer,  and  the  principal 
ground  of  it  was,  that  the  answer  showed  on  its  face, 
that  defendant  h3,d  no  right  to  retain  the  one  hun- 
dred dollars,  for  the  reason  that  there  was  no  provision 
in  the  contract  for  a  forfeiture  of  the  money  paid,  in  the 
event  either  party  failed  to  comply  therewith.  After 
the  ruling  on  the  demurrer,  defendant  amended  his 
answer,  denying  that  there  was  any  agreement  for 
rescission,  and  further  pleading  that  when  plaintiff 
informed  the  defendant  that  he  was  unable  to  carry 
out  the  contract,  and  asked  of  the  defendant  the  return 
of  the  note  and  of  the  money  paid,  he  (defendant) 
refused  to  rescind  on  the  terms  proposed;  that  defend- 
ant then  proposed  a  rescission  of  the  contract  and  a 
return  of  the  note,  upon  condition  that  he  (defendant) 
retain  the  money  paid;  that  plaintiff'  at  that  time 
declined  to  accept  the  proposition,  and  no  agree- 
ment was  reached,  but  that  afterwards,  believing 
that  plaintiff  would  accept  the  proposition,  he 
(defendant)  returned  the  note  by  mail,  and  kept  the 
money;  and  that  plaintiff  accepted,  and  still  retains 
the  note.  Defendant  therefore  says  that  plaintiff  is 
estopped  from  denying  that  he  accepted  the  proposi- 
tion, and  is  barred  of  his  claim  to  the  money.  The 
motion  was  to  strike  this  amendment  for  the  reason 
that  it  presented  no  new  issue. 

The  question  raised  by  this  appeal  is  whether  a 
purchaser  who  has  paid  a  part  of  the  purchase  price, 
and  fails  or  refuses  to  carry  out  his  contract,  can 
recover  what  he  has  paid,  when  the  contract  itself 
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does  not  provide  for  a  forfeiture.  It  will  be  noticed 
that  the  answer  denies  the  statement  in  the  petition 
that  defendant  refused  to  carry  out  his  contract,  and 
specifically  denies  that  defendant  rescinded  the  con- 
tract. It  states,  in  express  terms,  that  defendant  at 
no  time  consented  to  a  rescission,  except  upon  condi- 
tion that  he  should  retain  the  one  hundred  dollars. 
We  have  no  occasion,  therefore,  to  determine  what 
the  rights  of  the  parties  would  be,  had  there  been  a 
rescission  by  the  defendant  because  of  plaintiff's  fail- 
ure to  perform.  On  what  theory  is  plaintiff  entitled 
to  recover?  Where  is  the  promise,  either  express  or 
implied,  to  return  the  money  paid?  Plaintiff  is  at 
fault  in  not  performing  his  contract.  Can  he,  by  tak- 
ing advantage  of  his  own  wrong,  recover  back  the 
payment  he  has  made?  These  questions  have  been 
fully  answered  by  the  authorities.  Mr.  Sutherland,  in  . 
his  work  on  Damages  (volume  2,  section  585),  says: 
"If  a  vendee  who  has  partly  performed  makes  default, 
in  consequence  of  which  the  sale  fails  of  consumma- 
tion, he  is  seldom  entitled  to  relief  or  compensation 
for  his  part  performance.  He  cannot  recover  a  deposit,  ; 
or  the  money  paid.  If  the  vendor  has  in  his  hands  a 
sum  paid  him  on  the  contract  of  purchase  largely  in  ' 
excess  of  the  damages  sustained  by  him  in  conse- 
quence of  the  loss  of  the  bargain,  he  may  retain  it, 
because  while  the  contract  subsists  the  party  in 
default  cannot  recover  it  or  any  equivalent  of 
it  in  damages,  the  vendor  not  being  in  default." 
Prof.  Keener,  in  his  learned  treatise  on  Quasi 
Contracts,  at  page  23,  says:  "Either  party  being 
at  liberty  to  perform  the  contract,  and  it  not  being  the 
policy  of  the  statute  to  discourage  the  performance  of 
such  contracts,  it  is  generally  held  that  there  can  be 
no  recovery  against  a  defendant  not  in  default,  for 
benefits  received.  Thus,  it  is  held  that  money  paid  in 
performance  in  whole  or  in  part  of  an  oral  contract 
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for  the  purchase  of  land,  cannot  be  recovered  if  the 
vendor  is  willing  to  convey  the  property  on  the  per- 
formance of  the  conditions  by  the  plaintiff."  This 
statement  is  made  in  connection  with  the  subject  of 
the  statute  of  frauds,  but  the  principle  is  none  the  less 
applicable  to  the  case  at  bar.  2  Warvelle,  Vend.,  p. 
949,  section  8,  has  this  as  a  statement  of  the  law: 
"Usually  the  law  will  not  permit  a  party  to  maintain 
an  action  on  his  own  breach  of  his  own  contract;  and 
where  a  vendee,  who  has  paid  money  upon  a  contract 
of  purchase,  refuses  to  proceed,  he  cannot,  save  under 
very  exceptional  circumstances,  sustain  an  action  to 
recover  back  the  amount  of  the  payments  so  made." 
These  statements  from  the  text  writers  are  fully  sus- 
tained by  the  authorities.  See  Kef  chum  v.  Evertsou, 
13  Johns.  359;  Havens  v.  Patterson,  43  N.  Y.  218;  Page 
V.  McDonnell,  55  N.  T.  299;  Lawrence  v.  Miller,  86  N. 
T.  l^l;  McManus  v.  Blackmarr  (Minn.)  50  N.  W.  Rep. 
230;  Davis  v.  Hall,  52  Md.  673;  Gh-een  v.  Green,  9  Cow. 
46;  Roach  v.  Waid,  2  T.  B.  Mon.  142;  Frost  v.  Frost, 
11  Me.  235.  In  the  case  of  Nason  v.  Woodward,  16 
Iowa,  216,  we  approved  an  instruction  to  the  effect  that 
if  there  was  an  entire  rescission  of  a  contract  between 
vendor  and  vendee  by  mutual  assent,  and  no  further 
agreement  or  understanding,  the  vendor  would  be  liable 
for  failure  to  return  payments  made,  but  that  if  the  only 
agreement  or  understanding  was  that  the  vendor 
should  surrender  the  notes  given  him  by  the  vendee, 
and  the  vendee  was  to  give  up  his  bond  for  a  convey- 
ance, the  law  would,  on  this  state  of  facts,  impose  no 
obligation  to  return  to  the  vendee  what  he  had 
previously  paid.  We  may  well  assume,  without 
deciding,  that  if  the  contract  between  these  parties 
had  been  rescinded  by  mutual  assent,  or  if  the  defend- 
ant had  rescinded  because  of  the  failure  of  the  plain- 
tiff to  perform,  plaintiff  might  recover.  See  2  Suther- 
land, Dam.,  p.  232;  Burge  v.  Railroad  Co.,  82  Iowa,  105; 
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Anderson  v.  Haskell,  45  Iowa,  45.  But  the  defendant 
in  his  amended  answer  specially  denied  that  the  con- 
tract was  rescinded,  and  pleaded  facts  which,  if  proven, 
would  justify  a  jury  in  finding  that  plaintiff  had  agreed 
that  defendant  should  retain  the  money  paid,  or  that 
he  was  estopped  from  denying  that  such  an  agreement 
had  been  made.  The  instances  in  which  a  vendee 
who  is  in  default  may  recover  payments  made  have 
thus  been  stated  by  Welles,  J.,  in  Battle  v.  Bank,  6 
Barb.  414:  "The  cases  in  which  a  vendee  is  allowed  to 
recover  back  money  paid  on  a  contract  for  the  pur- 
chase of  real  estate,  where  the  contract  has  been 
rescinded,  are:  First,  where  the  rescission  is  volun- 
tary, and  by  the  mutual  assent  of  both  parties,  and 
without  default  or  vnrong  of  either;  second,  where  the 
vendor  is  incapable  or  unwilling  to  perform  the  con- 
tract on  his  part;  or,  third,  where  the  vendor  has  been 
guilty  of  fraud  in  making  the  contract. 
In  either  of  these  cases  it  would  be  against 
equity  and  conscience  for  the  vendor  to  retain  the 
money,  and  the  law  implies  a  promise  on  his  part  to 
refund  it.  But  in  a  case  where  the  vendor  has  in  all 
respects  performed  his  part,  and  the  rescission  is 
entirely  in  consequence  of  the  unexcused  default  of 
the  vendee  in  making  further  payment,  to  allow  him 
to  recover  back  the  money  paid  would,  in  my  opinion, 
be  little  short  of  offering  a  bounty  for  the  violation  of 
contracts."  Again,  McAllister,  J.,  in  the  case  of  Bas- 
tonv.  Clifford,  68  111.  67,  speaking  for  the  court,  said: 
*'The  cases  wherein  the  vendee  may  maintain  an 
action  to  recover  back  money  paid  by  him  under  a 
contract  for  the  purchase  of  real  estate,  where  the 
contract  has  been  rescinded,  are:  First,  where  the 
rescission  is  voluntary,  and  with  mutual  consent  of 
the  parties,  and  without  default  of  either  side;  second, 
where  the  vendor  cannot  or  will  not  perform  the  con- 
tract on  his  part;  third,  where  the  vendor  has  been 
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guilty  of  fraud  in  making  the  contract;  fourth,  where, 
by  the  terms  of  the  contract,  it  is  left  in  the  pur- 
chasers' power  to  rescind  it  by  any  act  on  his  part, 
and  he  does  it;  fifth,  where  neither  party  is  ready  to 
complete  the  contract  at  the  stipulated  time,  but  each 
is  in  default."  The  answer  filed  in  this  case,  with  its 
amendment,  negatives  any  state  of  facts  which  would 
give  plaintiff  the  right  to  recover  under  any  of  these 
rules,  and  the  court  was  in  error  in  sustaining  the 
motion  to  strike. — Reversed. 


J.  K.  P.  Thompson,  Appellant,  v.  The  Independent 

School  District  of  Allison  in  the  County 

of  Lyon,  et  al. 

Manielpal  Debt:  oonstitdtional  law:  Presumptions,  A  judg- 
1  ment  against  a  school  district,  on  orders  issued  in  payment  of 
other  valid  orders,  though  rendered  at  a  time  wlien  the  outstand- 
ing obligations  of  the  district  are  in  excess  of  the  constitutional 
limit,  does  not  create  an  indebtedness,  within  the  inhibition  of  the 
constitution.  It  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  debt  wai  within  the  maximum  limit  when 
the  orders  were  issued. 

Fraud  and  collusion;    Default  Judgment.    The  fact  that  a  judg- 

1  ment  by  default  was  rendered  against  a  sch(«)l  district  at  a  time 
when  its  outstanding  obligations  were  largely  in  excess  of  the  con- 
stitutional limit,  does  not  show  that  it  was  obtaineiii  by  fraud  and 
collusion. 

Excessive  interest:  Bonds.  The  fact  that  bonds  issued  by  a 
8  school  district  in  payment  of  a  valid  judgment  against  it,  drew 
semi-annual  interest,  at  ten  per  cent,  per  annum,  and  that  the 
aggregate  amount  thus  agreed  to  be  paid,  in  excess  of  the  judg- 
ment, creates  an  indebtedness  beyond  the  constitutional  limit, 
will  not  prevent  recovery  of  the  amount  of  the  bonds,  with  semi- 
annual interest  at  six  per  cent,  per  annum. 

Taking  Effect  of  Slatutes.    Acts  Seventeenth  General  Assembly,  chap. 

2  ter  132,  authorizing  any  school  districts  against  which  judgments 
have  been  rendered  "prior  to  the  passage  of  this  act,"  to  issue 
bonds  in  payment  thereof,  includes  judgments  rendered  between 
the  approval  of  the  act  and  the  time  it  took  effect. 
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Appeal  from  Lyon  District  Court. — Hon.  G.  W.  Wakb- 
FiBLD,  Judge. 

Tuesday,  May  11,  1897. 

Action  at  law  to  recover  an  amount  alleged  to  be 
due  on  a  certain  judgment,  or  on  bonds  issued  for  its 
payment.  There  was  a  trial  by  the  court,  and  a 
judgment  in  favor  of  the  defendants  for  costs.  The 
plaintiff  appeals. — Reversed.  ' 

Parsons  &  Riniker  for  appellant. 

McMillan  dk  Dunlap  for  appellees. 

Robinson,  J. — On  the  fourteenth  day  of  May,  A. 
D.  1878,  the  district  court  of  Lyon  county  rendered 
judgment  in  favor  of  the  plaintiff  and  against  the 
independent  district  of  Riverside  for  the  sum  of  eight 
hundred  and  sixty-eight  dollars  and  eighty  cents^  with 
interest  thereon,  and  for  costs.  On  the  sixteenth  day 
of  July  in  the  same  year,  the  district  issued  to  the 
plaintiff,  for  the  purpose  of  satisfying  the  judgment, 
its  four  negotiable  bonds  for  the  aggregate  sum  of 
eight  hundred  dollars,  and  judgment  orders  for  the 
remainder  due  on  the  judgment.  The  plaintiff  sold  the 
bonds  to  a  capitalist  of  Minnesota,  and  ten  or  twelve 
years  after,  re-acquired  them  by  purchase.  The 
independent  district  of  Riverside  was  organized  in 
September,  1872,  and  continued  to  exist  until  the 
year  1885,  when  the  defendants,  the  independent  dis- 
trict of  Allison  and  the  independent  district  of  Jack- 
son, were  organized  from  its  territory,  and  became 
responsible  for  its  liabilities.  The  judgment  has  never 
been  paid,  excepting  by  the  issuing  of  the  bonds  and 
orders  specified.  The  plaintiff  claims  to  own  the 
judgment   and    bonds,    and    coupons  attached,  and 
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demands  judgment  thereon  for  the  sum  of  two  thou- 
sand, seven  hundred  and  twenty-six  dollars  and 
twenty-five  cents,  with  interest  and  costs.  The 
defendants  allege  that  the  judgment  was  obtained 
through  fraud  and  collusion  between  the  plaintiff  and 
the  independent  district  of  Riverside  and  its  oflScers,  by 
reason  of  which  the  judgment  is  not  a  just  and  valid 
claim  against  the  defendants;  that  when  the  bonds 
were  issued  the  independent  district  of  Riverside  did 
not  have  authority  to  issue  them;  and  that  the  judg- 
ment was  rendered  and  the  bonds  were  issued  in  vio- 
lation of  section  3  of  article  11  of  the  constitution  of 
this  state,  which  forbids  any  county  or  other  political 
or  municipal  corporation  to  become  indebted  to  an 
amount  exceeding  five  per  cent,  of  the  value  of  the 
taxable  property  within  such  corporation. 

I.  The  evidence  is  not  sufl5cient  to  show  that  the 
judgment  was  obtained  through  fraud  and  collusion. 
It  was  rendered  by  default,  at  a  time  when  the  out- 
standing obligations  of  the  district  were  largely  in 
excess  of  the  constitutional  limit,  but  it  was  rendered 
on  orders  all  of  which  were  issued  in  lieu  or  in  pay- 
ment of  other  orders.  What  the  indebtedness 
1  of  the  district  was  when  the  original  orders 

were  issued  is  not  shown;  and  we  must  presume 
it  did  not  exceed  the  authorized  limit,  and  that  the 
orders  were  valid.  If  that  was  the  case,  the  orders 
issued  in  lieu  of  them  did  not  create  an  indebtedness, 
within  the  meaning  of  the  constitutional  inhibition, 
and  none  was  created  by  the  rendition  of  the  judg- 
ment. Edmundson  v.  School  District^  98  Iowa,  639  (67 
N.  W.  Rep.  671).  There  is  no  other  evidence  of  fraud 
or  collusion  in  obtaining  the  judgment,  and  that  was 
insufficient  to  show  that  the  judgment  was  wrongfully 
obtained.  Independent  District  v.  Miller^  92  Iowa,  677 
(61  N.  W.  Rep.  376). 
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II.  The  defendants  do  not  seriously  contend  that 
the  judgment  was  illegal,  but  insist  that  it  was  fully 
satisfied  by  the  issuing  of  the  bonds  and  orders  in  pay- 
ment of  it,  and  that  the  bonds  are  void  because  not 
issued  by  authority  of  law.  The  resolution  of  the 
board  of  directors  under  which  the  bonds  were  issued 
to  the  plaintiff  shows  clearly  that  they  were  so  issued 
"for  the  purposa  of  satisfying  said  judgment,"  and  the 
court  was  fully  authorized  to  find  that  they  were 
received  in  payment  of  it.  The  claim  that  they  were 
not  authorized  by  law  is  based  upon  the  fact  that 
chapter  132  of  the  Acts  of  the  Seventeenth  General 
Assembly,  under  which  they  were  issued,  was  passed 
by  the  general  assembly  and  approved  by  the  governor 
before  the  judgment  in  question  was  rendered,  and 
that  the  act  only  authorized  "any  school  district 
against  which  judgments  have  been  rendered  prior  to 
the  passage  of  this  act"  to  issue  such  bonds.  The  act 
was  approved  March  25,  1878,  while  the  judgment,  as 

we  have  stated,  was  not  rendered  until  the  four- 
2         teenth    day    of    the   next    May.     Therefore, 

the  question  to  be  determined  on  this 
branch  of  the  case  is,  to  what  time  do  the  words 
"prior  to  the  passage  of  this  act,"  contained  in 
the  statute,  refer?  The  question  is  not  an  open  one. 
Section  1249  of  the  Code  of  1851  provided  that  the 
homestead  of  the  head  of  a  family  raighb  be  sold  on 
execution  for  debts  contracted  "prior  to  the  passage  of 
this  law."  That  was  approved  February  5,  1851,  but 
did  not  take  effect  until  the  first  day  of  the  next  July. 
In  Charless  v.  Lamberson^  1  Iowa,  442,  it  was  held  that 
the  words  "prior  to  the  passage"  related  to  the  time 
the  act  took  effect,  and  not  to  the  time  of  its  passage. 
In  Rogers  v.  Vass,  6  Iowa,  408,  it  was  said  that  the 
clause  "at  the  time  of  the  passage  of  this  act,"  and 
similar  expressions  in  statutes,  have  legal  reference  to 
the  time  of  their  taking  effect.  See,  also,  Bennett  v 
Vol.  102  Ia-7 
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Bevard,  6  Iowa,  82;  City  of  Davenport  v.  Davenport  & 
St.  P.  R'y  Co.,  37  Iowa,  624;  Sutherland,  St.  Const.,  sec- 
tions 107, 160.  The  general  assembly  did  not  provide 
the  the  statute  in  question  should  take  effect  by  publi- 
cation, and  it  did  not  take  effect  until  the  fourth  day  of 
July,  1878.  Constitution,  Iowa,  art.  3,  section  26;  Code, 
section  34.  As  the  judgment  in  controversy  was 
rendered  before  that  time,  authority  to  issue  bonds  in 
payment  of  it  was  given  by  the  statute. 

III.  The  judgment  drew  interest  at  the  rate  of 
six  per  cent,  per  annum.  The  bonds  were  payable  ten 
years  after  their  date,  and  provided  for  the  payment 
of  interest  at  the  rate  of  ten  per  cent,  per  annum,  pay- 
able semi-annually,  on  the  presentation  and  surrender 
of  coupons  thereto  attached.  It  thus  appears  that  the 
bonds  provided  for  the  payment  of  thirty-two  dollars 
each  year,  in  semi-annual  payments,  or  for  an  aggre- 
gate of  three  hundred  and  twenty  dollars  by  the  time 

the  bonds  matured,  in  addition  to  the  amount 
3         required  by  the  judgment.    The  excess  thus 

provided  for  amounts  at  this  time  to  more  than 
six  hundred  dollars.  It  is  clear  that,  to  the  extent 
of  such  excess,  the  bonds  purported  to  create  a  liabil- 
ity in  addition  to  that  represented  by  the  judgment; 
but  whether  it  was  an  indebtedness,  within  the  mean- 
ing of  the  prohibition  of  the  constitution,  or  whether 
it  may  have  been  regarded  as  pertaining  to  the  ordi- 
nary expenses  of  the  district,  and  within  its  current 
revenues,  under  the  rule  stated  in  Grant  v.  City  of 
Davenport,  36  Iowa,  396,  and  considered  in  Dively  v. 
City  of  Cedar  Falls,  27  Iowa,  233;  City  of  Council 
Bluffs  V.  Stewart,  51  Iowa,  392  (1  N.  W.  Rep.  628); 
Anderson  v.  Insurance  Co.,  88  Iowa,  594  (55  N.  W.  Rep. 
348);  and  Tuttle  v.  Polk,  92  Iowa,  436  (60  N.  W.  Rep. 
733), — is  a  matter  which  has  not  received  any  atten- 
tion in  this  case,  and  which  we  do  not  determine.  If 
it  be  true  that  it  was  an  unauthorized  indebtedness 
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that  would  not  prevent  a  recovery  for  the  amount  of 
the  bonds,  and  semi-annual  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum.  The  legal  is  readily 
distinguished  from  the  illegal  part  of  the  contract,  and 
judgment  may  be  given  on  the  part  which  is  legal. 
Clark,  Cont.,  471.  See,  also,  McPherson  v.  Foster,  43 
Iowa,  72.  It  follows  from  what  we  have  said  that  the 
district  court  erred  in  denying  the  plaintiff  relief  on 
the  evidence  submitted,  and  its  judgment  is  therefore 

BBTBBSSD. 


EuzA  Casoh  y.  Thb  City  ov  Ottumwa,  Appellant. 


KegllgMeet    highwats:    Municipal  oarporaiions.    A  dty  is  charge- 

5  able  with  knowledge  of  the  existenoe  of  the  use  of  an  unfastened 
billboard  weighing  one  hundred  and  forty  pounds,  at  the  entrance 
of  an  opera-house  near  the  sidewalk,  and  of  the  danger  of  its  being  _^ 
Mown  over  by  a  wind,  where  it  has  been  so  used  for  four  or  flye    ]'m~§9 
months.                                                                                         1  m  &72 

102      M 

KonoB.   Bridenoe  as  to  the  places  where  a  billboard,  by  the  blow-     fno  wi 

6  ing  over  of  which  plaintiff  was  injured,  had  been  kept  at  different 
timee,  is  admissable  in  an  action  against  the  city,  to  show  how 
Bach  board  was  used  and  that  it  had  been  used  for  such  time 
before  the  accident  that  the  dty  was  chargeable  with  notice  of  its 

Ybbdict:    Svidence,    A  verdict  that  a  city  was  negligent  in  allowing 

8  a  billboard  to  stand  on  the  sidewalk  is  sustained  by  evidence  that 
it  was  4x8  feet  in  size,  and  weighed  one  hundred  and  forty 
pounds;  that,  when  not  in  actual  use  in  front  of  the  building,  it 
was  so  placed  that  the  top  rested  against  the  side  wall,  while  the 
bottom  rested  a  few  inches  from  it  on  the  sidewalk;  that  it  was 
not  fastened  in  any  way;  and  that  it  had  been  so  used  and  kept 
for  sueh  a  length  of  time  that  the  city  was  chargeable  with  knowl- 
edge <tf  it. 

CtBtribntory  Negllgenees    Highways,    One  is  not  as  a  matter  of  law, 

9  guilty  of  contributory  negligence  in  passing  an  unfastened  bill- 
board, weighing  one  himdred  and  forty  pounds,  without  thinking 
of  and  guarding  against  the  danger  from  it,  on  a  day  on  which  a 
strong  wind  is  blowing;  it  not  being  clearly  shown  that  there  was 
anything  unusual  in  the  strength  of  the  wind  which  blew  the  bill- 
board oyer  upon  plaintiff. 
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Efidence:    conclusions.    A  question  requiring  a  witness  to  state 

6  whether  a  billboard,  by  the  blowing  over  of  which  plaintiff  was 
injured,  was,  in  any  sense,  in  the  way  of  people  walking  along 
the  sidewalk,  is  properly  excluded  as  calling  for  the  opinion  of  the 
witness 

Jarors:    municipal  corporations.    A  tax  payer  of  a  city  has  such 
4    an  interest  in  the  result  of  an  action  brought  against  the  city  for 
personal  injuries  as  disqualifies  him  to  act  as  a  juror. 

Amendment  in  Trial:  pleading:  Practice,  A  trial  amendment  to 
8  the  petition  in  an  action  for  personal  injuries,  which  does  not 
change  the  claim  originally  made,  except  to  allege  some  effects  of 
2  the  accident,  which  had  not  been  originally  stated,  and  to  show 
that  some  were  more  serious  than  they  were  at  first  claimed  to  be, 
will  not  be  stricken  out  on  motion  made  two  days  after  the 
amendment  is  filed,  and  after  evidence  in  support  of  the  amend- 
ment has  been  introduced. 

Appeal:  striking  amendment  to  abstract.  An  amendment  to 
the  abstract,  setting  out  matter  to  cure  formal  defects  in  the 
1  original  abstract,  will  not  be  stricken  out  on  the  ground  that  it 
was  filed  without  leave,  and  after  the  cause  had  been  fully  argued 
by  the  appellee,  where  the  submission  of  the  cause  on  the  merits 
was  not  delayed  thereby. 

Arguments:    Objections.    In  civil  cases,  objections  not  discussed  in 

7  argument,  will  not  be  considered. 


Appeal  from    Wapello  District  Court. — Hon.  W.    I. 
Babb,  Judge. 

Wednesday,  May  12,  1897. 

Action  at  law  against  the  city  of  Ottumwa  and 
the  Ottumwa  Opera-House  Company  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  their 
negligence.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  the 
city  of  Ottumwa,  appeals. — Affirmed. 

W.  W.  Epps  for  appellant. 

J.  J.  Smith  and  W,  H.  C.  Jaques  for  appellee. 
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EpObinson,  J. — In  the  year  1892,  the  defendant,  the 
Ottumwa  Opera- House  Company,  owned  and  controlled 
an  opera-house  in  the  city  of  Ottumwa.  The  front  of 
the  house  was  on  Main  street,  and  one  side  was  next 
to  Jefferson  street.  For  the  purpose  of  advertising 
entertainments  which  were  given  in  the  house  from 
time  to  time,  billboards  were  provided,  one  of  which 
was  4x8  feet  in  size.  When  in  use,  that  was  usually 
placed  at  the  main  street  entrance,  but  at  other 
times  was  kept  on  the  Jefferson  street  side,  where 
it  was  so  placed  that  the  top  rested  against  the 
building,  while  the  bottom  rested  a  few  inches  from 
it  on  the  sidewalk.  The  board  was  not  fastened  in 
any  manner.  In  the  morning  of  the  thirty-first  day  of 
March  of  the  year  mentioned,  and  when  the  billboard 
was  in  the  position  last  described,  the  plaintiff  was 
passing  northward  on  Jefferson  street;  and,  when  on 
the  walk  near  the  billboard,  it  was  blown  upon  her  by 
the  wind  with  such  force  as  to  prostrate  and  render 
her  insensible,  and  inflict  serious  injuries  upon  her. 
She  alleges  that  the  opera-house  company  was  negli- 
gent in  placing  the  billboard  where  it  was,  and  that 
the  city  was  negligent  in  permitting  it  to  be  placed 
and  kept  there,  and  that  her  injuries  were  due  to  the 
negligence  stated.  The  city  denies  that  it  was  negli- 
gent, and  pleads  contributory  negligence  on  the  part 
of  the  plaintiff. 

I.  The  appellee  has  filed  a  motion  to  strike  from 
the  files  an  amendment  to  the  abstract,  on  the  ground 
that  it  was  filed  without  leave,  and  after  the  cause  had 

been  fully  argued  by  the  appellee.  The  amend- 
1         ment  sets  out  matter  to  cure  formal  defects  in 

the  original  abstract,  and  did  not  delay  the  sub- 
mission of  the  cause  on  its  merits.  The  motion  will 
therefore  be  overruled. 
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II.  The  appellant  complains  of  the  refusal  of  the 
court  to  strike  certain  portions  of  an  amendment  to 
the  petition,  and  urges  that  the  amendment  was  not 
filed  until  the  second  day  of  the  trial,  and  that  the 
portions  objected  to  were  a  departure  from  the  claim 
made  in  the  original  petition,  which  surprised  the 
appellant,  and  which  it  was  not  able  to  meet.  The 
abstract  does  not  show  when  the  trial  was  commenced, 
but  it  appears  that  the  amendment  had  been  on  file 
two  days  when  the  motion  to  strike  was  filed,  and  two 

days  before  the  evidence  for  the  plaintiff  was 

2  closed.    Hence  it  seems  the  appellant  did  not 
attack  the  amendmeut  until  after  the  evidence 

to  support  it  had  been  submitted.    The  amendment 
did  not  change  the  claim  originally  made  by  the 
plaintiff,  excepting  to  allege  some  effects  of  the  acci- 
dent which  had  not  been  originally  stated,  and 

3  to  show  that  some  were  more  serious  than  they 
were  first  claimed  to  be.     The  district  court 

rightly  overruled  the  motion  to  strike,  because  the 
amendment  was  in  all  respects  proper,  and  also 
because  of  the  appellant's  delay  in  filing  his  motion 
to  strike. 

III.  The  court  sustained  challenges  to  certain 
jurors,  on  the  ground  that  they  were  residents  and 
taxpayers  of  the  fity  of  Ottumwa.  The  appellant 
insists  that  the  court  erred  in  so  doing,  for  the  rea- 
son that  the  jurors  showed  that  they  had  no  preju- 
dice or  bias  which  would  affect  their  verdict,  and  that 

the  fact  that  they  were  taxpayers  of  thedefeud- 

4  ant  city  would  not  influence  them.    But,  as 
taxpayers,  they  had  an  interest  in  the  result  of 

the  litigation,  which  disqualified  them  to  act  as  jurors, 
and  the  challenges  were  properly  sustained.  Kendall 
V.  City  of  Albia,  73  Iowa,  243  (34  N.  W.  Rep.  833); 
McGinty  v.  City  of  Keokuk,  66  Iowa,  725  (24  N,  W, 
Rep.  506), 


May  1897]  Cason  v.  City  of  Ottumwa.  103 

IV.  A  witness  was  asked  with  respect  to  the 
places  where  the  billboard  was  kept  at  different  times, 
and  how  long  she  had  seen  it  used  in  the  manner 

described.    The  question  was  proper,  as  tend- 

5  ing  to  show  how  the  billboard  was  used,  and 
that  it  had  been  used  in  the  manner  stated  for 

such  a  length  of  time  before  the  accident  that  the  city 
must  be  presumed  to  have  had  knowledge  of  its  use 
before  that  time.    Another  witness  was  asked  the  fol- 
lowing:   "The  board  was  in  no  sense  in  the  way 

6  of  people  walking  along  the  sidewalk?"    An 
objection  to  the  question  was  properly  sustained. 

It  called  for  an  opinion  of  the  witness  concerning  a 
question  of  fact,  which,  so  far  as  material,  the  jury  was 
required  to  decide  from  the  evidence  submitted. 

V.  The  appellant  claims  that  the  court  erred  in 
refusing  to  give  twelve  instructions,  which  were 
asked.  Nothing  in  the  nature  of  an  argument  is 
made  in  support  of  the  claim,  excepting  as  to  the 

instruction  numbered  2,  and  the  substance  of 

7  that  was  incorporated  in  the  charge  given.    It 
is  not  our  practice  to  consider  in  civil  cases 

objections  not  discussed  in  argument,  and  the  instruc- 
tions refused  will  not  be  further  noticed. 

VI.  The  remaining  question,  and  the  one  of 
chief  importance,  is,  did  the  evidence  authorize  a 
verdict  against  the  city?  After  the  plaintiff  had 
introduced  her  evidence  in  chief,  the  city  asked  the 
court  to  direct  a  verdict  in  its  favor,  for  the  alleged 
reason  that  there  was  not  suflScient  evidence  to  war- 
rant a  verdict  against  it,  and,  after  the  verdict  was 

rendered,  asked  for  a  new  trial,  on  the  same 

8  ground.    The   jury  found   specially,  that   the 
billboard    weighed    one    hundred    and    forty 

pounds;  that  it  was  hurled  against  the  plaintiff  by  a 
wind  of  not  more  than  ordinary  force;  that  the 
placing  of  th^  board  at  the  side  of  the  opera-house  was 
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negligence;  that  for  four  or  five  months  it  had  been 
usually  kept  at  the  entrance  of  the  opera-house  on 
Main  street,  or  at  the  Jefferson  street  side;  that 
officers  of  the  city,  who  were  charged  with  the  super- 
vision of  the  sidewalks  and  streets  of  the  city,  knew 
of  the  location  and  condition  of  the  board  on  the  day 
of  the  accident;  that  the  city  was  negligent  in  permit- 
ting the  board  to  be  placed  where  it  was  at  the  time 
of  the  accident;  and  that  the  plaintiff  was  not  negli- 
gent. It  was  not  shown,  that  any  officer  of  the  city 
charged  with  the  duty  of  keeping  the  sidewalks  in  a 
safe  condition  had  any  actual  knowledge  of  the  con- 
dition and  use  of  the  billboard  before  the  accident 
occurred.  A  policeman,  whose  beat  was  near  the 
opera-house,  knew  of  the  board,  but  it  does  not  appear 
that  he  had  any  duty  to  perform  respecting  it.  How- 
ever, it  was  the  duty  of  the  city  to  keep  its  sidewalks 
in  a  reasonably  safe  condition.  In  Bliven  v.  City  of 
Sioux  City,  85  Iowa,  351  (52  N.  W.  Rep.  246),  it  was 
said  that  this  duty  extends  not  merely  to  the  surface 
of  the  walk,  but  "to  those  things  within  its  control 
which  endanger  the  safety  of  those  using  the  walk 
properly.''  That  case  involved  an  injury  caused  by 
the  fall  of  a  billboard  which  stood  near  a  sidewalk, 
and  this  court  said,  in  effect,  that  it  was  the  duty  of 
the  city  to  have  prevented  its  fall.  The  evidence 
shows  that  the  billboard  in  question  was  used  and 
kept  in  a  negligent  manner,  which  might  have  been 
observed  by  all  who  were  near  it,  and  that  it  had  been 
so  used  and  kept  for  such  a  length  of  time  that  the  city 
was  chargeable  with  knowledge  of  it.  Hazard  v.  City 
of  Council  Bluffs,  87  Iowa,  52  (53  N.  W.  Rep.  1083); 
Bonn  V.  City  ofDes  Moines,  78  Iowa,  64  (42  N.  W.  Rep. 
582);  Cramer  v.  City  of  Burlington,  39  Iowa,  513;  Dou^ 
Ion  V.  City  of  Clinton,  33  Iowa,  397. 

Although  the  plaintiff  could  have  seen  the  board, 
yet  she  was  not  necessarily  negligent  in  passing  it 


May  1897]  Stbtbb  v.  MoCaulbt.  106 

without  thinking  of  and  guarding  against  the  danger 
from  it.  Mnch  testimony  was  given  to  show 
9  that  a  strong  wind  was  blowing  at  the  time  of 
the  accident,  and  that  the  board  was  blown 
against  the  plaintiff  by  a  violent  and  unusual  gust  of 
wind.  It  seems  clear  that  later  in  the  same  day,  and 
during  the  next  one,  there  was  much  wind  which  blew 
with  unusual  force,  and  that  some  damage  to  build- 
ings and  trees  was  done  by  it.  It  is  not  so  clear,  how- 
ever, that  there  was  anything  unusual  in  the  wind 
which  caused  the  accident,  and  the  jury  was  author- 
ized to  find  that  there  was  not.  The  evidence  does 
not  show,  beyond  question,  negligence  on  the  part  of 
the  city,  but  is  sufficient  to  sustain  the  verdict  of  the 
jury.  We  do  not  find  any  ground  for  disturbing  the 
judgment  of  the  district  court,  and  it  is  affibmbd. 


HiOHABL  Stbybb,  Appellant,  v.  Patrick  MoCaulby,  Jr.,      11(5  ^ 
Bbrtha  Bosbnthal,  Emil  Bosbnthal,  and  \w~m 

the  Buildmgs,  Etc. 

Liqaor  Iqjanetloii:  second  injonotion:  Abatement,  An  injunction 
enjoining  a  liquor  nuisance  and  proceedings  pending  thereunder 
for  .contempt,  though  no  writ  of  abatement  issues,  though  the 
attorneys  in  the  main  suit  and  the  contempt  proceedings  are  not 
the  same,  and  though  there  is  unexplained  delay  in  bringing  the 
contempt  case  to  hearing,  are  a  bar  to  an  action  against  the 
defendant  by  another  citizen  to  obtain  a  second  injunction  for  a 
similar  o£Fense  on  the  same  premises;  no  fraud  or  collusion  being 
charged  in  the  obtaining  of  the  first  injunction. 

Appeal  from  Winneshiek  District  Court. — Hon.  A.  N. 
HoBSON,  Judge. 

Wbdnesday,  May  12,  1897. 

This  is  an  action  in  equity  begun  August  10, 
1896,  to  restrain  the  defendants  from  maintaining  an 
alleged  liquor  nuisance  on  a  certain  lot  in  the  town  of 
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West  Decorah,  Iowa.  The  prayer  asks  that  the  nui- 
sance be  abated;  that  defendant  Emil  Rosenthal  be 
enjoined  from  using  or  permitting  said  premises  to  be 
used  for  the  keeping  of  intoxicating  liquors  with  intent 
to  be  sold  in  violation  of  law;  also,  that  each  defend- 
ant be  enjoined  from  selling  or  keeping  for  sale  intox- 
icating liquors  on  said  premises  or  elsewhere  in  said 
judicial  district.  An  order  was  made  for  a  hearing 
upon  the.  application  for  a  temporary  injunction. 
Evidence  was  taken  in  support  of  the  application,  and 
in  resistance  thereof.  Upon  said  hearing  it  appeared 
that  the  mulct  law  was  operative  in  the  town  of  West 
Decorah;  that  defendant  Emil  Rosenthal  claimed  to 
have  complied  with  said  law  in^all  respects;  that  at  a 
prior  term  of  court  said  Emil  Rosenthal  had  been 
enjoined  from  keeping,  using  and  occupying  the  same 
premises,  by  himself  or  agents,  for  the  sale  of  intoxi- 
cating liquors;  that  said  injunction  was  granted  upon 
the  petition  of  one  Cameron,  that  in  January,  1895, 
said  Cameron  commenced  proceedings  against  defend- 
ant Emil  Rosenthal  for  contempt  for  a  violation  of 
said  injunction;  and  that  said  contempt  proceeding  is 
still  pending.  The  court  refused  the  application  for  a 
temporary  injunction,  and,  the  cause  thereafter  com- 
ing on  for  a  hearing  upon  the  merits,  the  defendants 
denied  all  of  the  allegations  of  the  petition,  and 
pleaded  the  former  action,  and  the  injunction  and 
proceedings  thereunder,  as  still  pending.  Evidence 
was  introduced,  and  it  was  agreed  that,  in  the  action 
in  which  the  injunction  was  granted,  J.  B.  Kaye  was 
the  attorney  for  the  plaintiff ,  Cameron;  that  no  writ 
of  abatement  issued  in  that  suit.  Plaintiff  amended 
his  petition,  admitting  the  issuance  of  the  injunction, 
and  says  that  the  plaintiff  in  that  action  and  in  this  is 
not  the  same;  that  the  attorneys  are  different,  and  that 
no  writ  of  abatement  issued  in  the  former  suit;  that 
McCauley  and  Bertha  Rosenthal  were  not  parties  to 
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the  former  suit.  A  decree  was  entered  dismissiug 
plaintiff's  petition,  and  rendering  a  judgment  against 
him  for  costs.    Plaintiff  appeals. — Affirmed. 

E.  B,  Acres  for  appellant. 

Geo.  W.  Adams  for  appellees. 

KiNNE,  C.  J. — This  case  presents  the  question 
whether,  after  an  injunction  has  been  issued  restrain- 
ing one  from  continuing  a  liquor  nuisance,  and  after 
proceedings  thereunder  have  been  commenced  against 
him  for  contempt  for  violating  said  injunction,  which 
proceedings  are  still  pending  and  undisposed  of, 
another  citizen  of  the  county  may  maintain  another 
suit  against  the  same  and  other  persons  as  defendants 
for  a  like  offense  committed  in  and  upon  the  same 
premises,  and  obtain  another  injunction.  It  was  held 
in  Dickinson  v.  Eichorn,  78  Iowa,  710  (43  N.  W.  Rep. 
620),  that  a  decree  for  an  injunction  and  the  abate- 
ment of  such  a  nuisance  obtained  by  one  citizen  of  a 
county,  although  not  enforced,  was  a  bar  to  a  second 
suit  for  the  same  purpose  by  another  citizen  for  the 
abatement  of  the  same  nuisance,  in  the  absence  of  a 
showing  that  the  former  decree  was  obtained  by  col- 
lusion, with  the  intent  to  use  it  to  defeat  the  purposes 
of  the  law.  So  far  at  least  as  the  defendant  Emil 
Rosenthal  is  concerned,  that  case  seems  to  us  decisive 
of  this  appeal. 

It  appears  that  in  November,  1891,  at  the  suit  of 
one  Cameroji,  Emil  Rosenthal  was  perpetually  enjoined 
from  maintaining  the  same  kind  of  a  nuisance  at  the 
same  place;  that  in  January,  1895,  said  Cameron  insti- 
tuted proceedings  against  Emil  Rosenthal  for  a  viola- 
tion of  said  injunction,  which  proceedings  are  still 
pending  and  undetermined.  There  is  nothing  in  this 
record  to  show  why  this  contempt  case  has  not  been 
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heard.  There  is  no  suggestion  in  the  record  of  any 
bad  faith  or  collusion  in  obtaining  the  original  injunc- 
tion. For  some  reason,  which  does  not  clearly  appear, 
no  order  of  abatement  was  entered  in  that  suit.  The 
facts  in  this  case,  so  far  as  the  defendant  Emil  Rosen- 
thal is  concerned,  are  identical  with  those  in  the  cited 
case,  except  in  that  case  the  same  person  was  attorney 
for  the  plaintiff  in  both  actions,  and  the  decree  in 
that  case  ordered  an  abatement  of  the  nuisance.  In 
that  case  no  proceedings  had  been  instituted  against 
the  defendants  for  contempt.  We  do  not  regard  the  fact 
fchat  the  attorney  appearing  in  this  case  is  not  the  same 
person  who  appeared  in  the  original  case  as  of  con- 
trolling importance,  especially  in  the  absence  of  any- 
tliing  showing  any  reason  why  the  contempt  proceed- 
ings has  not  been  heard,  and  there  being  no  charge 
or  evidence  of  bad  faith  on  the  part  of  the  party  or 
attorney  instituting  the  original  and  contempt  pro- 
ceedings. Only  about  six  months  had  intervened 
between  the  time  the  proceedings  for  contempt  were 
begun  and  the  bringing  of  this  action,  and  we  can  riot 
Bay,  in  the  absence  of  other  evidence,  that  there  was 
not  good  cause  for  this  delay,  or  that  said  proceedings 
were  not  being  prosecuted  in  good  faith.  The  case  of 
CaHer  v.  Steyer,  93  Iowa,  533  (61  N.  W.  Rep.  956), 
wherein  the  right  to  a  second  injunction  is  upheld,  is, 
in  its  controlling  facts,  essentially  different  from  the 
case  at  bar. 

As  to  the  defendant  Bertha  Rosenthal,  there  is  no 
evidence  showing  that  she  was  in  any  way  concerned 
in  running  or  operating  the  saloon,  an4  no  reason 
appears  why  she  should  have  been  made  a  party 
defendant.  As  to  McCauley,  he  appears  to  have  been 
a  bartender  for  the  defendant  Emil  Rosenthal,  and 
as  such  was  his  agent,  and  is  clearly  embraced  within 
the  decree  rendered  in  the  original  case  in  which  an 
injunction  was  rendered.    Silvers  v.  Traverse,  82  Iowa, 
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55  (47  N.  W.  Rep.  888);  Buhlman  v.  Humphrey,  86 
Iowa,  597  (53  N.  W.  Rep.  318). 

We  think  the  reasoning  of  the  Dickinson  Case  is 
conclusive  as  to  the  questions  here  presented,  and  we 
need  not  further  consider  them.  The  decree  of  the 
district  court  is  affibmbd. 
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W.  p.  Johnston,  Appellant,  v.  Ltman  Cole. 

:  suBETiEs:  Delivery,  Where  a  surety  signs  a  bond,  with  an 
agreement  that  it  should  not  be  delivered  until  another,  whose 
signature  is  not  obtained,  should  sign  as  co-surety,  and  never 
authorizes  a  delivery,  there  is  no  liability. 

KiNNE,  C.  J.,  took  no  part  in  this  case.  ^ 

Appeal  from    Grundy    District    Court. — Hon.    Pbed 
O'Donnbll,  Judge. 

Wednesday,  May  12, 1897. 

Plaintiff  made  a  contract  with  J.  T.  Elliott,  to 
construct  for  him  a  house  and  barn,  for  the  agreed 
price  of  ten  thousand  dollars,  in  accord  with  certain 
plans  and  specifications,  and  to  complete  the  same  by 
January  1, 1882.  The  contract  provided  that,  should 
there  be  a  failure  to  complete  the  buildings  in  accord- 
ance with  its  terms,  the  same  might  be  completed  by 
the  plaintiff,  and  that  Elliott  should  be  answerable  in 
damages,  including  a  penalty  of  five  dollars  per  day 
for  the  time  after  the  day  fixed  for  the  completion  of 
the  buildings.  As  security  for  the  performance  of  his 
contract,  Elliott  was  to  execute  a  satisfactory  bond  to 
plaintiff  for  the  faithful  performance  of  his  contract, 
and  the  defendant  appears  as  a  surety  on  a  bond 
executed  in  pursuance  of  such  contract.  The  petition 
shows  a  breach  of  the  contract  in  several  particulars, 
and  especially  that  the  buildings  were  not  completed 
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in  the  time  required,  nor,  in  fact,  at  all,  by  Elliott, 
and  that  plaintiff  completed  the  same,  and  made 
payments  so  that  his  aggregate  damage  is  four  thou- 
sand, one  hundred  and  eighty-nine  dollars  and  fifty- 
four  cents,  for  which  he  asks  judgment  against 
defendant,  as  surety  on  the  bond,  with  interest 
thereon.  The  answer  consists  of  denials,  and  a 
defense  that  may  be  more  particularly  noticed  in  the 
opinion.  The  cause  was  tried  to  a  jury  that  found 
for  defendant,  and  from  a  judgment  thereon  the 
plaintiff  appealed. — Affirmed. 

J.  W.  Willett  for  appellant 

Boies  &  Boies  for  appellee. 

Granger,  J.— Elliott,  who  was  principal  in  the  > 
bond,  is  not  a  party  to  the  suit.  There  is  no  liability 
in  the  case  unless  the  bond  is  valid  as  to  the  defend- 
ant. Defendant  admits  that  he  signed  his  name  to 
the  bond  as  surety,  but  that  it  was  never  delivered 
with  his  knowledge  or  consent.  He  says,  in  his  answer, 
that  the  bond  was  presented  to  him  for  his  signature, 
and  that  it  was  agreed  that  the  bond  was  not  to  be 
delivered  to  plaintiff  unless  one  Morrison  should 
become  a  co-surety  thereon  with  defendant;  and  he 
further  says  that  Morrison's  signature  was  not 
obtained  thereto.  Defendant  introduced  evidence 
directly  in  support  of  such  plea,  and  the  court 
instructed  the  jury  to  the  effect  that,  if  the  plea  was 
sustained  by  the  proofs,  there  could  be  no  recovery. 
It  afiBrmatively  appears  that  Morrison's  name  is  not  to 
the  bond.  The  jury  answered  in  the  negative  the  fol- 
lowing interrogatory  submitted  by  the  court:  "Did 
Lyman  Cole  deliver  the  bond  sued  on  to  the  plaintiff, 
or  authorize  the  delivery  thereof,  without  the  signa- 
ture of  Morrison  thereto?"    This  cause  was  tried  in 
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December,  1893.  The  division  of  the  answer  referred 
to  has  been  in  no  way  questioned  as  to  suflSciency,  and. 
under  repeated  holdings  of  this  court  it  must  be  taken 
as  stating  a  defense.  Such  was  the  uniform  holding 
prior  to  the  Act  of  the  Twenty-fifth  General  Assembly, 
which  somewhat  changed  the  law  in  that  respect. 
The  legal  effect  of  the  special  finding  is  that  the  bond 
is  of  no  validity  against  defendant.  Unless  its  effect 
is  in  some  way  avoided,  it  seems  conclusive  of  the 
case,  for  the  bond  is  the  basis  of  the  action,  as  this 
defendant  is  in  no  way  a  party  to  the  contract  on 
which  default  is  claimed.  It  is  said  that  Elliott,  who 
is  principal  in  the  bond,  delivered  it  to  Johnston. 
That  is  true,  but  it  was  without  authority.  The 
issues  present  no  facts  to  bring  in  question  the  legal 
effect  of  such  a  delivery.  The  facts  pleaded  ^  as  a 
defense  are  proven,  as  shown  by  the  special  verdict. 
The  plea  was  of  defensive  matter,  as  to  which  the  law 
operated  as  a  denial,  so  that  an  issue  was  presented  on 
which  evidence  was  taken,  and  the  question'  definitely 
determined.  The  general  verdict  was  also  for  the 
defendant;  so  that,  with  the  bond  of  no  validity,  there 
can  be  no  recovery.  It  is  not  important  to  consider 
other  questions.    The  judgment  must  be  apfiembd. 

EiNVx,  0.  J.,  took  no  part  in  this  case. 
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ml  George  D.  Harrison  v.  The  Hartford  Fire  Insur- 

610I  ANOE  Company,  Appellant. 
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^^  olnl  Abatement:     former  adjudication.    Code,  section  2851,  proTides 

^~'   c^\  1    that  a  finding  must  distinguish  between  matters  pleaded  in  abate- 


1125   ^^  ment  and  in  bar,  and  that  the  judgment,  if  rendered  on  the  mat- 

1}^    20I  ^^  ^^  abatement,  and  not  on  the  merits,  must  so  declare.    Held^ 

.  that  a  judgment  entry  reciting  that  the  court  found  the  suit  was 
prematurely  brought,  and  directed  a  verdict  for  defendant,  suffi- 
ciently shoves  that  a  judgment  was  rendered  on  a  plea  in  abate- 
ment, and  hence  is  no  bar  to  another  action  for  the  same  cause. 

Idmitations  of  Action  by  Contract.    A  provision  in  a  policy  that  no 
8    suit  thereon  shall  be  sustainable  unless  commenced  within  twelve 
months  after  the  fire,  is  valid. 

Continuation  op  first  suit:  Construction  of  statute.  Code,  sec- 
2  tion  2537,  providing  that  if  plaintiff  fail  in  an  action  for  any 
4  cause  except  negligence  in  prosecution,  and  a  new  suit  be  brought 
within  six  months  thereafter,  "the  second  suit  shall,  for  the  pur- 
poses herein  contemplated,  be  a  continuation  of  the  first,"  does  not 
apply  to  a  stipulation  in  a  policy  requiring  suit  thereon  to  be 
brought  within  a  specified  time  after  loss;  and  the  second  suit  will 
be  barred  unless  commenced  within  the  time  so  limited. 

Appeal  from  Louisa  District  Court, — Hon.  Ben  MoCot 

Judge. 

Wednesday,  Mat  12, 1897. 

Action  at  law  upon  a  policy  of  fire  insurance. 
Defense:  Former  adjudication,  another  suit  pending, 
and  a  contract  limitation  upon  the  suit.  Trial  to  a 
jury;  verdict  and  judgment  for  plaintiff;  and  defend- 
ant appeals. — Reversed. 

McVey  &  Cheshire  for  appellant. 

D.  N.  Sprague  B,nd  A.  TL  Stutsman  for  appellee. 
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Dbembr,  J. — The  policy  in  suit  was  issued  on  the 
eighteenth  day  of  June,  1890,  and  the  fire  occurred  on 
the  fourth  day  of  October,  1892.  On  the  sixteenth 
day  of  January,  1893,  plaintiff  commenced  suit  on  the 
policy  in  the  district  court  of  the  county  of  Louisa. 
The  defendant  removed  this  action  to  the  federal 
court,  and  on  the  twenty-seventh  day  of  January, 
1894,  a  trial  was  had,  resulting  in  a  directed  verdict 
for  the  defendant.  Thereafter,  and  on  the  twenty- 
ninth  day  of  May,  1894,  plaintiff  commenced  another 
action  on  the  policy  in  the  federal  court.  To  the  last- 
named  petition,  defendant  filed  a  demurrer.  This 
demurrer  was  sustained  on  the  fifth  day  of  July,  1894. 
Thereupon  plaintiff  amended  his  petition,  and  on  the 
same  day  dismissed  his  action,  without  prejudice.  On 
the  twenty-fifth  day  of  July,  1894,  plaintiff  commenced 
this  action  upon  the  same  policy  in  the  district  court 
of  Louisa  county,  Iowa;  and  at  the  trial  which  was 
had  on  the  twentieth  day  of  September,  1895, 
recovered  judgment  in  the  sum  of  one  thousand 
nine  hundred  and  ninety-nine  dollars,  and  this  appeal 
followed. 

L  The  first  point  relied  upon  by  appellant  is, 
that  the  judgment  rendered  by  the  federal  court  on 
the  twenty-seventh  day  of  January,  1894,  is  res  adju- 
dicata.  That  case  was  tried  to  a  jury,  and 
1  resulted  in  a  directed  verdict  for  the  defendant. 
The  record  of  the  judgment  rendered  upon  the 
verdict,  is  as  follows:  "This  day,  this  cause  coming 
on  to  be  heard  upon  the  motion  of  the  defendant 
heretofore  filed,  come  the  parties,  attorneys,  and  jury 
theretofore  impaneled;  and,  the  argument  of  counsel 
being  completed,  upon  consideration  thereof  by  the 
court,  the  court  found  that  the  suit  was  prematurely 
brought  under  the  statutes  of  Iowa,  and  thereupon 
snstains  the  said  motion,  because  the   action    was 
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commenced  on  the  sixteenth  day  of  January,  1893,  con- 
trary to  the  provisions  of  the  statute  of  Iowa,  section 
3,  chapter  211,  of  the  Acts  of  the  Eighteenth  General 
Assembly,  and  thereupon  directed  the  jury  to  return 
a  verdict  for  the  defendant,  which  they  thereupon  did, 
in  words  and  figures  following,  to  wit:  *We,  the  jury, 
by  the  direction  of  the  court,  find  for  the  defendant. 
[Signed]  W.  E.  Steadman,  Foreman.'  It  is  there- 
upon ordered,  considered,  and  adjudged  that  the 
defendant  have  and  recover  of  the  plaintiff  the  costs 
of  this  suit,  taxed  at  $10.45,  and  the  clerk  is  directed 
by  consent  of  parties  to  tax,  as  a  part  of  the  costs 
herein,  the  reporter's  fees  herein,  at  $10,  each  party  to 
pay  one-half  thereof."  Appellee  says,  that  the  judg- 
ment and  the  verdict,  when  construed  with  reference 
to  this  record,  clearly  show  that  the  action  in  the  federal 
court  was  abated,  and  not  tried  upon  its  merits,  and 
that  it  is  no  bar  to  this  proceeding.  Our  Code  pro- 
vides that,  "where  matter  in  abatement  is  plead,  in 
connection  with  other  matter  not  such,  the  finding  of 
the  jury  or  court  must  distinguish  between  matter  in 
abatement  and  matter  in  bar,  and  the  judgment 
must,  if  it  is  rendered  on  the  matter  in  abatement, 
and  not  on  the  merits,  so  declare."  Code,  section  2851. 
This  section  has  been  given  a  somewhat  liberal  inter- 
pretation, and  we  have  heretofore  held,  in  effect,  that 
if  it  fairly  and  reasonably  appears  from  the  record, 
that  there  was  no  trial  upon  the  merits,  and  that  the 
judgment  was  upon  a  plea  in  abatement,  it  will  not 
be  treated  as  a  bar  to  another  action  for  the  same 
cause.  Boyer  v,  Austin,  54  Iowa,  402  (6  N.  W.  Rep. 
585);  Atkins  v.  Anderson,  63  Iowa,  741  (19  N.  W.  R^p. 
323);  JSTem  v.  Wilso)i.  82  Iowa,  407  (48  N.  W,  Rep.  919). 
It  clearly  appears  from  the  judgment  entry  hereto- 
fore set  out,  that  the  court  found  that  the  suit  was 
prematurely  brought,  and  for  that  reason  directed  the 
jury  to  return  a  verdict  for  th?.  defendant.    The  idea 
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that  the  verdict  and  judgment  was  upon  the  merits  is 
distinctly  negatived.  No  citation  of  authority  is 
needed  to  show  that  a  judgment  upon  a  plea  in  abate- 
ment is  no  bar  to  another  action. 

II.  The  defense  of  another  suit  pending  is  not 
relied  upon  here,  and  we  give  it  no  attention. 

III.  The  policy  in  suit  contained  this  among 
other  provisions:  "No  suit  or  action  on  this  policy, 
for  the  recovery  of  any  claim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next 
after  the  fire."    Defendant  claims  that  this  provision 

is  a  bar  to  plaintiff's  action.    It  will  be  noticed 

2  that  this  action  was  commenced  two  years,  nine 
months,  and  twenty-one  days  after  the  fire,  and 

more  than  two  years  and  six  months  after  the  ninety 

days  in  which  plaintiff  must  have  given  notice  and 

proofs  of  loss.    Such  a  stipulation  as  that  contained 

in  this  policy  is  valid  in  every  state  in  the 

3  Union  save  Indiana.    See  Carter  v.  Insurance 
Co.,  12  Iowa,  287;  Fore  v.  Insurance  Co.,  76  Iowa, 

548  (41  N.  W.  Rep.  309);  Moore  v.  Insurance  Co.,  72 
Iowa,  414  (34  N.  W.  Rep.  183);  Heusinkveld  v.  Insur- 
ance  Co.,  95  Iowa,  504  (64  N.  W.  Rep  594);  Riddles- 
barger  V.  Insurance  Co.,  7  Wall.  391;  Insurance  Co.  v. 
Whitehill,  25  111.  382,  and  cases  cited  in  2  Wood, 
Insurance,  section  460.  There  is  no  claim  that  this 
condition  has  been  waived;  hence  plaintiff's  action  is 
barred  unless  there  be  something  in  his  claim 

4  that  section  2537  of  the  Code  applies.     That 
section  is  found  in  chapter  2  of  title  17  of  the 

Code  of  1873,  relating  to  limitation  of  actions,  and  is 
as  follows:  "If  after  the  commencement  of  an  action 
the  plaintiff  fail  therein  for  any  cause  except  negli- 
gence in  its  prosecution,  and  a  new  suit  be  brought 
within  six  months  thereafter,  the  second  suit  shall 
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for  the  purpose  herein  contemplated  be  a  continua- 
tion of  the  first."    Statutes   similar   to   this  exist 
in  many  of  the  states,  and  the  question  has  frequently 
arisen  whether  such  a  statute  is  applicable  to  a  con- 
tract  limitation  such  as  the  one  in  the  policy  in 
suit.    The  general  tenor   of   the   authorities  is    to 
the    effect  that    it   is    not,    for   the    reason    that 
the    rights    of   the    parties   arise    out   of   contract 
which     relieves   them    from    the    general    limita- 
tions   of     the    statute,     and    as     a     consequence 
from  its  exceptions  also.    See  Riddlesharger  v.  Insur- 
ance  Co.,  supra;  Arthur  v.  Insurance  Co.,  78  N.  Y.  462 
Association  v.  Norris  (Pa.  Sup.)    8    Atl.    Rep.    638 
McElroy  v.  Insurance  Co.  (Kan.  Sup.)  29  Pac.  llep.  478 
Mclntyrev.  Insurance  Co.  (Mich.)  17  N.  W.  Rep.  781 
Insurance  Co.  v.  Hocking  (Pa.  Sup.)  18  Atl.  Rep.  614 
Wilson  V.  Insurance  Co.,  27  Vt.  99;  May,  Insurance, 
section  483. 

These  further  considerations  make  it  clear  to  our 
minds  that  the  statutory  exception  does  not  apply. 
The  section  quoted  says  in  express  terms  that  the  sec- 
ond suit  shall,  for  the  purposes  (therein)  contemplated, 
be  deemed  a  continuation  of  the  first.  What  are  the 
purposes  therein  contemplated  ?  Manifestly,  the  statu- 
tory limitation;  not  the  one  created  by  contract  of  the 
parties.  Again,  the  statute  says  that  the  second  suit 
shall  be  deemed  a  continuation  of  the  first.  If  it  is  so 
regarded,  and  the  plaintiff  is  allowed  to  recover,  we 
have  the  strange  anomaly  of  a  plaintiff  being  allowed 
to  recover  in  an  action  which  was  confessedly  prema- 
turely brought.  Such  an  effect  was  not  contemplated 
by  the  legislature,  and  such  a  construction  is  entirely 
untenable.  We  do  not  think  this  statute  has  any 
application  to  the  contract  limitations  provided  in  the 
policy.  Appellee  asserts  with  confidence  that  we  have 
already  committed  ourselves  to  the  doctrine  that  the 
statute  is  applicable  to  contract  limitations,  and  he 
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cites  the  cases  of  Jacobs  v.  Insurance  Co.,  86  Iowa,  145 
(53  N.  W.  Rep.  101),  and  Archer  v.  Railroad  Co.,  65 
Iowa,  612  (22  N.  W.  Rep.  894).  It  is  true,  we  said  in 
the  Jacobs  Case  that  the  condition  in  the  policy  and 
the  statute  must  be  construed  together;  but  this  state- 
ment was  made  with  reference  to  the  peculiar  facts  of 
that  case.  Timely  action  was  brought  upon  the  pol- 
icy in  that  case.  During  the  trial,  a  mistake  in  the 
description  of  the  property  was  discovered,  and  plain- 
tiff filed  a  substituted  petition,  asking  reformation. 
This  relief  was  granted.  Thereafter  plaintiff  commenced 
a  suit  in  equity,  based  upon  the  policy  as  reformed, 
and  in  the  petition  recited  the  facts  as  to  the  mistake 
in  the  policy,  the  action  to  reform,  and  certain  other 
things  as  an  excuse  for  his  delay  in  commencing  his 
suit.  This  last  action  was  the  one  appealed  to  this 
court,  and  the  statement  we  have  quoted  from  the 
opinion  has  reference  to  this  state  of  facts.  It  differs 
from  the  case  at  bar  in  two  essential  particulars. 
Here  the  original  action  was  prematurely  brought; 
there  the  action  was  timely.  Here  the  defendant  did 
nothing  but  insist  upon  its  strict  legal  rights;  there 
it  denied  the  issuance  of  a  policy  upon  the  property 
destroyed,  and  compelled  plaintiff  to  resort  to  an 
equitable  suit  for  reformation  before  he  could  recover; 
and  suit  was  brought  on  the  policy  as  reformed  within 
thirty  days  after  the  decree  was  rendered.  Moreover, 
it  aflBmatively  appears  from  the  opinion  that  the 
question  as  to  the  inapplicability  of  section  2537  was 
not  raised;  and  the  statement  we  have  quoted  is  prac- 
tically all  that  is  said  regarding  the  matter.  The 
Archer  Case  in  no  manner  decides  the  question. 
This  statement  appearing  therein,  "This  section  does 
not  enlarge  or  extend  the  statutes  of  limitations  but 
simply  provides  that  another  action  may  be  brought 
and  maintained  if  the  original  action  could  have  been 
brought  and  maintained  if  commenced  at  that  time,'' 
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has  reference  to  section  2S44  of  the  Code,  and  not 
to  section  2537;  and  what  is  said  regarding  section 
2537  relates  to  the  ordinary  statutes  of  limitations. 
In  the  cases  of  Heusinkveld  v.  Insurance  Co.,  95 
Iowa,  504  (64  N.  W.  Rep.  594),  and  Wilhelmi 
V.  Insurance  Co.,  68  N.  W.  Rep.  782,  we  assumed, 
without  deciding,  that  section  2537  applied  to 
contract  limitations,  but  in  each  case  we  held  that  the 
statute  did  not  save  the  action.  A  re-hearing  has 
been  granted  in  the  Wilhelmi  Case,  and  it  is  no  longer 
authority.  In  the  Heusinkveld  Case  we  said,  in  effect, 
that  it  was  unnecessary  to  decide  the  question,  for 
that  plaintiff  was  guilty  of  such  negligence  as  barred 
him  of  relief.  In  no  case,  then,  unless  it  may  be  in 
Jacobs  V.  Insurance  Co.,  have  we  squarely  decided  the 
question  presented  by  this  record;  and  if  it  be  said 
that  the  Jacobs  Case  is  in  point,  and  holds  to  a  con- 
trary doctrine  from  that  announced  in  this  opinion,  it 
is  to  that  extent  overruled.  The  record  in  this  case 
clearly  shows  that  plaintiff  failed  in  his  original  suit 
because  of  negligence  in  prematurely  prosecuting  it. 
No  excuse  for  his  haste  is  shown.  In  view  of  these 
facts,  we  might  well  have  found  that  he  did  not  bring 
himself  within  the  statute,  and  abstained  from  decid- 
ing the  point  as  to  the  applicability  of  the  statute 
relied  upon  to  such,  cases.  We  have  thought  it 
advisable,  in  view  of  the  great  number  of  cases  which 
are  continually  arising,  wherein  it  is  sought  to  make  this 
statute  applicable,  to  authoritatively  decide  the  ques- 
tion, and  thus  put  it  at  rest.  Our  conclusion  is  that 
this  statute  does  not  apply,  as  a  general  rule,  to  limi- 
tations by  contract;  and  it  follows  that  plaintiff's 
action  is  barred. — Reversed. 
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KmiLet,  Maub    &    Company,    Appellants,    v.    J.  H.      tefgg? 

Andrbws,  Defendant,  Mary  E.  Andrews,  Garnishee.        vorm 

117  m 

HiislMUid  and  Wife:    priyileged  oommukioations.    The  rule  that       }^  ^^1 
2    statements  made  in  the  hearing  of  others  by  a  husband  or  wife  as       j  lo^^Jf^ 
8    to  conyersations  between  them  are  admissible  does  not  apply  to       1  i3i   eo 
testimony  of  a  spouse  given  on  a  former  trial,  though  in  the  pres. 
ence  and  without  the  objection  of  the  other. 

Waiver:    Failure  to  object.    The  right  of  a  wife  to  object  to  her 

2    husband  testifying  as  to  communications  between  them  (Code, 

8    section  8642)  in  an  action  against  her,  is  not  waived  by  failure  to 

object  to  his  testifying  as  a  witness  for  the  adverse  party  on  a 

former  trial  of  the  action,  if  objection  is  made  when  it  is  attempted 

to  use  such  testimony  on  a  second  trial. 

Ageney  of  Husband.    The  fact  that  a  husband  was  agent  for  his  wife 

2    in  respect  to  the  transactions  sought  to  be  inquired  about  does 

8    not  make  him  competent  to  testify  against  her  as  to  his  relation 

to  her  as  such  agent;  Code,  section  8642,  providing  that  neither 

spouse  can  be  examined  as  to  any  oommxmication  between  them. 

Sams.    Agency  of  a  husband  for  his  wife  in  executing  a  mortg£^e  to 
6    her  to  secure  a  loan  is  not  shown,  so  as  to  charge  her  with  his 
fraudulent  intent  in  so  doing,  merely  by  her  testimony  that  she 
always  expected  him  to  secure  her,  and  intended  to  be  secured. 

Mortgage:    descbiption.    A  mortgage  of  ''all  notes  and  books  of 
4    account  and  the  claims  represented  thereby,"  sufficiently  describes 
the  property  mortgaged,  as  between  the  parties. 

Cube  bt  dblivsbt.     A  defective  description  of  personality  in  a 
6    mortgage  is  cured  by  subsequent  delivery  of  the  personality  to  the 
mortgagee,  as  against  the  creditors  of  the  mortgagor  who  had  no 
right  or  interest  in  the  property  at  the  time  of  the  delivery. 

Iggoe  on  Ckimlshment:    becalling  gabnishbb.    Plaintiff's  motion 

1    for  leave  to  further  examine  the  garnishee,  made  on  a  jury  trial 

of  issues  joined  on  the  garnishee's  examination,  is   properly 

denied,  since  new  issues  might  be  opened,  and  the  examination  of 

the  garnishee  is  not  a  matter  for  the  jury. 

Appeal   from    Boone    District    Court. — Hon.    S.    M. 
Weaver,  Judge. 


Wednesday,  May  12, 1897. 
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Plaintiff,  a  judgment  creditor  of  the  defendant, 
caused  notice  of  pfarnishment  to  be  served  upon  Mary 
E.  Andrews,  as  a  supposed  debtor  of  the  defendant. 
The  garnishee  answered,  and  issues  were  joined  on 
her  answer.  The  case  was  transferred  to,  and  tried  as 
in  equity,  and,  on  appeal,  reversed.  See  94  Iowa,  484 
(62  N.  W.  Rep.  853).  The  case  was  re- tried  to  a  jury, 
and  a  verdict  and  judgment  rendered  in  favor  of  the 
garnishee.    Plaintiff  appeals. — Affirmed. 

J.  M.  Goodson  and  Whitaker  &  Dale  for  appellants. 

Jordan  &  Brockett  for  appellees. 

Given,  J. — ^I.  It  is  not  necessary  that  we  set  out 
the  pleadings  or  proofs.  The  following  statement  of 
facts  will  be  sufficient  for  the  purpose  of  the  ques- 
tions to  be  considered:  Defendant,  J.  H.  Andrews, 
was  for  a  number  of  years  engaged  in  the  retail  hard- 
ware business  in  Boone,  Iowa.  He  became  indebted 
to  his  wife,  this  garnishee,  for  borrowed  money,  and 
executed  to  her  a  chattel  mortgage  upon  his  stock  of 
hardware,  notes,  books  of  account,  and  other  property 
described,  to  secure  the  same,  and  also  conveyed  to  her 
certain  real  estate.  Mrs.  Andrews  took  possession  of 
the  property  described  in  the  mortgage,  by  virtue 
thereof,  and  afterwards  sold  it  at  public  sale,  and  bid 
it  in  at  ten  thousand  dollars.  Plaintiff  contends  that 
these  conveyances  and  transactions  were  to  hinder, 
delay,  and  defraud  the  creditors  of  the  defendant,  and 
that  the  garnishee  should  be  held  to  be  indebted  to 
the  defendant  to  the  value  of  the  property  so 
received  by  her,  and  to  pay  to  the  plaintiff  the  amount 
of  its  judgment  against  the  defendant. 

II.  Plaintiff  first  introduced  in  evidence  the 
answer  of  the  garnishee,  and  then  ''asked  leave  to 
lecall  Mary  E.  Andrews  for  further  examination  as 
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garnishee."    This  the  court  refused  to  permit,  for  the 
sufScient   reason   that   the    issues    had    been 

1  joined,  and  to  permit  a  further  examination  of 
Mrs.  Andrews,  as  garnishee,  might  open   up 

new  issues,  and  for  the  further  reason  that  the  exami- 
nation of  a  garnishee  is  not  a  matter  for  a  jury. 

III.    On  the  former  trial,  J.    H.  Andrews  was 

examined  as  a  witness  on  behalf  of  the  plaintiff,  Mrs. 

Andrews  being  present,  and  not   objecting;  and  his 

testimony  was  taken  down  by  the  reporter.    On 

2  this  trial,  plaintiff   called   Mr.  Andrews  as   a 
witness,  whereupon  Mrs.  Andrews  objected  to 

his  examination,  upon  the  ground  "that  he  is  the  hus- 
band of  garnishee,  and  is  incompetent,  under  the 
statute,  to  testify  in  this  proceeding."  Counsel  for 
plaintiff  stated  that  the  purpose  of  calling  Mr. 
Andrews  was  to  ascertain  matters  relating  solely  to 
his  relation,  as  agentforhis  wife,  in  these  transactions. 
The  objection  was  sustained,  and  thereupon  the  plain- 
tiff offered  to  read,  in  evidence  the  testimony  of  Mr. 
Andrews  taken  on  the  former  trial.  To  this  the  same 
objection  was  made,  and  the  further  one  that  the 
witness  was  present  in  court.  These  objections  were 
sustained,  and  thereafter  plaintiff  called  persons  who 
were  present  at  the  former  trial,  and  sought  to  prove 
by  them  statements  made  by  Mr.  Andrews  in  his 
examination  on  that  trial,  ai:  I  to  this  like  objec- 
tions were  sustained.  -These  rulings  were  correct. 
"Neither  husband  nor  wife  can  be  examined  in  any 
case  as  to  any  communication  made  by  the  one  to  the 
other  while  married."  Code,  section  3642.  The 
examination  sought  to  be  made  was  as  to  these  tran- 
sactions between  Mr.  and  Mrs.  Andrews,  and  was 

clearly  within  the  prohibition  of  said  section. 
8         This  being  true,  the  transcript  of  the  evidence 

was  incompetent.  While  it  is  true  that  state- 
ments made  by  husband  or  wife  as  to  communications 
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between  them,  in  the  hearing  of  others,  are  admissi- 
ble under  some  circumstances,  they  are  certainly  not 
when  the  statement  is  made  in  giving  testimony. 
Silence  under  such  circumstances  should  not  be  con- 
strued as  assent.  That  Mr.  Andrews  acted  as  agent 
for  his  wife  as  to  all  or  a  part  of  these  transactions  does 
not  limit  the  application  of  the  statut-e.  Plain tifiF  cites 
McKinney  v.  Railroad  Co.,  104  N.  Y.  352  (10  N.  E. 
Rep.  544),  holding,  in  effect,  that  a  party  who  waived 
his  right  to  object  to  evidence  privileged  by  statute 
could  not  object  to  the  same  evidence  on  a  second 
trial.  In  that  case,  the  party  having  the  right  to 
object  introduced  the  privileged  evidence.  In  this 
case  it  was  by  the  other  party. 

IV.    At  the  close  of  the  evidence,  plaintiff  moved 

for  a  judgment  against  the  garnishee  on  her  answer 

and  the  evidence,  and  assigns  the  overruling  of  said 

motion  as  error.    The  mortgage  to  garnishee 

4  describes,  among  other  things,  ''also  all  notes 
and  books  of  account  and  the  claims  repre- 
sented thereby."  The  evidence  shows  that  there 
came  into  the  hands  of  garnishee  notes  and  accounts 
largely  in  excess  of  the  amount  of  plaintiff's  judg- 
ment. The  grounds  of  the  motion  are  that  these 
notes  and  accounts  were  not  suflBciently  described  in 
the  mortgage  to  entitle  garnishee  to  them,  under  it; 
that  the  indebtedness  to  her  was  fully  paid;  and  that 
srd  notes  and  accounts  were  not  included  in  the  sale 
to  her  under  the  mortgage.  Concede  that  the  descrip- 
tion of  the  notes  and  books  of  account  is  not  sufficient 
as  to  third  persons  without  notice;  it  was  sufficient  as 

between  the  parties  to  the  mortgage.  It  appears 

5  that,  prior  to  the  service  of  the  notice  of  gar- 
nishment, garnishee  had  taken  possession  of 

the  mortgaged  property,  including  these  notes  and 
books  of  account,  and  had  caused  said  property  to  be 
sold,  and  had  bid  the  same  in.    "A  defective  description 
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may  be  cured  by  a  subsequent  delivery  of  the 
property  to  the  mortgagee,  as  against  persons  who 
have  not  acquired  any  right  or  interest  before  such 
delivery."  Jones,  Chat.  Mortg.  section  60.  Plaintiff 
had  not  acquired  any  right  or  interest  in  these  notes 
and  accounts  at  the  time  they  were  delivered  to  the 
mortgagee,  and,  by  the  delivery,  it  had  notice  as  to 
what  particular  notes  and  books  of  account  were  cov- 
ered by  the  mortgage.  We  do  not  think  the  evidence 
sustains  the  claim  that  the  indebtedness  to  garnishee 
was  fully  paid,  aside  from  these  notes  and  accounts, 
nor  that  they  were  not  included  in  the  public  sale  of 
the  mortgaged  property.  There  was  no  error  in  over- 
ruling the  motion. 

V.  Plaintiff  contends  that  the  verdict  is  contrary 
to  the  evidence,  in  that  it  finds  that  the  mortgage  is 
valid,  and  that  the  garnishee  is  not  indebted  to  the 
defendant.  It  is  urged  that  the  mortgage  was  for  an 
amount  greatly  in  excess  of  the  indebtedness  to  gar- 
nishee; that  it  was  given  to  hinder,  delay,  and  defraud 
creditors,  and  with  the  agreement  that  it  should  be 
kept  secret,  and  withheld  from  record,  and  in  fraud  of 
creditors;  also,  that  the  sale  of  the  mortgaged  property 
was  irregular  and  void.  We  will  not  discuss  the  evi- 
dence bearing  upon  these  several  propositions.  It  is 
sufficient  to  say  that  we  think  the  verdict  as  to  each 
has  such  support  as  that  we  should  not  disturb  it. 

VI.  Appellant  asked  three  instructions,  in  effect 
as  follows,  which  were  refused,  and  the  refusal  is 
assigned  as  error:  The  first  is  that  the  relationship 
between  Mr.  and  Mrs.  Andrews  should  be  considered 
in  determining  whether  the  transactions  in  question 
between  them  were  in  good  faith,  and  that,  if  in  good 

faith,  the  relationship  would  not  render  them 
6         less  binding;  the  second,  that  fraud  may  be 

found  from  circumstances;  and  the  third,  '^hat, 
if  J.  H.  Andrews  acted  as  agent  of  garnishee  in  the 
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making  and  execution  of  the  mortgage,  then  his  acts 
were  her  acts,  and,  if  he  fraudulently  made  such  mort- 
gage, then  she  would  be  chargeable  with  his  intent  to 
defraud  his  creditors."  This,  it  is  said,  is  based  upon 
the  evidence  of  garnishee  that  she  "always  expected 
him  to  secure  her,"  and  that  she  "intended  to  be 
secured."  Such  an  expectation  and  intention  do  not 
show  an  agency  on  the  part  of  Mr.  Andrews  in  execut- 
ing the  mortgage,  and  therefore  the  third  instruction 
asked  was  properly  refused.  The  subject-matters  of 
the  first  and  second  were  fully  embraced  in  those 
given,  and  therefore  there  was  no  error  in  refusing  to 
give  them. 

Appellant  complains  of  the  sixth  instruction 
given,  because  it  "utterly  ignored  the  irregularity  of 
the  sale."  There  was  no  Evidence  of  sucn  irregu- 
larity in  the  sale  as  to  call  for  an  instruction  on  that 
subject.  In  the  seventh  instruction  the  jury  was  told 
that,  in  determining  the  question  of  fraud,  they  should, 
with  other  matters  mentioned,  consider  "the  manner 
in  which  the  foreclosure  was  made  and  the  sale  there- 
under conducted."    This  was  suflBcient  on  this  subject. 

These  conclusions  fully  answer  other  complaints 
against  the  instructions  given.  We  find  no  error  in 
the  record  before  us,  and  the  judgment  is  therefore 

AFFIBMBD. 
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HoEAOB  Leach,  e^  a?.,  v.  The  Gebmania  BaiLDiNa  Asso-  }}}  \f^ 
oiATiON  OF  Clinton,  Iowa,  Appellant.  m  & 

(115     26 

Mandate  and  Proceedings  Belew;    supplemental  pktition:    Parti-  \%  J^l 
iion.    Where  a  decree  in  partition,  fixing  the  respective  interests  m~mi 
of  the  parties,  and,  as  incidental  relief,  allowing  plaintifEs  for  l^LJ^il 
rents  and  profits  up  to  the  time  of  the  trial,  was  modified  on  j02   i: 
appeal,  as  to  said  interests,  and  remanded  for  proceedings  in         ^' 


accordance  with  the  opinion,  a  supplemental  petition  filed  in  the  j^    ^^ 
'    lower  court,  alleging  defendant's  continued  possession  of  the  , — 
property  after  the  trial,  and  requiring  him  to  account  for  rents  \^ 
and  profits  accruing  since  ttiat  time,  did  not  set  up  a  new  cause  of 
action,  and  the  r^ief  so  demanded  was  properly  given  on  final 
decree. 

Appeal  from  Clinton  District  Court. — Hon.  C.  M.  Wat- 
erman, Judge. 

Wednesday,  May  12, 1897. 

In  an  action  for  partition  of  certain  lots  in  the 
city  of  Clinton,  the  district  court  decreed  that  the  plain- 
tiffs were  the  owners  of  an  undivided  two-thirds 
thereof,  and  the  defendant  of  the  remaining  one-third, 
and,  in  the  adjustment  of  the  equities,  allowed  for 
rents  and  profits  up  to  the  time  of  the  trial,  Septem- 
ber 19, 1892.  The  supreme  court,  on  appeal,  so  mod- 
ified this  decree  as  to  declare  plaintiffs  entitled  to  an 
undivided  four-ninths  interest  in  the  lots,  and  the 
defendant  to  the  remaining  five-ninths  thereof. 
When  procedendo  was  filed,  and  the  case  re-docketed 
in  the  district  court,  but  before  decree  was  entered  in 
accordance  with  the  mandate  of  the  supreme  court, 
the  plaintifEs  filed  a  supplemental  petition,  alleging 
that  the  defendant  had  occupied  the  lots  in  contro- 
versy since  September  19,  1892,  and  asking  that  it  be 
required  to  account  for  the  rents  and  profits  since  that 
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time.  The  defendant  moved  to  strike  this  from  the 
record,  on  the  ground  that  it  set  up  a  new  cause  of 
action,  and  could  not  be  heard  in  the  case,  after  the 
proceedings  referred  to.  The  motion  was  overruled, 
and  the  defendant,  the  Germania  Building  Association, 
appeals. — Ajffirmed. 

Walliker  Bros,  for  appellant. 

Calvin  H.  George  for  appellees. 

Labb,  J. — The  fact  that  the  case  was  appealed  to 
the  supreme  court,  and  remanded  for  further  proceed- 
ings, does  not,  alone,  require  the  denial  of  additional 
relief.  Jones  v.  Clark,  31  Iowa,  497;  Fisher  v.  Holden 
(Mich.)  47  N.  W.  Rep.  1063.  In  such  case,  however, 
greater  care  should  be  exercised  in  granting  it.  Par- 
ties will  not  be  permitted  to  plead  a  new  cause  of 
action  in  a  supplemental  petition.  Bank  v.  Shoe- 
maker  (Pa.  Sup.)  2  Am.  St.  Rep.  649,  (11  Atl.  Rep. 
304).  And  when  facts  are  alleged  occurring  since  the 
beginning  of  the  action,  and  there  are  no  new  parties, 
it  will  be  read  with  the  original  petition,  and  the  two 
considered  as  one  pleading.  Straughan  v.  Hall  wood 
(W.  Va.)  8  Am.  St.  Rep.  229,  (4  S.  E.  Rep.  394).  The 
ordinary  use  of  the  supplemental  petition  is  in  alleg- 
ing facts  transpiring  after  the  beginning  of  the  action, 
or  which  were  not  known  at  that  time,  tending  to 
strengthen  or  re-enforce  the  cause  of  action,  or  to 
enlarge  the  extent  of,  or  change,  the  relief  sought. 
Sigler  v.  Gondon,  68  Iowa,  441  (27  N.  W.  Rep.  372); 
Hervey  v.  Savenj,  48  Iowa,  313;  City  of  Davenport  v. 
Mitchell,  15  Iowa,  194;  Seevers  v.  Hamilton,  11  Iowa, 
66;  Nave  v.  Adams  (Mo.  Sup.)  17  S.  W.  Rep.  958; 
Candler  v.  Pettit,  19  Am.  Dec.  399.  Whether  a  sup- 
plemental petition  may  be  filed  is  largely  within  the 
discretion  of  the  court.    State  v.  Williams,  90  Iowa. 
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513  (58  N.  W.  Rep.  904).  The  relief  sought  in  this 
case  comes  clearly  within  these  established  rules. 
After  th3  entry  of  the  decree  in  the  district  court, 
September  19,  1892,  the  defendant  continued  in  the 
possession  of  the  property,  and  enjoyed  its  use  until 
the  procedendo  was  issued,  and  the  case  re-docketed  for 
"proceedings  to  be  had  in  said  court,  not  inconsistent 
with  the  opinion  of  the  supreme  court,"  as  found  in 
64  N.  W.  Rep.  790.  The  main  contention  in  the  case 
was  with  reference  to  the  respective  interests  of  the 
parties  in  the  lots  in  controversy,  and  the  adjustment 
of  the  other  equities  was  only  incidental  to  this  issue. 
The  defendants  have  been  in  continual  occupancy 
during  the  litigation, — for  three  years  and  three 
months, — and  it  is  only  just  that  the  rents  and  profits 
accruing  during  this  long  period,  should  be  taken  into 
consideration  in  entering  the  final  decree.  These 
were  not  involved  in  the  original  action,  and  the 
remark  in  the  opinion  relied  on,  is  no  more  than  a 
statement  to  that  effect.  The  plaintiffs  are  entitled 
to  additional  relief,  and  no  good  reason  appears  for 
sending  them  out  of  court,  to  immediately  return  for 
the  purpose  of  litigating  this  very  matter.  The  ruling 
was  right. — Affiembd. 
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The  Iowa  Railroad  Land  Company,  Appellant,  v. 
Samuel  T.  Davis. 

Taxation:    publto  lands:    Patent.    A  pre-emption  claim  was  can- 
t    celed,  and  the  land  certified  to  the  state,  which  patented  it  to  a 
3    railroad  company.    J'he  pre-emption  claimant,  however,  refused 
3    to  receive  back  the  payments  which  had  been  made  by  him,  and 
insisted  on  the  validity  of  his  claim;  and  subsequently  the  certifi- 
cation was  canceled,  and  a  patent  issued  to  him.    Heldy  that  the 
United  States  did  not  hold  the  title  in  trust  after  the  certification, 
and  the  land  became  taxable  from  that  time. 

Voluntary  payment:    Mistake  of  law.    Where  the  railway  oom- 
1    pany,  after  the  annulment  of  the  certification  and  the  issuance  of 

3  the  patent  to  the  claimant,  and  after  decisions  of  the  general  land 

4  office  of  the  United  States  supreme  court  against  the  contention 
on  which  it  based  its  claim,  paid  taxes  on  the  land,  long  before 
they  became  delinquent,  and  without  the  claimant's  consent,  it 
can  not  recover  the  amount  paid  from  the  claimant. 

Appeal  from  Woodbury  District  Court. — ^HoN.  GsoBaE 
W.  Wakefield,  Judge, 

Thursday,  May  18, 1897. 

Suit  in  equity  to  recover  for  taxes  paid  by  plain- 
tiff and  its  assignors  upon  certain  lands  in  Wood- 
bury county,  the  title  to  which  at  the  time  the  taxes 
were  paid  being  in  dispute,  and  finally  found  by  this 
court  to  be  in  defendant's  grantors  (see  72  Iowa,  508, 
34  N.  W.  Rep.  304),  this  decree  being  aflBrmed  by  the 
supreme  court  of  the  United  States  (148  XJ.  S.  38, 12 
Sup.  Ct.  Rep.  362).  The  trial  court  sustained  a  demur- 
rer to  the  plaintiff's  petition,  and  plaintiff  appeals. — 
Affirmed. 

Chas.  A.  Clark  for  appellant. 

C.  C.  Cole,  0.  C.  Treadway,  and  S.  T.  Davis  (pro  se) 
for  appellee. 


Ma^  1897]      Iowa  Railroad  Land  Co.  v.  Davis.  129 


Deemer,  J.— From  the  petition  we  gather  the  fol- 
lowing facts,  which  are  regarded  as  controlling.  On 
the  nineteenth  day  of  July,  1856,  Thomas  L.  Griffey, 
defendant's  grantor,  filed  a  pre-emption  claim  to  cer- 
tain lands  in  Woodbury  county,  in  the  United  States 

land  oflBce,  and  some  time  prior  to  July  7,  1857^ 
1  made  final  proofs.    On  this  last-named  date  the 

commissioners  of  the  general  land  office  can- 
celed the  pre-emption  entry  and  location,  but  Griffey 
refused  to  receive  back  the  payment  made  by  him  for 
the  land,  and  insisted  upon  the  validity  of  his  claim- 
Afterwards,  and  on  the  thirtieth  day  of  June,  1882,  the 
letter  of  cancellation  was  withdrawn  and  set  aside, 
and  a  patent  was  issued  to  Griffey  covering  the  land 
originally  located  by  him.    The  plaintiff  claimed  title 
to  the  lands  under  grant  of  May  15, 1856,  and  certified 
as  land  in  place,  April  7,  1863.    After  the  completion 
of  the  railway,  and  on  July  5,  1871,  the  land  was  pat- 
ented by  the  state  to  the  railway  company.    It  appears 
that   the    railway  was    surveyed    past  the  land  in 
question  July  5,  1856,  but  the  plat  of  this  survey 
was  not  filed  with  the  state  department  until  October 
2,  1856,  nor  was  it  filed  in  the  United  States  land 
oflBcft  until  October  13, 1856.    In  the  case  of  Land  Co. 
V.  Griffey,  72  Iowa,  505  (34  N.  W.  Rep.  304),  being  a 
controversy    between    plaintiff's    assignor    and    the 
defendant's  grantor, — we  held  that  the  railroad  com- 
pany acquired  no  interest  in  the  land  until  a  plat  of 
the  survey  was  filed  in  the  general  land  oflBce  at 
Washington;  following  a  line  of  decisions  commenc- 
ing with  Railroad  Co.  v.  Grinnell,  decided  June  14, 
1879,  and  reported  in  51  Iowa,  476  (IN.  W.  Rep.  712). 
We  further  held  that  until  the  plat  was  so  filed  the 
land  was  open  to  pre-emption,  and  that  since,  before 
such  plat  was  so  filed,  defendant  had  obtained  a  valid 
pre-emption  right,  upon  which  he  afterwards  procured 
Vol.  102  la— 9 
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a  patent,  his  was  the  better  title.  This  case  was 
affirmed  by  the  supreme  court  of  the  United  States, 
the  opinion  bein^  found  in  the  case  referred  to  in  the 

statement  preceding  this  opinion.     143  XJ.  S.  38; 
2         (12  Sup.  Ct.Rep.  362).  The  land  was  taxed  for  the 

year  1871,  and  for  each  and  every  subsequent 
year  down  to  and  including  the  year  1890,  and  the  taxes 
so  assessed  were  paid  by  the  plaintiff  and  its  assignors. 
These  taxes  were,  as  a  rule,  paid  before  the  first  day 
of  March  of  the  year  succeeding  the  levy,  and  all 
except  two  small  items  were  paid  prior  to  the  first  day 
of  April.  The  petition  alleges  that  plaintiff  and  its 
assignors  supposed  and  believed,  until  the  adverse 
decision  against  it  in  the  supreme  court  of  the  United 
States,  that  it  was  entitled  to  the  land  under 
the  act  of  congress  approved  May  15,  1856,  and 
that  the  taxes  were  paid  in  good  faith;  each  and 
all  believing  that  it  was  the  lawful  owner  of  the 
land,  and  held  the  same  by  good  and  indefeasible 
title.  Davis  acquired  title  to  the  lands  by  virtue  of 
certain  mesne  conveyances  from  Griffey,  and  with  full 
notice  and  knowledge  that  plaintiff  and  its  assignors 
had  paid  the  taxes  thereon.  This  suit  is  for  an 
accounting  as  to  the  taxes  paid,  for  judgment  for  the 
amount  thereof,  and  to  establish  a  lien  to  the  amount 
of  the  judgment  against  the  land.  The  demurrer  is 
the  general  equitable  one,  and  further  says  that  all 
claims  for  taxes  paid  prior  to  the  year  1887  are- 
barred  by  the  statute  of  limitations.  Another  ground 
of  the  demurrer  is  that  the  lands  were  not  taxable 
prior  to  the  year  1883,  and  plaintiff  is  not  entitled  to 
any  relief  for  taxes  paid  prior  to  that  date.  The  trial 
court  found  that  plaintiff's  title  was  and  is  absolutely 
null  and  void,  and  that  it  and  its  grantors  paid  the 
taxes  under  a  mistake  of  law,  and  are  not  entitled  to 
recover.  It  also  found  that  the  lands  were  not  sub- 
ject to  taxation  prior  to  the  year  1882,  and  that  in  no 
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event  would  defendant  be  liable  for  taxes  paid  by 
plaintiff  or  its  assignors  daring  the  years  1871  to  18S2, 
inclusive. 

Appellant's  counsel  in  argument  first  attacks 
this  last  conclusion  of  the  court,  and,  following  the 
order  adopted  by  him,  we  turn  our  attention  to  this 

proposition.    The  conflicting  claims  of  the  par- 
3         with  reference  to  this  point  may  be  stated  as 

follows:  Appellant  contends  that,  when  one 
acquires  a  vested  right  to  a  patent  for  lands,  it  is  the 
equivalent  of  a  patent  actually  issued,  and,  when  the* 
patent  does  issue,  it  relates  back  to  the  inception  of 
the  right  of  the  patentee,  and  he  takes  the  legal  title, 
by  relation,  from  the  date  of  his  original  right  thereto, 
and  that  under  the  facts  of  this  case  the  legal  title  to 
the  land  was  in  defendant  and  his  grantors  from  the 
year  1856,  and  was  taxable  from  and  after  that  year. 
It  also  contends  that,  if  it  be  held  that  the  lands 
claimed  under  the  land  grant  were  not  taxable  until 
the  patent  issued,  as  the  state  patented  the  land  to 
plaintiff's  assignors  in  the  year  1872,  it  was  taxable 
for  that  and  subsequent  years.  While,  on  the  other 
hand,  appellee's  counsel  contend  that  the  lands  were 
not  taxable  until  the  patent  issued  to  Griffey,  for  the 
reason  that  prior  thereto,  and  during  the  controversy 
between  the  parties  as  to  the  title  to  the  land,  the 
United  States  held  the  title  in  trust  for  the  party 
entitled  thereto,  and  that  while  so  held  the  land  was 
not  subject  to  taxation.  Neither  party  disputes  the 
proposition  of  law  made  by  the  other,  and  the  case 
turns  upon  this  one  proposition,  did  the  United  States 
hold  the  title  in  trust  prior  to  the  time  it  issued  the 
patent  to  Griffey?  Answer  to  this  question  depends 
upon  the  solution  of  the  question  as  to  whether 
the  government  held  the  legal  title  to  the  land 
after  it  certified  the  same  to  the  railway  company. 
The   petition   recites   that    the    secretary    of    the 
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interior  certified  the  land  to  the  state  of  Iowa 
April  7,  1863,  and  that  the  state  patented  the 
same  to  plaintiff's  assignors  July  5,  1871.  Now,  it 
has  frequently  been  held  that  such  certification  and 
patent  operate  to  transfer  the  legal  title,  subject  to 
be  decreed  to  another  who  subsequently  shows  him- 
self entitled  thereto.  The  legal  title  passed  to  the 
plaintiff's  assignors,  and  the  lands  were  clearly  tax- 
able from  that  time  on.  Chicago,  R.  <&  M,  R.  Co. 
V.  Carroll  County,  41  Iowa,  153;  Land  Co.  v.  Antoine, 
52  Iowa,  429  (3  N.  W.  Rep.  468);  American  Emigrant 
Co.  V.  Iowa  R.  L.  Co..  52  Iowa,  326  (3  N.  W.  Rep.  88); 
Mower  v.  Fletcher,  116  U.  S.  385  (6  Sup.  Ct.  Rep.  409); 
Williams  V.  U.  S.,  138  U.  S.  516  (11  Sup.  Ct.  Rep.  457); 
Duena  Vista  Count?/  v.  Iowa  Falls  &  S.  C.  R.  Co.,  112  U. 
S.  176  (5  Sup.  Ct.  Rep.  84).  The  cases  of  Land  Co.  v. 
Fitchpatric/c,  52  Iowa,  244  (3  N.  W.  Rep.  40);  Iowa 
Homestead  Co.  v.  Webster  Coiintij,  21  Iowa,  221;  Dicker- 
son  V.  Yefzer,  53  Iowa,  681  (6  N.  W.  Reo.  41);  Doe  v. 
Land  Co.,  54  Iowa,  657  (7  N.  W.  Rep.  118);  and  Grant 
V.  Land  Co.,  54  Iowa,  673  (7  N.  W.  Rep.  113),— are  not 
in  point,  for  the  reason  that  in  none  of  them  was  the 
land  certified  by  the  general  government,  and  pat- 
ented by  the  state.  On  the  contrary,  in  each  case  the 
title  was  withheld  by  the  general  government  pend- 
ing a  controversy  between  conflicting  claimants,  and 
it  was  thought  improper  to  hold  that  the  land  was 
subject  to  taxation  and  to  tax  sale^  while  the  United 
States  had  a  duty  to  perform  in  regard  to  it.  It  is 
clear  that  the  land  was  taxable  after  its  certification 
by  the  general  government.  Whether  it  was  taxable 
from  the  time  Griffey  was  entitled  to  receive  his  pat- 
ent we  need  not  determine,  for  no  taxes  were  levied 
until  after  the  United  States  had  certified  the  lands, 
and  transferred  the  legal  title  to  the  railroad  com- 
pany. The  case  of  Wood  v.  Ciirran,  76  Iowa,  562  (41  N. 
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W.  Rep.  214),  is  not  in  conflict  with  the  views  herein 
expressed. 

Appellant's  next  point  is  that  it  paid  the  taxes  in 
good  faith,  and  that  under  the  doctrine  announced  in 
Goodnow  V.  Moulton,  51  Iowa,  555  (2  N.  W.  Rep.  395), 
and  other  like  cases,  it  is  entitled  to  recover 
4  the  amount  thereof,  with  interest,  and  to  estab- 
lish the  amount  of  such  payments  as  a  lien 
upon  the  land.  To  this  appellee  responds  by  saying 
that  the  taxes  were  paid  under  a  mistake  of  law;  were 
paid  voluntarily  with  full  knowledge  of  all  the  facts, 
and  without  the  request  or  consent  of  the  owner  of 
the  land,  in  violation  of  a  right  given  by  statute  to 
the  owner,  not  in  good  faith,  but  with  knowledge  that 
their  title  was  void,  and  that  claims  for  all  taxes  paid 
prior  to  the  year  1887  are  barred  by  the  statute  of 
limitations.  Appellee  confidently  relies  upon  the 
cases  of  Garrigan  v.  Knight j  47  Iowa,  525;  Montgom- 
erg  Coiintg  v.  Severson,  68  Iowa,  451  (27  N.  W.  Rep. 
377);  Read  v.  Howe,  49  Iowa,  65;  Barr  v.  Patrick,  59 
Iowa,  134  (12  N.  W.  Rep.  805);  Dubuque  &  S.  C.  R.  Co, 
V,  Board  of  Supervisors,  40  Iowa,  16.  In  the  case  of 
Garrigan  v.  Knight,  supra,  we  held,  following,  as  we 
now  believe,  the  general  current  of  authority,  that 
'*when  the  title  to  real  estate  is  in  con- 
troversy, and  one  of  the  parties  pays 
the  taxes,  and  is  afterwards  unsuccessful  in  his 
claim  of  ownership,  he  cannot  recover  the  taxes  thus 
paid."  It  was  also  said  in  that  opinion  that  "the  mere 
fact  that  plaintiff  knew  the  defendant  was  paying  the 
taxes  under  claim  of  title  is  not  sufficient  from  which 
to  infer  a  promise."  This  case  was  followed  in  Read 
V.  Howe,  supra.  In  the  case  of  Goodnow  v.  Moulton, 
supra,  we  modified  this  general  rule,  and  held  that  in 
some  cases  one  who  pays  taxes  upon  lands  believing 
in  good  faith  that  he  is  the  owner  thereof  may  recover 
them  of  the  successful  litigant  for  the  title.    In  that 
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case  we  said,  however:    "It  was  not  until  1872,  that 
there  was  an  authoritative  decision  adverse  to  those 
claiming  under  the  railroad  grant.    Under  these  cir- 
cumstances, the  Homestead  Company  was  fully  justi- 
fied in  believing  that  it  was  clothed  with  the  legal 
title.    By  no  amount  of  care  and  diligence  could  it 
have  arrived  at  any  other  conclusion.    The  title  was 
in  great  doubt,  and  nothing,  under  the  circumstances, 
short  of   a   decision  of  the  supreme  court   of   the 
United  States,  could  reasonably  be  expected  to  settle 
the  question.    Until  such  decision  was  made,  it  was 
the  duty  of  parties  claiming  under  both  these  grants 
to  pay  the  taxes.    Either  was  fully  justified  in  so 
doing.    The  circumstances  are  peculiar  and  anom- 
alous, and  demand  the  establishment  or  recognition 
of  a  rule  consonant  with  law,  equity,  justice,  and 
common  honesty.    That  the  defendant  should  reim- 
burse  the   plaintiff   for   the  taxes   paid,  there  can 
be    no    doubt,   unless    there   is    some    well-recog- 
nized principles  which  forbids  it.    We  do  not  believe 
there  is  any  such.    The  foregoing  views  do  not  con- 
flict with  Garrigan  v.  Knight,  47  Iowa,  525.    In  that 
case  the  plaintiff  purchased  his  land  from  the  general 
government.    About  his  title  there  could  be  no  dis- 
pute.   This  the  defendant  was  bound  to  know.    The 
latter,  in  fact,  had  no  title,  and  this  he  was  bound  to 
know.    Any  one  having  ordinary  knowledge  of  the 
law  could   and  would  have  so  advised  him.     The 
defendant,  without  inquiry  or  the  use  of  ordinary  dili- 
gence, paid  the  taxes.    The  payments,   under  such 
circumstances,  were  made  oflSciously,  and  by  an  inter- 
meddler."    The  Goodnoiv  Case  has  since  been  followed 
in  a  number  of  cases,  most,  if  not  all,  of  which 
involved  the  same  controversy,  and  were  attended 
with  the  same  peculiar  circumstances.     Goodnow  v. 
OaUeij,  68  Iowa,  27  (25  N.  W.  Rep.  912);  Goodnow  v. 
Stryker,  62  Iowa,  221  (14  N.  W.  Kep.  345,  and  17  N.  W. 


May  1897]     Iowa  Railboad  Land  Co.  v.  Davib.  185 

Rep.  506);  Goodnow  v.  Litchfield,  63  Iowa,  282  (19  N.  W. 
Rep.  226);  Bradley  v.  Cole,  67  Iowa,  652  (25  N.  W.  Rep. 
849);  American  Emigrant  Co.  v.  Iowa  Railroad  Land 
Co.,  52  Iowa,  327  (3  N.  W.  Rep.  88);  Fogg  v.  Holcomb, 
64  Iowa,  628  (21  N.  W.  Rep.  Ill);  Merrill  v.  Tobin,  82 
Iowa,  534  (48  N.  W.  Rep.   1044).    In  the  case  of  Good- 
now  V.  Wells,  76  Iowa,  774  (38  N.  W.  Rep.  172),  we  said, 
while  following  the  Goodnow-MouUon  Case,  "There 
are  members  of  this  court  who  think  the  cited  case 
of    Goodnow  v.    Moulton   was   incoiTectly    decided." 
Without      now      questioning     the     soundness     of 
the    original    Goodnoiv    Case,    it    is    suflBcient    to 
say  that  we  are  not  in  favor  of  further  extending  the 
rule;  and  that  to  entitle  one  to  recover  taxes  paid  on 
the  land  of  another,  the  equities  must  be  strongly  in 
his  favor,  and  the  facts  must  be  such  as  to  bring  the 
case  clearly  within  the  rule  announced  in  the  Good- 
now Cases.    It  was  certainly  the  duty  of  the  railway 
company  to  pay  the  taxes  assessed  against  the  land 
while  the  legal  title  was  in  it;  that  is  to  say,  down 
until  the  time  the  patent  issued  to  Griffey,  which  was 
in  the  year  1882.    At  this  last-named  date  the  land 
department     of    the    United     States     government 
rescinded  and  annulled  the  certification  of  the  lands, 
reinstated  Griffey's  pre-emption,  and  issued   him  a 
patent  for  the  land,  which  was  recorded  on  the  sev- 
enth day  of  July,  1882.    The  plaintiff  and  its  grantors 
paid  the  taxes  before  the  right  of  the  owner  to  pay 
without  incurring  liability  for  interest  had  expired, 
and  long  before  any  sale  of  the  land  for  taxes  could 
have  been  made.    Davis  did  not  acquire  any  interest 
or  title  to  the  lands  until  the  year  1887.    The  petition 
alleges  that  the  attorney  general  of  the  United  States 
held  and  decided  in  the  year  1857  that  the  lands  in 
quest^'on  were  not  subject  to  pre-emption  or  selection 
or  location  by  pre-emptors  after  the  line  of  road  from 
Dubuque    to    Sioux    City    was .  definitely    fixed    by 
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being  surveyed  and  staked  out,  and  the  commissioners 
of  the  general  land  office  of  the  United  States,  in 
accordance  with  such  decision  of  the  attorney  general, 
uniformly  held  that  such  lands  were  not  subject  to 
pre-emption,  and  canceled, — erroneously,  as  it  has  since 
turned  out, — the  pre-emption  of  Griffey  for  that 
reason.  But  that  plaintiff,  and  those  under  whom  it 
claims  title,  always  relied  upon  the  decision  of  the 
attorney  general  and  the  action  of  the  general  land 
office  in  administering  the  grant,  and  each  and  all  of 
them  honestly  believed  that  they  had  good  and  perfect 
title  to  said  land  until  the  decision  of  the  United 
States  supreme  court  aforesaid.  The  petition  also 
recites  as  we  have  before  stated,  that  the  land  and 
interior  departments  of  the  United  States  reversed 
this  holding  of  the  attorney  general  and  the  action  of 
the  land  commissioner  canceling  and  annulling  the 
pre-emption  of  the  land  by  Griffey,  rescinded  and 
annulled  the  erroneous  certification  of  the  land  to  the 
state,  and  issued  a  patent  for  the  land  to  him,  which 
was  recorded  in  the  year  1882.  From  and  after  this 
date,  if  not  before,  it  was  the  duty  of  Griffey  and  his 
grantors  to  pay  the  taxes  assessed  against  the  land. 
It  thus  appears  that  the  title  under  which  the  plain- 
tiff and  its  grantors  claimed  was  adjudged  to  be  void 
and  canceled  by  the  very  authorities  on  whose  opinion 
they  say  they  relied  at  the  time  they  paid  the  taxes 
assessed  and  levied  after  the  year  1882.  Moreover, 
this  court  had  held,  as  early  as  the  year  1867,  "that 
simply  staking  and  surveying  the  land  fixes  nothing, 
and  it  is  not  sufficient"  as  against  a  pre-emption  right. 
See  Fremont  County  v. Burlington  &  M.  B.  Co.,  22  Iowa,  96. 
This  decision  was  affirmed  by  the  supreme  court  of  the 
United  States  in  the  year  1870.  See  9  Wallace,  89. 
Again,  in  Bailroad  Co.  v.  Grinnell,  51  Iowa,  476  (1  N. 
W.  Rep.  712),  decided  in  the  year  1870,  we  said  that 
the  survey  and  location  of  the  railroad,  and  the  filing 
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of  a  map  thereof  in  the  proper  office,  designated  the 
lands  in  the  six-mile  limits,  to  which  the  grant  at 
once  attached.  This  case  was  also  affirmed  by  the 
supreme  court  of  the  United  States.  103  U.  S.  739. 
Not  only  had  the  various  departments  of  the  general 
land  office,  upon  whose  opinions  the  plaintiff's 
grantors  relied,  decided  against  the  validity  of  its 
claim,  but  all  the  courts  of  the  country  had,  so  far  as 
they  had  spoken,  determined  that  the  mere  staking 
and  location  of  the  road  was  not  sufficient  to  carry 
the  title.  With  this  knowledge,  plaintiff  and  its 
grantors  paid  the  taxes,  and  in  nearly  every  instance 
paid  them  long  before  the  first  day  of  April,  at  which 
time  penalties  commenced  to  run.  Under  such  cir- 
cumstances, there  certainly  was  no  implied  request 
from  the  defendant  or  his  grantors,  that  they  should 
be  paid  by  the  plaintiff  or  its  assignors,  and  made  a 
charge  upon  the  land.  The  payments  made  by  plain- 
tiff and  its  grantors  were  due  to  ignorance  or  mistake 
of  law,  pure  and  simple;  and  for  the  protection  of 
what  they  erroneously  believed  to  be  a  good  title.  In 
none  of  the  cases  cited  by  appellant  has  a  party  been 
allowed  to  recover  taxes  paid  after  the  question  of  title 
was  finally  settled,  and  in  each  and  every  case  the 
payment  of  taxes  was  made  in  good  faith,  and  in  the 
honest  belief  on  the  part  of  the  payer  that  he  held 
title  to  the  lands.  In  the  case  at  bar,  plaintiff's 
assignors  obtained  such  title  as  they  had  direct  from 
the  general  government.  They  in  fact  had  no  title, 
and  whether  they  were  bound,  as  a  matter  of  law,  to 
know  it  or  not,  they  had  notice  from  the  general  land 
office  that  it  was  of  no  validity,  and  that  the  certifica- 
tion of  the  lands  had  been  withdrawn.  They  were 
also  informed  by  the  decisions  of  this  court,  as  well  as 
those  of  the  supreme  court  of  the  United  States,  that 
they  had  no  title.  Yet  without  inquiry  or  the  use  of 
ordinary  care  and  diligence,  they  paid    the  taxes. 
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These  payments  were  also  made  long  before  any  pen- 
alties attached;  thus,  to  a  certain  extent,  depriving 
the  owner  of  his  opportunity  to  pay.  If  under  such 
circumstances,  plaintiff  is  allowed  to  recover,  then  any 
intermeddler  who  oflBciously  appears  and  pays  taxes 
upon  land  before  the  time  when  landowners  generally 
pay  their  taxes,  may  recover  taxes  paid.  Surely 
courts  will  not  give  countenance  to  a  rule  which  will 
make  one  the  debtor  of  another  under  such  circum- 
stances. We  will  not  undertake  to  review  all  the 
cases  cited  by  appellant's  counsel,  nearly  all  of  which 
were  decided  with  reference  to  the  peculiar  facts 
appearing  in  each  case.  It  is  suflScient  to  say  that  we 
think  this  case  is  barren  of  such  equities  as,  in  a  cer- 
tain line  of  cases,  have  been  held  exceptional  to  the 
general  rule  announced  in  Garrigan  v.  Knight^  47 
Iowa,  525. 

We  have  already  suggested  a  fact  which  we 
regard  of  special  significance,  and  that  is  that  plain- 
tiff and  its  assignors  paid  the  taxes  long  before  any 
penalty  attached,  and  in  some  instances  as  early  as 
January  in  each  year.  Griffey  and  his  grantees  were 
the  persons  who  should  have  paid  the  taxes  on  the 
land  after  the  year  1882.  Now  the  statutes  give 
them  the  right  to  pay  the  taxes  to  the  county  treas- 
urer. They  had  the  right  to  pay  them  without  pen- 
alty, under  the  present  law,  at  any  time  ][Jrior  to  the 
first  day  of  April  in  each  year,  and  might  also  have 
paid  them,  with  interest  and  penalty,  at  any  time 
before  sale.  After  sale  they  held  the  right  to  redeem, 
and,  at  any  time  within  five  years  after  the  tax  deed 
issued,  could  have  contested  the  validity  of  the  sale. 
The  statute  gives  to  no  one  else  these  rights,  and  does 
not  expressly  sanction  the  payment  of  taxes  by  any 
one  save  the  owner  of  the  land.  From  the  allega- 
tions of  the  petition,  it  will  be  seen  that  plaintiff  and 
its  grantors  paid  the  taxes  after  they  knew  that  the 
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land  department  had  determined  they  had  no  title, 
and  after  the  courts  had  said  that  titles  similar  to 
theirs  were  of  no  validity  as  against  a  pre-emption 
claim.  They  paid  the  taxes  before  the  owner  was 
bound  to  pay  in  order  to  save  penalties,  and  by  so 
doing  deprived  him  of  the  rights  given  by  statute, 
to  which  we  have  just  referred,  and  are 
now  attempting  to  fix  another  and  different  penalty 
than  that  provided  by  these  statutes  for  the 
non-payment  of  taxes.  If  we  allow  the  plaintiff  to 
recover,  we  say,  in  effect,  that  any  one  may  oflSciously 
pay  taxes  for  another  at  any  time  after  they  are 
due,  and  before  penalty  attaches  against  the  owner, 
and  that  it  then  becomes  the  duty  of  the  owner  to 
hunt  up  this  intermeddler  and  reimburse  him,  with 
interest.  There  is  no  showing  in  the  petition  that 
plaintiff  or  its  grantors  were  required  to  pay  these 
taxes  at  the  time  they  did  in  order  to  save* or  protect 
their  legal  title.  Indeed,  the  contrary  appears,  for 
they  were  paid  long  before  they  became  delinquent. 
It  does  not  appear  that  defendant  or  his  grantors  had 
at  any  time  refused,  or  even  determined  not,  to  pay, 
or  that  he  or  they  would  not  have  paid  before  there 
was  any  danger  to  the  title.  Why,  then,  infer  any 
request  from  the  owner  to  pay  them?  Do  not  the 
circumstances  negative  any  such  implied  request? 
We  think  they  do,  and  are  firmly  convinced  that  there 
is  no  equity  in  plaintiff's  claim  for  taxes  paid  after 
the  year  1882.  As  plaintiff  is  not  entitled  to  recover 
for  these  taxes,  its  claim  for  taxes  paid  prior  to  that 
time  cannot  be  considered,  for  it  is  barred  by  the 
statute  of  limitations. 

We  are  aware  that  some  of  the  statements  made 
in  this  opinion  are  in  conflict,  or  apparent  conflict, 
with  what  has  been  said  in  some  of  the  Goodnow  Cases, 
or  other  cases  following  them;  but,  as  we  have  said  at 
the  outset,  we  are  not  in  favor  of  extending  the  rule 
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announced  in  the  original  case  any  further,  and  in 
order  for  a  plaintiff  who  has  paid  taxes  upon  another^s 
land  to  recover,  he  must  bring  himself  clearly  within 
the  exception  to  the  general  rule  first  announced  in 
the  case  of  Goodnow  v.  Moulton,  supra.  This  whole 
exception  is  based  upon  the  maxim,  ^^Ex  cequo  et 
hono^^^  and  where  the  reason  for  the  rule  fails  the  rule 
itself  should  be  held  inapplicable.  The  judgment  of 
the  district  court  is  affirmed. 


G.  B.  GoiN,  Appellant,  v.  W.  C.  Hbss. 

llUS    140| 

— -^  Land  Sale  Commissioiis.    One  employed  to  sell  land  at  an  agreed  price 
|ia^    81^     4    and  receive  in  part  payment  land  of  a  certain  character  within 

5  a  specified  locality,  cannot  recover  commissions  where  the  owner 
refuses  to  consummate  the  trade,  if  the  contract  of  employment 
provided  that  the  sale  should  be  subject  to  the  owner's  approval. 

Other  agents.    Evidence  that  a  third  person  was  authorized  to  act 

8    for  defendant  in  effecting  a  sale  of  land  is  admissible  in  an  action 

against  him  for  commissions  in  procuring  the  sale,  where  there  is 

evidence  that  such  third  person  had  done  some  of  the  work  in 

connection  with  the  sale— and  not  otherwise. 

Evn)ENCB.    Evidence  as  to  the  quality  and  value  of  defendant's  farm 

1  is  inadmissible  in  an  action  for  commissions  in  finding  a  pur- 
chaser for  the  land,  at  a  specified  price  per  acre  fixed  by  defendant. 

Sam",    Evidence  of  the  value  of  the  land  at  the  time  of  the  trial  is 

2  inadmissible,  in  the  absence  of  evidence  that  the  value  had  not 
changed  since  the  time  of  the  transactions  in  regard  thereto,  for 
which  suit  is  brought. 

Instructions:    numbering.    The  court  should  number  the  paragraphs 

6  of  the  charge.  Whether  faUure  so  to  do  is  ground  for  new  trial, 
is  not  decided. 

Appeal  from   Crawford  District  Court. — Hon.  C.  D. 
Goldsmith,  Judge. 

Thursday,  May  13,  1897. 

Action  at  law  to  recover  for  services  alleged  to  have 
been  rendered  by  the  plaintiff  in  finding  a  purchaser 
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for  land.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  defendant.  The  plaintiff  appeals. — 
Reversed. 

Shaw  &  Kuehnle  for  appellant. 

J.  P.  Conner  for  appellee. 

Robinson,  J. — The  petition  contains  two  counts, 
although  recovery  is  sought  upon  but  one.  The  first 
count  alleges  that  the  defendant  employed  the  plain- 
tiff, by  verbal  agreement,  to  sell  or  trade  three  hun- 
dred and  sixty  acres  of  land  described,  which  were 
owned  by  the  defendant,  at  the  price  of  thirty-five  dol- 
lars per  acre;  that  the  defendant  agreed  to  take  in 
part  payment  for  his  land  one  hundred  and  sixty  acres 
of  good  land  lying  anywhere  within  four  or  five  miles 
of  Charter  Oak,  in  Crawford  county,  which  was  rea- 
sonably worth  thirty-five  dollars  per  acre,  and  would 
rent  for  from  two  dollars  and  fifty  cents  to  two  dollars 
and  seventy-five  cents  per  acre  per  annum,  and  the 
remainder  of  the  price  of  his  land,  after  deducting 
incumbrances,  was  to  be  secured  by  mortgage  bearing 
seven  per  cent,  interest,  and  that  for  making  such  a 
sale  or  exchange  the  defendant  agreed  to  pay  the 
plaintiff  a  commission  of  two  hundred  dollars.  The 
count  further  alleges  that  the  plaintiff  made  a  trade 
of  the  land  of  the  defendant,  on  the  terms  authorized, 
with  one  Anton  Jobgen,  who  was  to  give  one  hundred 
and  sixty  acres  which  he  owned,  within  three  miles  of 
Charter  Oak,  in  part  payment  for  the  land  of  the 
defendant;  that  the  defendant  was  satisfied  with  the 
Jobgen  land,  but  refused  to  carry  out  the  trade  on  his 
part,  and  refused  to  pay  the  plaintiff  his  commission. 
The  second  count  seeks  a  recovery  on  the  same  trans- 
action for  the  reasonable  value  of  the  services  alleged 
to  have  been  rendered  by  the  plaintiff.    The  answer 
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of  the  defendant  contains  a  general  denial;  admits  that 
the  defendant  had  some  talk  with  the  plaintiff  about 
trading  the  farm  of  the  defendant  for  another,  but 
avers  that  the  farm  for  which  the  defendant  would 
trade  was  to  be  good,  smooth  level  land,  free  from 
liens,  and  satisfactory  to  him;  that  he  was  not  satisfied 
with  the  Jobgen  farm;  that  it  was  incumbered  to  the 
amount  of  one  thousand  two  hundred  dollars;  and 
that  he  never  consented  to  trade  for  it. 

I.    The  defendant  was  permitted  to  show  by  sev- 
eral witnesses  the  improvements  upon  his  farm,  and 
its  quality  and  value.    The  plaintiff  interposed  timely 
objections  to  evidence  of  that  character,  but 

1  they  were  overruled.    In  so  ruling  the  district 
court  erred.     The  quality  and  value  of   the 

defendant's  farm  were  not  in  issue,  and  the  testimony 
received  to  show  what  they  were,  was  wholly  imma- 
terial. The  plaintiff  alleges  in  his  petition,  and 
testifies  as  a  witness,  that  the  price  which  the  defend- 
ant fixed  for  his  land  was  thirty-five  dollars  per  acre; 
and  the  defendant  did  not,  as  a  witness,  deny  that 
such  was  a  fact.  The  testimony  in  question  did  not 
relate  to  any  controversy  involved  in  the  case,  and  its 
natural  and  probable  effect  was  to  confuse  and  mis- 
lead the  jury.  The  cases  of  Paddleford  v.  Cook,  74 
Iowa,  434  (38  N.  W.  Rep.  137),  and  Johnson  v.  Harder, 
45  Iowa,  677,  cited  by  the  appellee,  differ  from  this 
case,  in  that  each  of  them  involved  a  dispute  respect- 
ing the  consideration  agreed  upon  for  property  sold. 
No  question  in  regard  to  the  price  of  the  defendant's 
farm  is  involved  in  this  case.    The  appellant 

2  also  justly  complains  that  a  witness  was  per- 
mitted to  testify  as  to  the  value  of  the  Jobgen 

land  at  the  time  of  the  trial.  The  testimony  of  values 
should  have  been  confined  to  the  time  of  the  transac- 
tions in  controversy,  or  it  should  have  been  shown 
that  they  had  not  changed. 
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II.    The  appellant  complains  of  rulings  of  the 

court  which  permitted  the  defendant  to  show  that  he 

had  employed  several  agents  for  the  sale  of  the  land, 

and  what  he  agreed  to  pay  them  for  finding  a 

3  purchaser.    There  was  evidence  which  tended 
to  show  that  u  man  named  Drake  had  done 

some  work  to  effect  the  trade  with  Jobgen,  and  it  was 
proper  to  show,  if  it  could  have  been  done,  that  the 
contract  which  the  plaintiff  claims  to  have  made  with 
Jobgen  was  the  result,  in  whole  or  in  part,  of  services 
rendered  by  Drake.  Hence  it  was  proper  to  show 
that  he  was  authorized  to  act  for  the  defendant  in 
effecting  a  sale.  But  it  was  not  proper  to  show  that 
the  defendant  had  employed  agents  who  were  not 
concerned  in  what  was  done,  and  the  compensation 
he  had  agreed  to  pay  them  was  wholly  immaterial. 

m.  The  plaintiff  asked  the  court  to  instruct  the 
jury  as  follows:  "If  you  find  from  the  evidence  that 
the  defendant  agreed  with  the  plaintiff  to  pay  him  a 
commission  of  $200  for  finding  a  purchaser  for  his 
farm  at  an  agreed  price,  and  offered  to  accept  as  part 
payment  a  farm  of  a  certain  character,  and  within  a 
certain  radius  of  the  town  of  Charter  Oak,  Iowa,  and 
should  you  find  that  the  Jobgen  farm  fulfills  the 
requirements  of  that  offer  and  proposition,  then  you 
should  find  for  the  plaintiff,  notwithstanding 

4  the    defendant    refused    to  consummate  the 
trade."    The  contract  of  sale  which  the  petition 

alleges  that  the  plaintiff  was  authorized  to  make  did 
not  require  the  approval  of  the  defendant,  but  both 
the  plaintiff  and  the  defendant  testified  that  the  sale 
was  to  be  subject  to  the  approval  of  the  latter,  and  the 
contract  made  with  Jobgen  provided  for  such  approval. 
The  instruction  asked  was  therefore  properly  refused. 
IV.  The  third  instruction  asked  by  the  plaintiff 
and  refused  by  the  court  stated,  in  substance  and 
effect,  that  a  formal  approval  of  the  contract  was  not 
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required,  but  that,  if  the  defendant  was  so  far  satis- 
fied with  the  Jobgen  land  that  he  was  willing  to 
make  an  exchange  of  farms  upon  the  terms  and  con- 
ditions arranged  by  the  plaintiff,  there  should 

5  be  a  verdict  for  the  plaintiff.    This  instruction 
was  correct,  as  applied  to  the  issues  presented 

by  the  pleadings  and  some  of  the  evidence  in  the  case, 
but  it  was  properly  refused  because  of  the  testimony 
to  which  we  have  already  referred,  that  the  contract 
was  to  be  approved  by  the  defendant  before  it  became 
effectual. 

V.  The  court  failed  to  number  the  paragraphs 
of  its  charge  to  the  jury.  They  should  have  been 
numbered,  because  section  2788  of  the  Code  requires 

it,  and  to  enable  a  ready  reference  to  different 

6  portions  of  the  charge.    Whether  the  failure 
to  comply  with  the  statute  was  a  suflScient 

ground  for  a  new  trial,  we  do  not  find  it  necessary  to 
decide. 

VI.  Other  questions  presented  in  argument  are 
disposed  of  by  what  we  have  already  said,  or  are  not 
likely  to  arise  on  another  trial.  For  reasons  shown, 
the  judgment  of  the  district  court  is  bevbbsbd. 


J.  B.  T.  RiTOHBY,  Appellant,  v.  F.  W.  Adlefingbb  and 
R.  T.  YouNO. 


Appeal  f^om  Justice:  size  of  district  ooubt  judgment:  Costs. 
In  determining  whether  a  judgment  for  plaintiff  on  his  appeal  to 
the  district  court  is  more  favorable  to  him  than  his  judgment  in 
the  justice's  court,  so  as  to  exempt  him  from  payment  of  costs  of 
appeal  (Code,  section  8592),  interest  on  the  judgment  in  the 
justice's  court,  at  the  rate  fixed  therein,  from  its  date  to  the  date  of 
the  second  judgment,  must  be  included  to  ascertain  the  size  of  the 
justice's  judgment. 
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Appeal  from  Polk  District  Cowrf.— Hon.  W.  F.  Conrad, 

Judge. 

Thursday,  May  13,  1897. 

Plaintiff  brought  this  action  in  justice's  court 
to  recover  two  hundred  dollars  on  a  promissory  note. 
Defendants  admitted  the  execution  of  the  note, 
denied  that  anything  was  due  thereon,  and  pleaded  a 
counter-claim  as  a  further  defense.  Plaintiff  recov- 
ered judgment  in  the  justice's  court  on  June  16,  1894, 
for  one  hundred  and  seventeen  dollars  and  twenty 
cents,  and  for  eight  per  cent,  interest  thereon  from  that 
date.  From  this  judgment  plaintiff  appealed  to  thedis- 
rict  court,  in  which  court  on  October  28, 1895,  judgment 
was  rendered  in  his  favor  for  one  hundred  and  twenty- 
five  dollars  and  eighty-seven  cents.  On  October  30, 1895, 
the  defendants  moved  to  tax  the  costs  made  in  the 
district  court  to  the  plaintiff,  upon  the  ground  that  he 
had  not  obtained  a  more  favorable  judgment  than 
that  from  which  he  appealed.  This  motion  was  sus- 
tained, and  judgment  for  costs  entered  accordingly, 
from  which  judgment  the  plaintiff  appeals. — Affirmed. 

AyreSj  Woodin  &  Ayres  for  appellant. 
A.  A.  McLaughlin  for  appellees. 

GrvBN,  J.— Section  3592  of  the  Code  provides,  in 
cases  of  appeal  from  a  justice's  court,  that  "the  appel- 
lant must  pay  the  costs  of  the  appeal,  unless  heobtains  a 
more  favorable  judgment  than  that  from  which  he 
appealed."  The  judgment  appealed  from  was  not  only 
for  one  hundred  and  seventeen  dollars  and  twenty 
cents,  but  also  for  eight  per  cent,  interest  on  that 
amount  until  paid,  from  the  date  of  the  judgment. 
The  judgment  in  the  district  court  was  for  one  hundred 
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and  twenty-five  dollars  and  eighty-seven  cents.  The 
contention  is  whether,  in  determining  which  is  the 
more  favorable  judgment  to  plaintiff,  interest  on 
the  first,  from  its  date,  at  the  rate  adjudged,  to  the 
date  of  the  last,  should  be  included.  This  is  fully 
answered  in  Traer  v.  Filkins,  10  Iowa,  563,  wherein 
the  court  says:  "The  judgment  in  the  district  court 
was  twenty-nine  and  one-half  cents  greater  than  the 
one  rendered  by  the  justice,  the  excess  being  equal  to 
the  interest  that  had  accrued  from  the  date  of  that 
judgment.  We  cannot  regard  the  judgment  in  the 
district  court  as  a  more  favorable  one  to  appellant 
than  was  given  to  him  by  the  justice."  While  it  is 
true,  as  contended,  that  that  case  was  upon  a  different 
cause  of  action  from  this,  yet  said  section  3592  is  alike 
applicable  to  both.  The  cause  of  action  does  not  con- 
trol the  application  of  that  section.  The  fact  that  a 
counter-claim  was  pleaded  in  this  case  does  not  affect 
the  application  of  said  section.  The  single  inquiry  is 
whether  the  judgment  obtained  by  plaintiff  in  the  dis- 
trict court  is  more  favorable  to  him  than  the  one 
from  which  he  appealed.  We  think  it  is  not,  and 
therefore  defendants'  motion  was  properly  sustained. — 
Affirmed. 


State  op  Iowa  v.  George  Cooper,  Appellajit. 

embezzlement:  title  to  money  embezzled:  Loan  agent.  Defend- 
ant was  employed  by  prosecuting  witness  to  procure  a  loan  on 
mortgage.  He  obtained  the  desired  sum  under  an  agreement 
that  it  should  be  delivered  to  prosecuting  witness,  on  execution 
by  him  of  a  first  mortgage.  Prior  to  such  execution  he  had  appro- 
priated the  money  to  his  own  use.  Held,  that  as  tlie  money,  when 
appropriated,  belonged  to  tlie  lender  and  not  to  tlie  prosecuting 
witness,  defendant  was  not  guilty  of  embezzling  the  money  of 
such  prosecuting  witness. 
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Appeal  from  Henry  District  Court.— Ron.  F.  W.  Eioh- 

ELBERGEB,  Judge. 

Thursday,  May  13,  1897. 

The  defendant  is  accused  in  the  indictment  of 
larceny  by  embezzlement.  From  judgment  of  convic- 
tion, sentencing  him  to  serve  a  term  of  one  year  in 
penitentiary  at  Ft.  Madison,  he  appeals. — Reversed. 

Palmer  &  Palmer  and  Carr  &  Parker  for  appel- 
lant. 

Milton  Remleyj  attorney  general,  for  the  state. 

Ladd,  J. — The  defendant  is  sixty-four  years  old, 
and  has  lived  in  Henry  county  fifty-nine  years,  while 
the  prosecuting  witness,  Leonard  Farr,  is  eighty-one 
years  of  age,  and  has  resided  in  the  same  county  since 
1848.  The  defendant's  wife  is  a  niece  of  Mrs.  Farr, 
who  cared  for  her  from  infancy  to  the  time  of  her 
marriage,  in  1853.  From  then  until  the  death  of  Mrs. 
Farr,  in  1893,  the  families  lived  on  terms  of  intimacy 
and  mutual  confidence.  In  December,  1893,  Farr, 
who  owned  considerable  land,  applied  to  John  F. 
Leech  for  a  loan  thereon,  with  which  he  proposed  to 
discharge  certain  obligations.  Leech,  having  failed  to 
place  the  loan,  suggested  that  Cooper  had  said  he 
believed  he  could  get  the  money  for  him.  There- 
upon Farr  applied  to  defendant,  saying  he  desired  him 
to  negotiate  a  loan  on  his  farm.  The  defendant 
replied,  that  he  thought  he  could  procure  the  money 
from  parties  at  Villisca,  and  that  he  would  write 
his  son  and  son-in-law,  who  lived  there,  to  ascer- 
tain. When  they  next  met,  about  two  weeks  later, 
the  defendant  told  Farr  he  had  been  to  Kansas  City  to 
get  a  loan  of  five  thousand  dollars  from  Frazier,  and 
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got  it.  Frazier  was  an  old  acquaintance  of  the  defend- 
ant and  the  evidence  tends  to  show  that  the  latter 
represented  himself  as  having  been  employed  by  Farr 
to  negotiate  the  loan.  Frazier  and  defendant  entered 
into  an  arrangement  by  which  Fred  Cooper,  a  son  of 
the  defendant,  and  Frazier,  were  to  make  a  joint  loan 
to  Farr  of  ten  thousand  dollars,  of  which  each  was  to 
put  in  five  thousand  dollars.  On  this  understanding, 
Frazier  paid  Cooper  in  February,  1894,  five  thousand 
dollars,  to  be  turned  over  to  Farr  when  a  clear  first 
mortgage  was  executed  by  the  latter,  and  loaned 
Cooper  two  thousand  dollars,  to  be  used  in  making  up 
Fred's  part  of  the  loan,  and  thereafter,  in  the  same 
month,  paid  an  additional  two  thousand  dollars  to  the 
defendant  to  make  up  his  half  of  a  fourteen  thousand 
dollar  loan,  which  he  (defendant)  represented  would  be 
necessary.  The  motive  in  making  the  loan  seemed  to 
be  that  they  might  finally  obtain  the  land  under  the 
.mortgage.  The  defendant  paid  Farr  one  thousand 
three  hundred  and  ten  dollars  February  17,  one  hun- 
dred and  ninety  dollars  February  19,  two  hundred  and 
fifty  dollars  March  14,  three  hundred  dollars  March  19, 
1894;  and,  on  the  receipt  of  each  sum,  Farr  executed 
his  promissory  note  to  Cooper,  payable  one  day  after 
date.  Upon  the  receipt  of  the  amounts  from  Frazier, 
the  defendant  appropriated  to  the  payment  of  his  own 
obligations  all  not  paid  to  Farr  prior  to  April  11, 1894. 
On  that  day,  Farr  executed  his  note  for  seven  thousand 
dollars  to  Frazier,  and  a  mortgage  on  his  land  secur- 
ing the  same,  which  were  delivered,  through  the 
defendant,  to  the  latter.  As  Frazier  expected  a  joint 
note  and  mortgage  to  himself  and  Fred  Cooper  of  ifour- 
teen  thousand  dollars,  he  at  once  investigated,  and 
found  the  mortgage  to  be  third,  instead  of  first. 
The  defendant  thereupon  borrowed  money,  and 
satisfied  one  of  the  prior  mortgages  by  the  payment 
of  one  thousand,  two  hundred  and   fifty-five  dollars 
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and  eighty-five  cents,  and,  as  surety  of  Farr,  executed 
a  bond  to  Prazier  for  the  payment  of  the  other  at 
maturity.  Of  the  remaining  sum,  the  defendant 
claims  to  hold  two  thousand  dollars  on  an  agreement 
with  Parr  that  it  be  paid  to  the  nieces  of  his  first 
wife.  For  the  retention  of  the  balance,  one  thousand, 
six  hundred  and  ninety-four  dollars  and  fifteen  cents, 
the  record  offers  no  excuse.  The  defendant  claimed 
to  hold  it  in  order  to  protect  himself  as  surety  on  the 
bond,  but  this  was  not  agreed  to,  and  the  law  did  not 
permit;  nor  is  it  true,  in  fact,  as  he  had  already  used 
it  for  himself.  The  indictment  charges  that  defend- 
ant received  money  belonging  to  Parr,  and  fraudu- 
lently converted  it  to  his  own  use. 

The  mere  employment  to  negotiate  a  loan  will 
not  authorize  the  receipt  of  the  proceeds  thereof  by 
the  agent  for  his  principal.  Mechem,  Ag.,  section  372; 
Atistin  V.  Thorp,  30  Iowa,  376.  This  at  most,  was  the 
limit  of  Cooper's  employment  by  Farr.  Prazier  gave 
the  money  to  the  defendant,  to  be  turned  over  to  Farr 
only  upon  the  execution  of  a  clear  first  mortgage,  and, 
until  this  was  done,  the  money  remained  the  property 
of  Prazier.  Before  the  execution  of  the  mortgage  an 
April  11,  1894,  Farr  could  not  have  maintained  an 
action  against  either  Cooper  or  Prazier  for  the  amount 
in  defendant's  hands.  It  was  Frazier's  money  up  to 
that  time,  and  Farr  had  acquired  no  ownership  in 
it.  Before  the  execution  of  the  mortgage  by  Farr, 
the  defendant  had  appropriated  all  the  money 
received;  and  it  was  therefore  money  belonging  to 
Prazier,  and  not  to  Farr,  which  was  embezzled.  It  is 
said  that  Parr's  right  to  the  money  became  absolute 
when  the  note  and  mortgage  were  delivered  and 
accepted;  and  doubtless,  after  that  time,  he  could  have 
maintained  an  action  against  either  Cooper  or  Prazier 
for  the  balance  of  the  loan.  But  the  crime,  if  any,  was 
at  that  time  complete.    After  Cooper  had  appropriated 
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Frazier's  money,  the  ratification  by  Farr  could  not 
change  his  acts,  so  as  to  relate  back  and  charge 
him  with  appropriating  Farr's  money  instead.  The 
latter  had  the  right,  upon  the  execution  of  the  mort- 
gage, to  insist  upon  the  payment  of  the  balance  by 
Frazier  before  its  delivery;  and  the  fact  that  Cooper 
had  a  part  of  the  money  would  not  relieve  Frazier 
from  payment.  The  court  directed  the  jury,  in  sub- 
stance, that  unless  the  defendant  was  agent  of  Farr, 
and  received  the  money  as  such  agent,  and  that,  when 
rei-eived,  it  belonged  to  Farr,  he  should  be  acquitted. 
Clearly,  under  this  instruction,  a  verdict  of  not  guilty 
-m^jht  to  have  been  returned.  As  the  money  when 
appropriated  belonged  to  Frazier,  and  not  to  Farr,  the 
defendant  was  not  guilty  of  the  offense  charged  in  the 
indiotment,  and  the  judgment  must  be  reveesed. 


m   sM      Williamson  Van  Ormer  v.  Susan  Harlby,  Appellant. 


Co-tenancy:    disseisin:    Adverse  possession.    Possession  under  deeds 

4  from  four  of  five  tenants  in  common,  purporting  to  convey  the 
entire  estate,  is  not  such  disseisin  of  the  one  who  did  not  con- 
vey as  will  start  the  running  of  limitations,  where  grantors  and 
crrantees  recognize  that  such  co-tenant  has  an  interest,  and  the 
grantee  makes  frequent  efforts  to  buy  that  interest. 

Abandonment  by  co-tenant.    The  rights  of  such  co-tenant  are  not 

5  barred  in  equity  by  failure  to  take  active  steps  for  their  enforce- 
ment, where  he  did  not  waive  them  and  tlie  person  in  possession 
knew  of  such  rights  and  that  they  were  not  abandoned. 

Kent  for  occupancy.    A  tenant  in  common  is  liable  for  rent  if  he 

8  lease  the  premises  to  a  stranger,  but  is  not  liable  to  pay  co-tenants 

9  who  dp  not  share  the  use  of  the  premises,  rent  for  his  own  occu- 
pancy unless  he  exclude  the  co-tenants  from  possession. 

Tax  sale  and  tax  deed.    A  tax  sale  of  lands  at  the  instance  of  a 

6  tenant  in  common  having  possession  of  the  premises,  for  the  pur- 

10  pose  of  extinguishing  the  title  of  his  co-tenant,  is  not,  until  the 

11  tax  deed  is  made,  such  an  ouster  of  the  co-tenant  as  to  make  the 
tenant  in  possession  liable  to  such  co-tenant  for  rent. 
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Same     Where  the  heirs  of  the  co-tenant  in  possession  take,  after  his 
6    death,  a  conveyance  from  the  grantee  in  such  tax  deed,  but  assert 

10  no  adverse  claim  against  their  ancestor's   co-tenant  by  reason 

11  thereof,  their  possession  is  not  such  an  ouster  of  such  co-tenant 
as  to  render  them  liable  to  him  for  rent. 

Adverse  possession,    A  sale  of  land  for  delinquent  taxes  and  the  issu- 

6  ing  of  a  tax  deed  therefor  in  pursuance  of  a  plan  of  one  co-tenant  in 

10  common  in  possession,  and  for  his  interest,  to  extinguish  the  title 

1 1  of  his  co-tenant,  do  not  create  any  adverse  right  against  the  latter. 

Impkovements:    PariiUon.    Though  a  tenant  in  common  cannot,  as 

7  a  rule  make  his  co-tenant  liable  for  improvements  not  consented 
to  by  such  co-tenant,  where  the  improvements  increase  the  value 
of  the  land,  and  the  possession  of  the  tenant  making  the  improve- 
ments is  not  wrongful,  equity  may  allow  for  such  improvements, 
in  partition. 

Rents  and  profits.    A  tenant  in  common  out  of  possession  who  makes 

8  no  objection  to  the  improvements  on  the  land  made  by  his  co-ten- 

9  ant  in  possession  will  not  be  allowed  to  share  in  the  higher  rent 
made  possible  by  such  improvements  without  paying  a  share  of 
their  cost. 

Paftition:    advancement.    The  mere  fact  that  a   conveyance   of 
3    land  from  father  to  son  was  intended  as  an  advancement  does 
not  prevent  the  latter  from  maintaining  an  action  for  the  parti- 
tion of  other  land  left  by  the  father  on  his  death. 

Evidence,    That  no  consideration  was  paid  for  a  oonveyanoe  of  land 
3    from  father  to  son,  and  that  the  latter  did  not  participale  in  the 
distribution  of  certain  land  of  the  father  after  his  death,  is  evi- 
dence that  such  conveyance  was  intended  as  an  advancement 

Appeal:  mutilation  of  record.  Where  appellant's  counsel,  with- 
1  out  leave,  removed  certain  exhibits  from  the  transcript  after  it 
had  been  used  by  the  court  below,  but  the  transcript  as  certifled 
appears  to  contain  all  such  exhibits,  and  no  application  was  made 
below  to  correct  tlie  supposed  dehciencies,  a  motion  to  strike  out 
the  evidence  because  of  the  alleged  mutilation  of  the  records  will 
be  denied. 

Appeal  from  Ida  District  Court — Hon.  Z.  A.  Chuboh, 

Judge. 

Feiday,  May  14, 1897. 

Action  in  equity  for  the  partition  of  real  estate 
and  for  an  accounting.    There  was  hearing  on  the 
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merits,  and  a  decree  for  the  plaintiff.    The  defendant 
appeals. — Modified  and  Affirmed, 

Warren  &  Johnston  for  appellant. 

F,  F.  Kiner  and  C.  W.  Rollins  for  appellee. 

Robinson,  J.— In  the  year  1863,  Amos  Van  Ormer, 
a  resident  of  the  state  of  Pennsylvania,  died  intestate, 
seized  in  fee  simple  of  a  tract  of  one  hundred  and 
twenty  acres  of  land  in  Ida  county,  in  this  state.  He 
had  survived  his  vvrife,  and  his  only  heirs  were  his  chil- 
dren, who  were  the  plaintiff,  and  four  daughters, 
named  Hannah,  Jane,  Lucinda,  and  Mary.  In  April  of 
the  year  1875,  Jane,  Lucinda,  and  Mary,  then  married, 
and  their  husbands,  executed  to  Jacob  Feghtly,  a  resi- 
dent of  the  state  of  Illinois,  a  warranty  deed,  which 
purported  to  convey  to  him  "the  undivided  three- 
fourths"  of  the  land  in  question.  In  the  same  and 
subsequent  years,  the  heirs  of  Hannah,  who  had  mar- 
ried and  was  then  dead,  executed  to  Feghtly  deeds 
which  purported  to  convey  in  the  aggregate  an 
undivided  one-fourth  of  the  land.  In  the  year  1882, 
Feghtly  caused  the  land  to  be  broken,  and  during  the 
next  year  erected  thereon  a  dwelling  house,  barn, 
granary,  and  other  improvements,  at  a  cost  of  about 
eight  hundred  dollars.  In  1887  he  died,  testate, 
having  devised  the  land  in  question  to  his  sister, 
Sarah  Sigman,  and  to  his  niece,  the  defendant,  in 
equal  shares.  In  the  year  1884  the  land  was  sold  for 
delinquent  taxes,  and  in  June,  1889,  a  tax  deed  there- 
for was  issued.  In  September,  1890,  Sarah  Sigman 
executed  to  the  defendant  a  conveyance  which  pur- 
ported to  convey  an  undivided  one-half  of  the  land; 
and  in  September,  1894,  the  defendant  acquired  the 
interest  which  had  been  conveyed  by  the  tax  deed. 
TOie  plaintiff  claims  that  he  has  never  parted  with  his 
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interest  in  the  land,  and  that  he  is  the  owner  of  an 
undivided  one-fifth  thereof.  He  asks  that  his  share 
be  set  apart;  that  he  have  an  accounting  of  the  rents 
and  profits  of  the  land  for  the  last  twelve  years; 
and  for  general  equitable  relief.  The  defendant 
denies  the  alleged  ownership  of  the  plaintiff, 
and  his  claim  that  he  never  parted  with  his 
interest  in  the  land,  and,  by  way  of  counter-claim, 
asks,  in  case  he  is  found  to  be  entitled  to  the  shares  he 
claims,  that  he  be  required  to  pay  to  her  one-fifth  of 
the  amount  expended  by  herself  and  her  grantors  for 
taxes  and  improvements.  The  defendant  also  avers 
that  the  alleged  right  of  the  plaintiff  to  rents  and 
profits  which  accrued  prior  to  the  year  1888  is  barred 
by  the  statute  of  limitations,  and  that  his  alleged 
right  to  an  interest  in  the  land  is  also  barred,  for  the 
reason  that  she  and  the  persons  through  whom  she 
claims  had  been  in  continuous  and  actual  possession 
of  the  land,  under  a  claim  of  right  and  title  to  all  of 
it  adverse  to  the  plaintiff,  since  the  year  1881.  The 
defendant  also  alleged  that,  prior  to  the  death  of 
Amos  Van  Ormer,  the  plaintiff,  in  consideration  of  the 
conveyance  to  him  of  the  land  in  Pennsylvania,  exe- 
cuted to  his  father  a  release  of  all  right  to  or  interest 
in  real  estate  of  which  his  father  should  die  seized; 
that  the  interest  of  the  plaintiff  was  extinguished  by 
the  tax  deed;  that  ttie  plaintiff  knew  of  the  convey- 
ance to  Peghtly,  and  that  he  took  actual  possession  of 
the  land  in  the  year  1882;  that  for  more  than  thirty 
years  the  plaintiff  did  not  contribute  anything  to  the 
payment  of  the  taxes  on  the  land,  nor  assert  any 
interest  therein,  nor  make  any  claim  for  rents  prior  to 
the  commencement  of  this  action;  and  that  at  all 
times  he  knew  of  and  acquiesced  in  the  conveyances 
and  possession  of  the  land.  In  reply,  the  plaintiff 
admits  the  issuing  of  the  tax  deed,  and  avers  that  it 
was  obtained  for  the  purpose  of  defrauding  him,  and 
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that  it  is  void.  The  district  court  decreed  the  plain- 
tiff to  be  the  owaer  of  the  uudivided  one-fifth  of  the 
land,  and  that  his  share  be  partitioned  and  set  off  to 
him,  and  that  he  recover  one-fifth  of  the  rentis  and 
profits  of  the  land  for  the  period  of  ten  years,  includ- 
ing the  year  1894,  fixed  at  the  sum  of  six  hundred 
dollars,  with  interest  tiiereon  at  the  rate  of  six  per 
cent,  per  annum,  amounting  to  one  hundred  and 
ninety-eight  dollars.  The  judgment  for  the  amount 
stated  was  made  a  lien  upon  four-fifths  of  the  land, 
as  the  share  owned  by  the  defendant.  No  allowance 
was  made  for  taxes  paid  or  improvements  made. 

I.  The  appellee  has  filed  a  motion  to  strike  the 
evidence  from  the  abstract,  and  to  affirm  the  decree 
of  the  district  court,  on  the  ground  that  certain 
exhibits  were  removed  from  the  transcript  after  it 
had  been  prepared.  It  ap])ears  that  a  tran- 
l  script  was  made  for  the   use  of  the  district 

court,  to  which  exhibits  claimed  to  be  valuable 
were  attached,  and  that,  after  the  district  court  had 
used  the  transcript,  the  exhibits  were  detached,  and 
placed  in  a  safe,  to  jirevent  loss.  We  are  unable  to 
determine  from  the  evidence  submitted  to  us  whether 
the  transcript  had  been  made  a  part  of  the  record 
when  the  exhibits  were  removed,  but,  if  it  had,  the 
act  of  an  attorney  in  removing  them  without  author- 
ity from  the  court  or  adverse  party  would  have  been 
a  most  reprehensible  mutilation  of  an  oflicial  record. 
However  that  may  have  been,  it  is  shown  that  the 
exhibits  were  inserted  in  their  proper  places  in  the 
tiuuscript,  after  which  it  was  duly  certified,  and,  as 
submitted  to  us,  it  appears  to  be  regular  and  suffi- 
cient. If  it  is  not,  steps  to  correct  it  should  have  been 
taken  in  the  district  court.  The  motion  of  the  appel- 
lee must  be  overruled. 

A  motion  of  the  appellant  to  strike  an  additional 
abstract  filed  by  the  appellee,  in  view  of  the  dispositiou 
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we  find  it  necessary  to  make  of  the  case,  is  unim- 
portant, and  need  not  be  considered. 

II.  The  record  contains  much  incompetent  and 
immaterial  evidence,  to  which  objection  was  duly 
made,  and  which  will  not  be  given  any  weight  in  the 
consideration  of  the  case.  The  comi)etent  and  rele- 
vant evidence  establishes  facts  substantially  as  follows: 
In  the  year  1862,  Amos  Van  Ormer  conveyed  to  the* 
plaintiff  eighty-five  acres  of  land  in  Juniata  county, 
in  the  state  of  Pennsylvania.  When  the  father  died, 
the  next  year,  he  still  owned  about  four  hundred  acres 
of  land  in  that  county;  and,  soon  after  his  death,  pro- 
ceedings were  commenced  in  the  orphans'  court  of 
Juniata  county  for  a  partition  of  the  land.  As  a 
result  of  the  proceedings,  the  land  was  divided  and 
sold,  and  the  proceeds  were  distributed  among  the 
heirs  of  the  decedent,  excepting  the  plaintiff.  He 
knew  of  the  proceedings,  but  did  not  participate  in 
them,  nor  receive  any  part  of  the  property  distributed. 
The  reason  he  gives  for  his  non-participation  is  that 
some  of  his  sisters  thought  he  ought  to  be  satisfied 
with  what  he  had;  that  he  was  not  well,  and  did  not 
wish  to  quarrel  with  them,  and  therefore  let  them 
have  the  proceeds.  There  is  some  evidence  to  the 
effect  that,  when  he  received  the  conveyance  for  the 
eighty-five  acres  as  stated,  '*he  executed  and  delivered 
to  his  father  a  release  of  his  share  in  any  and  all  other 
real  estate  owned  by  his  father;"  but  that  is  denied, 
and  the  testimony  offered  to  prove  the  release  is  not 
satisfactory,  and  in  some  respects  is  improbable. 
Moreover,  there  is  much  in  the  record  to  contradict  it. 
We  are  of  the  opinion  that  the  sisters  of  the  plaintiff 
demanded  that  the  conveyance  made  to  him  be  treated 
as  an  advancement  equal  to  his  share  of  the  land  in 
Juniata  county,  which  his  father  owned  at  death,  and 
that  he  acquiesced  in  their  demands.  He  did  not  pay 
anything  for  the  land,  but  he  claims  that  he  had 
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intended  to  move  away  from  home,  and  that  to  induce 
him  to  remain,  his  father  promised  to  give  him  the 
land  for  a  home  if  he  would  erect  a  building  upon  it 
and  otherwise  improve  it  all  of  which  he  did.  There 
is  nothing  in  the  record  to  show  any  judicial  deter- 
mination  that  the  conveyance  was  an  advance- 

2  ment.    But  the  fact  that  no  consideration  was 
paid  for  the  conveyance  may  be  regarded  a 

evidence  that  it  was  intended  as  an  advancement, 
which  is  corroborated  by  the  non-participation  of  the 
plaintiff  in  the  distribution  of  the  Juniata  county 
land.  If  it  be  conceded  that  the  conveyance  should  be 
treated  as  an  advancement,  it  does  not  follow  that  the 
plaintiff  should  not  recover  in  this  action.  The  value 
of  the  estate  left  by  Amos  Van  Ormer  is  not  shown, 
nor  does  it  appear  whether  advancements  were  made 
to  any  of  the  sisters.  The  value  of  the  Juniata  county 
land  is  not  proven.  If  that  conveyed  to  the  plaintiff,  and 
that  which  the  decedent  left  to  his  heirs,  were  of  the 
same  value  per  acre,  the  plaintiff  did  not  receive 

3  his  share  of  the  land  in  that  county.    It  is  not 
shown  that  he  paid  any  taxes  on  the  land  in 

question,  nor  that  he  demanded  any  share  of  the 
rents  derived  from  it  prior  to  the  commencement  of 
this  action;  but  it  appears  that  he  at  all  times  claimed 
an  interest  in  the  land,  and  it  is  not  shown  that  he 
ever  released  or  conveyed  that  interest,  and  it  is 
shown  that  the  other  members  of  the  family  regarded 
the  land  as  belonging  to  all  of  the  heirs. 

III.  The  heirs  of  Amos  Van  Ormer  became  ten- 
ants in  common  of  the  land  in  question,  and,  when 
the  conveyances  described  were  made  to  Feghtly,  he 
and  the  plaintiff  became  tenants  in  common.  It  is 
the  general  rule  that  the  possession  of  a  tenant  in 
common  is  possession  for  his  co-tenants,  and  that  one 
cannot  be  disseised  by  another  without  an  actual 
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ouster,  or  "a  possession  attended  with  such  circum- 
stances as  to  evince  a  claim  of  exclusive  right  and 
title,  and  a  denial  of  the  right  of  other  tenants  to 
participate  in  the  profits.'^  Burns  v.  ByrnSy  45  Iowa, 
287.  It  is  said,  however,  that  as  the  conveyances  to 
Peghtly  purported  to  convey  all  of  the  land  to  him, 
and  as  he  took  possession  of  the  land  under  those  con- 
veyances, and  improved  it,  and  treated  it  as  his  own, 
there  was  such  an  ouster  of  the  plaintifE  that  the  stat- 
ute of  limitations  then  commence  to  run  against 
4  him.  Had  Feghtly  claimed  title,  and  held  pos- 
session adversely  to  the  plaintiff,  it  is  probable 
that  the  statute  would  have  commenced  to  run  as 
claimed.  Kinney  v.  Slattery,  51  Iowa,  353.  But  the 
evidence  shows  that  he  did  not  deny  the  title  of  the 
plaintiff,  but  at  all  times  recognized  the  fact  that  he 
had  an  interest  in  it,  and  made  frequent  efforts  to  buy 
that  interest,  and  the  only  evidence  that  the  heirs  of 
Amos  Van  Ormer,  other  than  the  plaintiff,  ever 
claimed  adversely  to  him,  is  the  fact  that  their  deeds 
purported  to  convey  to  Feghtly  all  of  the  land.  But 
the  evidence  given  by  the  only  sister  of  the  plaintiff 
who  testifies  shows  that  his  interest  in  the  land  was 
always  recognized  by  the  heirs.  The  statute  will  not 
commence  to  run  until  their  is  an  actual  adverse  pos- 
session, with  the  intent  to  claim  against  the  true 
owner.  Jones  v.  Ilockmen,  12  Iowa,  108;  McNamee  v. 
Moreland,  26  Iowa,  107;  Gruhe  v.  Wells,  34  Iowa,  148 
Skinner  v.  Crawford,  54  Iowa,  120  (6  N.  W.  Rep.  144) 
McCarty  v.  Rochel,  85  Iowa,  432  (52  N.  W.  Rep.  361) 
Litchfield  v.  Sewell,  97  Iowa,  247  (66  N.  W.  Rep.  104). 
See,  also,  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  796.  The 
preponderance  of  the  evidence  shows  that  the  statute 
of  limitations  did  not  commence  to  run  during  the 
lifetime  of  Feghtly,  and  that  it  had  not  run  at  the 
commencement  of  this  action.  It  is  said  that  the 
plaintiff  has  slept  upon  his  rights,  and  should  not  now 


158  Vak  Ormee  v.  Harlby.  [102  Iowa 

be  permitted  to  enforce  them.    The  answer  to  that  is 
that,  while  he  did  not  take  any  active  steps  to 

5  enforce  his  rights,  he  did  not  waive  them,  and 
Feghtly  and  his  grantors  at  all  times  knew 

of  them,  and  had  no  reason  to  think  they  had  been 
abandoned. 

IV.  It  is  well  settled  that  a  tenant  in  common 
cannot  acquire  title  adverse  to  a  co-tenant  by  pur- 
chase at  a  tax  sale,  or  by  the  purchase  of  an  outstand- 
ing incumbrance,  which  is  permitted  to  ripen  into  a 
title.  Sorenson  v.  Davis,  83  Iowa,  409  (49  N.  W.  Rep. 
1004);  Austin  v.  Barrett,  44  Iowa,  490;  Leach  v.  Hall, 

95  Iowa,  611  (64  N.  W.  Rep.  793);  Moy  v.  May,  89 

6  Iowa,  512  (56  N.  W.  Rep.  668).    The  sale  of  the 
land  in  question  for  delinquent  taxes,  and  the 

issuing  of  the  tax  deed  therefor,  were  in  pursuance  of 
a  plan  of  Feghtly,  and  for  his  interest,  to  extinguish 
the  title  of  the  plaintiff.  But  it  did  not  create  any 
right  adverse  to  him,  and  the  defendant  does  not  in 
argument  claim  anything  to  the  contrary. 

V.  The  appellant  contends  that  the  court  erred 
in  not  allowing  her  for  improvements  made  on  the 
land,  and  for  taxes  paid,  and  that  the  allowance  for 
rent  was  excessive.  It  is  the  general  rule  that  a  ten- 
ant in  common  cannot  make  his  co-tenant  liable  for 
improvements  made  upon  the  land  without  the  con- 
sent of  the  latter.    2  Jones,  Real  Prop.,  section 

7  1898,  et  seq.  But,  where  improvements  have 
been  made,  they  may  be  taken  into  considera- 
tion by  a  court  of  et|uity  in  making  partition,  that 
justice  be  done  between  the  parties  in  interest.  Id.; 
Ford  V.  Knapp,  102  N.  Y.  135  (6  N.  E.  Rep.  283);  Car- 
ver  V.  Coffman,  109  Ind.  547  (10  N.  E.  567);  Freeman, 
Co-ten„  section  509.  In  this  case,  Feghtly,  with  knowl- 
elge  of  the  interest  of  the  plaintiff,  made  improve- 
ments of  considerable  value.  That  was  done  without 
any  agreement  or  understanding  with  the  plaintiff,  and 
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without  his  consent,  but  it  does  not  appear  that  he 
objected  to  what  was  done.  The  laud  was  unimproved, 
unoccupied,  and,  so  far  as  is  shown,  unproductive,  before 
the  improvements  in  question  were  made.  They 
were  of  a  character  to  increase  the  value  of  the  land, 
and  to  make  it  desirable  for  renting  purposes.  Since 
they  were  made,  its  rental  value  has  been  about 

8  three  hundred  dollars  per  year.    As  the  posses- 
sion by   Feghtly  was  not  wrongful,  and   not 

against  any  known  objection  of  the  plaintiff,  it  would 

be  inequitable  to  allow  him  to  share  in  the  rent 

which   the    improvements    made    possible,    without 

requiring  him  to  pay  a  share  of  their  cost. 

9  The  general  rule  in  regard  to  the  liability  of  a 
tenant  in  common  to  a  co-tenant  for  the  rent 

of  the  property  which  is  the  subject  of  their  co-ten- 
ancy, in  the  absence  of  any  agreement,  is  that  if  one 
actually  occupies  the  property,  but  his  occupation  is 
not  adverse,  and  he  does  not  exclude  therefrom  his 
co-tenant,  he  is  not  liable  for  rent,  although  his 
co-tenant  does  not  share  in  the  use  of  the  premises. 
Reynolds  v,  Wilmeth,  45  Iowa,  693;  Varnum  v.  Leek, 
65  Iowa,  751  (23  N.  W.  Rep.  151);  Belknap  v,  Belknap, 
77  Iowa,  71  (41  N.  W.  Uep.  5GS);  Leach  v.  Hall,  95 
Iowa,  611  (64  N.  W.  Rep.  793);  2  Jones,  Real  Prop., 
section  1887,  et  seq.  But  when  there  is  an  ouster,  and 
a  tenant  in  common  occupies  and  uses  the  property 
adversely  to  his  co-tenant,  or  where  he  leases  it  to  a 
third  person,  he  is  liable  to  his  co-tenant  for  rent. 
Sears  v.  Selletc,  28  Iowa,  501;  Austin  v.  Barrett,  44 
Iowa,  488;  Dodge  v.  Davis,  85  Iowa,  81  (52  N.  W.  Rep. 
2);  2  Jones,  Real  Prop.,  section  1892. 

We  have  seen  that  Feghtly  did  not  hold  the 
premises  under  a  claim  of  right  adverse  to  the  plain- 
tifiE.  It  is  true  that  he  attempted  an  ouster  by  arrang- 
ing to  procure  a  tax  title,  but  the  tax  deed  was  not 
and  could  not  have- been  issued  prior  to  his  death,  and 
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the  tax  sale  cannot  be  given  the  effect  of  an  ouster 
Feghtly  did  not  occupy  the  land  personally,  but 
10       leased  it  to  tenants,  and  therefore  became  liable 
for   the   payment   of   a   share  of  the  rental 
value  of  the  land.    It  was  stipulated  on  the  trial  that 
the  gross  rents  derived  from  the  land  for  ten  years  had 
averaged  three  hundred  dollars  per  year.    The  cost  of 
collecting  them  was  twenty-five  dollars  per  year,  leav- 
ing a  net  sum  of  two  hundred  and  seventy-five  dollars 
which  the  land  produced  each  year.    Of  that  the  plain- 
tiff was  entitled  to  one-fifth,  or  to  a  total  for  the  five 
years  during  which  the  land  was  reniied  in  the  lifetime 
of  Feghtly  of  two  hundred  and  twenty-five  dollars. 
His  share  of  the  cost  of  the  improvements  was  about 
one  hundred  and  sixty  dollars,  and  of  the  taxes  paid 
by  Feghtly,  or   by  the  tax  sale  purchaser    during 
Feghtly's    lifetime,  thirty-five   dollars   and  twenty- 
three  cents.    It  thus  appears  that  the  plaintiff's  share 
of  the  rent  during  Feghtly 's  lifetime  exceeded  by  a 
small  sum  the  amount  of  his  share  of  the  taxes  paid 
and  improvements  made  during  that  time.    As  the 
defendant  does  not  claim  anything  for  improvements 
made  at  any  other  time,  the  district  court  rightly 
refused  to  allow  her  anything  for  improvements,  or  for 
taxes  paid  before  Feghtly's  death.    The  defendant  is 
liable  to  the  plaintiff  for  one-fifth  of  the  rents  she  has 
received,  which  was  one-half  of  the  rent  for  the  time 
she  and  Sarah  Sigman  were  tenants  in  common,  and 
all  of  the  rent  since  that  time,  and  also  for  interest. 
She  is  not  liable  for  rents  which  may  have  been  due  to 
the  plaintiff  from  Feghtly  or  from  Sarah  Sigman. 
She  is  entitled  to  deduct  from  the  amount  due  from 
her  on  account  of  rent  one-fifth  of  the  amount  of  taxes 
she  has  paid  on  the  land.    The  plaintiff  is  entitled  to  a 
partition  as  ordered  by  the  district  court.     We  have 
not  overlooked  the  rule  announced  in  Atcstinv.  Barrett^ 
44  Iowa,  488,  on  which  the  plaintiff  relies.    But  it 
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appears  that  in  that  case  one  Wilson  owned  as  ten- 
ant in  common  an  undivided  one-tenth  of  the  land 
there  in  controversy;  that,  instead  of  paying  the  taxes 
due,  he  permitted  the  land  to  go  to  tax  sale,  and 
became  its  purchaser,  and  then  sold  his  interest  to 
Barrett;  that  Barrett  obtained  a  deed  under  the  tax 
sale,  and  then  claimed  title  to  the  entire  tract  of  land 
adverse  to  his  co-tenants;  that,  after  he  obtained  the 
tax  deed,  his  co-tenants  ofEered  to  pay  him  for  what 
he  had  paid  out  for  taxes,  and  for  all  other  expenses 
he  had  incurred  on  the  land,  and  produced  the  money 
for  that  purpose,  but  he  refused  the  tender,  on  the 
ground  that  he  had  a  good  title  to  the  land.  It  was 
held,  that  his  acts  made  him  a  disseisor  of  his  co-ten- 
ants, and  for  that  reason,  and  because  of  his  attempt 

to  destroy  their  title,  he  was  not  entitled  to 
11        contribution  for  improvements  made.    But  we 

have  seen  that  Feghtly  was  not  a  disseizor.  He 
did  not  obtain  a  tax  deed,  and  the  only  interest  the 
defendant  is  shown  to  have  had  in  the  one  issued  sub- 
sequently to  his  death  is  that,  after  this  action  was 
commenced,  she  received  a  conveyance  of  the  land 
from  the  grantee  of  the  person  to  whom  the  tax  deed 
was  issued.  The  conveyance  thus  obtained  did  not 
transfer  any  interest  in  the  land,  nor  did  it  embarrass 
the  plaintiff,  and  the  only  evidence  that  the  defendant 
claimed  adversely  to  the  plaintiff,  is  her  answer  in 
this  case.  We  do  not  think  the  tax  deed  should  have 
any  effect  in  the  determination  of  this  case.  The 
decree  of  the  district  court  will  be  modified  to  con- 
form to  the  conclusions  we  have  announced,  and  the 
cause  will  be  remanded  to  that  court,  to  ascertain  the 
amount  due  to  the  plaintiff,  under  the  rules  we  have 
stated,  for  a  final  adjustment  of  the  rights  of  the  par- 
ties, and  for  a  decree  in  harmony  with  this  opinion. — 

MODIFIBD  AND  AfFIBMBD. 
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!i24  iifl  Latibter  &  Inglis  v.  The  Citizens  State  Bane,  D.  W. 

MoTT,  K.  S.  Cole,  and  E.  S.  Patterson, 
Appellants. 

Conflict  of  Laws:   stoceholdbb's  liabilitt.   The  individual  liability 

1  of  stockholders  under  Compiled  Laws  of  South  Dakota,  section 

2  2983,  providing  that  every  stockholder  shall  be  liable  to  a  joint 
or  several  action  for  the  corporation's  debts  to  the  amount  unpaid 

*  on  his  stock,  may  be  enforced  in  another  state,  since  the  Dakota 
statute  neither  provides  a  special  remedy  nor  creates  an  exclusive 
statutory  liability. 

Corporations:  liability  as  stogeholdebs.  A  bank  authorized  by 
4  its  charter  to  **discount  bills,  notes,  and  other  securities,"  has 
power  to  purchase  shares  of  stock  of  a  corporation  in  payment  of 
a  debt  for  which  such  stock  was  originally  given  as  collateral 
security,  and  is  liable  thereon  the  same  as  any  other  owner  of 
stock. 

Stockholder's  Liability:  jitdoment  against  oorporation:  Prae- 
8  tice.  The  rendition  of  a  judgment  against  a  corporation  is  not  a 
necessary  prerequisite  to  the  maintainance  of  an  action  to  enforce 
the  statutory  liability  of  the  stockholders  for  the  corporate  debt, 
where  the  corporation  is  notoriously  insolvent,  its  assets  have 
been  seized  under  legal  process,  and  it  has  ceased  to  do  business. 

Assignment  of  Errors.    An  assignment  of  error  in  overruling  objeo- 
6    tions  to  "each  of  the  following  questions  and  answers,"  followed 
by  a  page  of  printed  questions  and  answers  without  objection,  is 
not  sufficiently  specific  to  permit  a  review,  the  argument  not  stat- 
ing the  grounds  of  the  objections. 

Appeal  from   Franklin    District  Court. — Hon.   S.  M. 
Weaver,  Judge. 

Friday,  May  14,  1897. 

Plaintiffs,  creditors  of  the  Brule  County  Bank, 
of  Chamberlain,  S.  I).,  bring  this  action  at  law  to 
charge  the  defendants,  respectively,  with  a  balance 
unpaid  on  stock  of  said  Brule  County  Bank  owned  by 
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each  of  them.  The  case  was  tried  to  the  court,  and  a 
judgment  rendered  in  favor  of  the  plaintiffs.  Defend- 
ants appeal. — Affirmed. 

Taylor  &  Evans  for  appellants. 

J.  W.  Luke  and  E.  P.  Andrews  for  appellees. 

Given,  J. — I.  There  is  but  little  dispute  as  to 
the  facts  of  this  case,  and  those  necessary  to  be 
noticed  are  as  follows:  The  Brule  County  Bank,  a 
corporation  organized  under  the  laws  of  South 
Dakota,  and  doing  business  in  Chamberlain,  in  that 
state,  drew  its  draft  in  favor  of  the  plaintiffs  for  one 
thousand,  seven  hundred  eighty-eight  dollars  and 
forty-eight  cents  on  the  Union  Stock  Yards  State 
Bank,  of  Sioux  City,  Iowa.  On  presentation  of  said 
draft  to  the  bank  in  Sioux  City,  payment  was  refused, 
of  which  fact  the  Brule  County  Bank  was  duly  noti- 
fied. Payment  was  demanded  of  the  Brule  County 
Bank,  which  it  failed  to  make,  being  at  that  time 
insolvent.  The  defendants,  all  residents  of  Franklin 
county,  Iowa,  were  at,  before,  and  since  said  transac- 
tion each  owners  of  shares  of  the  capital  stock  of  said 
Brule  County  Bank  of  the  par  value  of  one  hundred 
dollars  per  share,  a^  follows:  The  Citizens  State 
Bank  owned  fifty  shares,  D.  W.  Mott  twenty-five 
shares,  K.  S.  Cole  ten  shares,  and  E.  S.  Patterson  two 
shares.  But  fifty  per  cent,  of  the  face  value  of  these 
shares  of  stock  has  been  paid.  The  statute  of  South 
Dakota  under  which  the  Brule  County  Bank  was 
•organized  and  doing  business  provides  as  fol- 
1  lows:    "Each  stockholder  of  a  corporation  is 

individually  and  personally  liable  for  the  debts 
of  the  corporation  to  the  extent  of  the  amount  that  is 
unpaid  upon  the  stock  held  by  him.  Any  creditor  of 
the  corporation  may  institute  joint  or  several  actions 
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against  any  of  its  stockholders  that  have  not  wholly 
paid  the  capital  stock  held  by  him,  and  in  such  action 
the  court  must  ascertain  the  amount  that  is  unpaid 
upon  the  stock  held  by  each  stockholder  and  for 
which  he  is  liable,  and  several  judgments  must  be 
rendered  a^inst  each  in  conformity  therewith.  The 
liability  of  each  stockholder  is  determined  by  the 
amount  unpaid  upon  the  stock  or  shares  owned  by 
him  at  the  time  such  action  is  commenced,  and  such 
liability  is  not  released  by  any  subsequent  transfer  of 
stock.  And  in  no  other  case  shall  the  stockholders 
be  individually  and  personally  liable  for  the  debts  of 
the  corporation.  The  term  'stockholder,'  as  used  in 
this  section,  shall  apply  not  only  to  such  persons  as 
appear  by  the  books  of  the  corporation  to  be  such, 
but  also  to  every  equitable  owner  of  stock,  although 
the  same  appear  on  the  books  in  the  name  of  another; 
and  also  to  every  person  who  has  advanced  the 
installments  or  purchase  money  of  stock  in  the  name 
of  a  minor,  so  long  as  the  latter  remains  a  minor;  and 
also  to  every  guardian  or  other  trustee  who  volun- 
tarily invests  any  trust  funds  in  the  stock."  Compiled, 
Laws,  section  2933.  It  is  under  these  facts  and  this 
statute  that  the  plaintiff  seeks  to  charge  the  defend- 
ants, respectively,  with  the  balance  unpaid  on  their 
shares  of  stock  to  the  amount  of  the  indebtedness 
due  to  the  plaintiffs  from  the  Brule  County  Bank. 

II.  The  questions  of  law  presented  on  this  api)eal 
were  raised  by  a  demurrer  to  the  petition,  which  was 
overruled,  and  substantially  the  same  question  with 
others,  was  raised  by  the  answer.    We  will  proceed  to 

consider  such  of  these  questions  as  are  dis- 
2         cussed  in  the  arguments  before  us.  Appellant's 

first  contention  is  that  said  statute  of  South 
Dakota  "provides  the  certain  remedy  to  be  pursued 
for  the  enforcement  of  the  liability  thereby  created, 
and  such  remedy  is  exclusive*  and  can  be  pursued 
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only  in  the  state  of  South  Dakota."  Appellants  cite 
a  number  of  cases  in  support  of  this  contention,  rely- 
ing more  particularly  upon  the  following:  Bank  v. 
Bindge  (Mass.)  27  N.  E.  Rep.  1015;  Fowler  v.  Lamson 
(111.  Sup.)  34  N.  E;  Rep.  932;  May  v.  Black  (Wis.)  45 
N.  W.  Rep.  949;  Bank  v.  Francklyn,  120  U.  S.  747  (7 
Sup.  Ct.  Rep.  757);  Young  v.  Farwell  (111.  Sup.)  28  N. 
E.  Rep.  845;  Marshall  v.  Sherman  (N.  Y.  App.)  42  N. 
E.  Rep.  419.  We  will  not  here  consider  these  cases 
separately.  It  is  suflBcient  to  say  that,  as  applied  to 
this  question,  they  may  be  summed  up  as  holding  as 
follows:  That  the  courts  of  a  state  will  not  enforce  a 
statutory  liability  created  by  the  statute  of  another 
state  when  a  special  remedy  is  provided  for  its 
enforcement.  The  cases  of  Bank  v.  Bindge,  Fowler  v. 
Lamson^  and  Marshall  v.  Sherman  were  based  upon 
the  constitution  and  statutes  of  Kansas,  providing  an 
"individual  liability  of  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  such  stockholder," 
and  a  special  remedy  against  the  stockholders  and  as 
between  the  stockholders.  May  v.  Black  was  under  a 
statute  of  Michigan  creating  "personal  liability  for  all 
claims  for  labor  performed,"  and  provided  as  a  rem- 
edy a  joint  action  in  assumpsit  against  the  corpora- 
tion and  any  or  all  stockholders,  and  "that  such  action 
shall  be  brought  in  the  county  where  the  mine  is 
located."  (Howard,  Ann.  St.,  sections  4110,  4112). 
Young  v.  Farwell  was  against  stockholders  in  a  Mich- 
igan mining  corporation  subject  to  the  same  statute. 
Bank  v.  Francklyn  is  not  in  point,  as  it  simply  holds 
that  where  a  special  remedy  is  provided,  the  liability 
can  only  be  enforced  in  that  manner  in  the  courts  of  the 
United  States.  Turning  to  the  statute  of  South  Dakota, 
it  will  be  seen  that  the  liability  therein  referred  to  is 
quite  difEerent  from  that  created  by  the  statutes  we 
have  mentioned.  It  is  "for  the  debts  of  the  corpora- 
tion to  the  extent  of  the  amount  that  is  unpaid  upon 
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the  stock  held  by  him,"  while  in  the  other  statutes  a 
liability  that  would  not  otherwise  exist,  is  created. 
The  liability  for  unpaid  stock  is  not  created  by 
statute,  but  is  one  that  already  existed.  ^"The  public 
has  a  right  also  to  assume  that  the  capital  stock  has 
been,  or  will  be  fully  paid  up,  if  it  be  necessary,  in 
order  to  meet  corporate  liabilities.  Accordingly,  the 
American  courts  go  very  far  to  protect  corporate 
creditors."  Cook,  Stock,  Stockh.  &  Corp.  Law,  section 
199.  The  same  author  says:  "Accordingly,  statutes 
are  passed  expressly  declaring  that  the  stockholders 
shall  be  so  liable  for  a  specified  sum,  in  addition 
to  their  unpaid  subscriptions.  This  is  called  the 
'statutory  liability'  of  stockholders."  Cook,  Stock, 
Stockh.  &  Corp.  Law,  sections  212,  213.  The  liability 
under  consideration  being  for  unpaid  stock,  it  is  not 
exclusively  a  statutory  liability,  but  one  that  could  be 
enforced,  in  the  absence  of  statute,  by  a  creditor's 
bill.  The  statute  of  South  Dakota  does  not  provide  a 
special  remedy  for  enforcing  this  liability,  but  leaves 
the  creditor  the  same  form  of  action  that  he  could 
have  brought  if  there  was  no  statute.  The  provisions 
as  to  who  shall  be  deemed  stockholders,  that  the 
action  may  be  joint  or  several,  and  the  extent  of  the 
stockholder's  liability,  do  not  provide  the  remedy,  but 
fix  limits  by  which  the  remedy  shall  be  administered. 
The  liability  of  these  stockholders  arises  out  of  their 
contractual  relation  to  the  corporation  and  to  its 
creditors,  and  we  see  no  reason  in  the  nature  of  that 
liability,  nor  in  the  provisions  of  the  statute  of  South 
Dakota,  why  the  liability  may  not  be  enforced  in  a 
court  of  Iowa  against  persons  of  whom  it  has  juris- 
diction. 

III.  Appellant's  next  claim  is  that  to  maintain  this 
action  appellees  must  first  obtain  a  judgment  against 
the  Brule  County  Bank,  determining  the  amount  due 
to  them  from  that  bank.    In  some  of  the  statutes 
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prescribing  the  liability  of  stockholders  it  is  so  pro- 
vided; also  that  the  property  of  the  corporation 
3  shall  be  first  exhausted;  but  not  so  in  the  stat- 
ute under  consideration.  The  right  of  the  credit- 
ors to  pursue  the  stockholders  for  unpaid  stock,  even, 
is  not  made  to  depend  upon  the  insolvency  of  the  cor- 
poration. Under  section  1088  of  our  own  Code,  execu- 
tion against  the  company  may  be  levied  upon  the 
private  property  of  an  individual  stockholder  to  the 
extent  of  the  unpaid  installment  on  stock  owned  by 
him,  when  no  property  can  be  found  of  the  corpora- 
tion. Where,  as  in  this  case,  the  corporation  is  insolv- 
ent, and  all  its  assets  held  under  attachments,  it 
would  be  idle  to  require  that  plaintiffs  first  obtain 
judgment  and  execution  against  it.  Appellants  were 
entitled  to  and  could  have  made  any  defense  to  the 
claim  of  appellees  against  the  Brule  County  Bank  that 
the  bank  could  have  made,  and  as  stockholders  they 
could  have  known  of  any  defenses  that  existed.  Cook> 
Stock,  Stockh.  &  Corp.  Law,  section  200,  after  stating 
the  general  rule  that  judgment  and  execution  must 
first  be  had  against  the  corporation,  says:  "Where, 
however,  the  corporation  has  been  adjudged  a  bank- 
rupt, and  a  dissolution  has  in  this  way  been  brought 
about,  the  remedy  against  the  corporation,  need 
not  be  first  exhausted.  Such,  also,  has  been  held  to 
be  the  rule  where  the  corporation  is  notoriously  insolv- 
ent, or  is  formally  dissolved."  Under  the  undisputed 
evidence  in  this  case  that  the  Brule  County  Bank  was 
notoriously  insolvent,  that  its  assets  had  been  seized 
under  legal  process,  and  that  it  had  ceased  to  do  busi- 
ness, we  do  not  think  that  plaintiffs  should  be  required 
to  exhaust  their  remedy  against  it  before  pursuing 
their  remedy  against  the  stockholders.  It  is  said  in 
this  connection  that  prior  to  the  commencement  of 
this  action  the  Brule  County  Bank  had  made  a  general 
assignment  for  the  benefit  of  its  creditors.    It  further 
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appears  that  on  the  objection  of  the  attaching  credit- 
ors the  assignee  was  discharged,  and  a  receiver 
appointed,  and  that,  attachments  covering  all  the 
assets  being  sustained,  the  receiver  was  discharged. 
These  facts  confirm  us  in  the  conclusion  that  plaintiffs 
should  not  be  required  to  first  pursue  the  corporation. 
IV.  It  is  urged  on  behalf  of  the  defendant  Citi- 
zens State  Bank  that  it  had  no  power  to  assume  this 
liability,  and  that,  if  it  had,  it  is  void  for  want  of  con- 
sideration.   By  its  incorporation  it  had  "power 

4  to  discount  bills,  notes,  and  other  securities." 
It  received  certain  shares  of  the  Brule  County 

Bank  stock  as  collateral  from  one  Clark,  and  after- 
wards bought  them,  giving  him  credit  for  one  thou- 
sand five  hundred  dollars  therefor  on  his  debt,  and 
agreeing  to  give  him  further  credit  in  such  sum  as 
might  be  realized  therefrom  over  one  thousand  five 
hundred  dollars.  This  defendant  had  new  certificates 
made  direct  to  it,  and  transfers  entered  on  the  stock 
register  of  the  Brule  County  Bank.  This  defendant 
not  only  did  have  the  power  to  buy,  but  actually  did 
buy  and  own,  this  stock,  and  it  is  therefore  liable  the 
same  as  any  other  owner  of  stock. 

Appellants'  counsel  in  argument  "call  particular 

attention  to  certain  evidence"  of  witnesses  Latimer 

and  Conerick,  and  say  that  it  "was  clearly  subject  to 

the  objections  made,  and  ought  not  to  have  been 

5  .  admitted."    Counsel  do  not  otherwise  point  out 

in  argument  the  particular  parts  of  the  evidence 
objected  to,  nor  the  grounds  of  objection  relied  upon. 
The  fifth  assignment  of  error  is  "in  overruling  the 
objections  to  each  of  the  following  questions  and 
answers  in  the  testimony  of  plaintiff's  witness  Coner- 
ick." Following  this  is  about  a  page  of  closely-printed 
questions  and  answers,  which  appear  to  be  without 
objections.  Without  a  more  specific  assignment  of 
errois,  we  cannot  know  what  rulings  are  complained 
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of,  nor  the  grounds  of  the  complaint.  After  a  most 
caref al  examination  of  this  case,  we  reach  the  con- 
clusion that  the  judgment  of  the  district  court  should 

be  AFFIRMED. 


Caroline  Doehrel  v.  Heinrioh  Hillmer,  Heinrioh 
Prbllburg,  August  Prellburg,  Christian  Prell- 
BURG,  Appellees,  and  Louisa  Sindlinger,  Hein- 
rioh P.  fliLLMBR,  Christian  P.  Hillmer,  Johan  R. 
Hillmer,  Herman  P.  Hillmer,  August  M.  Hill- 
mer, and  Wilhelm  P.  Hillmer,  Appellants. 

G*iifli€t  of  Laws:    treaty  and  statute:    Estatea  of  decedents.    A 

1  treaty  providing  that  aliens  may  inherit  lands  is  controlling,  though 
in  conflict  with  laws  of  the  state. 

OoNSTRucnoN  or  treaty.  Under  a  treaty  which  provides,  that  a 
8  citizen  or  subject  of  one  country  to  whom  land  in  the  other  coun- 
try would  descend,  were  it  not  for  his  alienage— a  non-resident 
alien  may  inherit  land  in  Iowa,  from  a  citizen  of  Iowa,  and  if  he 
die  before  his  children  they  will  take  what  would  have  descended 
to  the  father,  though  the  children,  too,  are  non-resident  aliens. 

"Pukchase"  defined :    Gonstruction  of  statifte.    An  alien  taking  land 

2  vin  Iowa  under  a  will  takes  the  property  by  purchase,  within  Acts 

Twenty-second  General  Assembly,  chapter  85,  providing  that  a 
non-resident  alien  may  acquire  property,  to  a  certain  extent,  if, 
within  five  years  from  the  date  of  purchase,  the  same  is  placed  in 
the  actual  possession  of  a  relative  of  such  purchaser. 

Appeal  from  Black  Hawk  District  Court. — Hon.  A.  S. 
Blair,  Judge. 

Friday,  May  14,  1897. 

Hannah  Halbfass,  a  citizen  of  Iowa,  died  seized 
of  certain  lots  in  La  Porte  City,  and  one  hundred 
and  twenty  acres  of  land  near  there.  In  her  will 
she  devised  such  property  to  Caroline  Doehrel, 
of  Erie,  Pa.,  and  Heinrich  Hillmer  and  Wilhelmina 
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Prellburg,  of  Hanover,  Germany,  share  and  share 
alike.  She  died  February  3,  1892,  and  her  will  waf. 
admitted  to  probate  March  15  of  the  same  year,  and 
afterwards  the  title  of  each  devisee  to  an  undivided 
one-third  of  the  property  was  confirmed  by  a  decree 
of  the  court  in  an  action  to  quiet  title.  Wilhelmina 
Prellburg  was  a  widow,  and  died  December  11,  1893, 
leaving,  her  surviving,  three  sons,  Heinrich,  August, 
and  Christian  Prellburg,  who  are  also  residents  of 
Hanover.  Her  will,  admitted  to  probate  in  Germany, 
was  not  executed  as  required  by  the  laws  of  this  state, 
and  no  claim  is  made  thereunder.  She  also  left  the 
following  next  of  kin,  residents  and  citizens  of  the 
United  States:  The  plaintiff  and  Louisa  Sindlinger, 
sisters  of  deceased,  and  the  other  appellants,  who  are 
sons  of  a  deceased  brother.  This  is  an  action  for  par- 
tition, and  the  only  question  involved  is  whether  the 
undivided  one-third  of  the  property  which  belonged 
to  Wilhelmina  Prellburg  descends  to  her  sons  in  Ger- 
many, or  to  her  next  of  kin  in  this  country.  Decree 
was  entered  declaring  the  sons  entitled  to  the  prop- 
erty. The  next  of  kin,  except  plaintiff,  appeal. — 
Affirmed. 

Mullan  &  Pickett  for  appellants. 

Alford  &  Gates  for  appellees. 

Ladd,  J. — Under  the  will  of  Hannah  Halbfass, 
Wilhelmina  Prellburg  took  an  undivided  one-third 
interest  in  the  real  estate  in  controversy.  She  was  a 
resident  of  Hanover,  Germany,  and  a  subject  of  the 
king  of  Prussia,  at  the  time  of  her  death,  and  left,  her 
surviving,  three  sons,  August,  Heinrich,  and  Christian 
Prellburg,  who  are  also  residents  of  the  same  place, 
and  subjects  of  the  king.  They  claim  to  have  taken 
this  property  from  their  mother  by  descent.    Under 
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the  laws  of  this  state  non-resident  aliens  cannot  so 

acquire  land.    Furenes  v.  Mickelson,  86  Iowa,  508  (53 

N.  W.  Rep.  416);  Burrow  v.  Burrow^  98  Iowa, 

1  400  (67  N.  W.  Rep.  287).    They  rely,-  however, 
upon  a  treaty  concluded  between  the  United 

States  and  the  king  of  Prussia  May  1,  1828,  and  rati- 
fied and  proclaimed  March  14,  1829.  A  part  of  article 
14,  only,  need  be  quoted:  "And  where,  on  the  deith 
of  any  person  holding  real  estate  within  the  territory 
of  the  one  party,  such  real  estate  would,  by  the  law 
of  the  land,  descend  on  a  citizen  or  subject  of  the 
other,  were  he  not  disqualified  by  alienage,  such  citi- 
zen or  subject  shall  be  allowed  a  reasonable  time  to 
sell  the  same,  and  to  withdraw  the  proceeds  without 
molestation,  and  exempt  from  all  duties  of  detraction 
on  the  part  of  the  government  of  the  respective 
states."  The  provisions  of  this  treaty  are  controlling, 
even  though  in  conflict  with  the  laws  of  this  state. 
Opel  V.  Shotip,  100  Iowa,  407  (69  N.  W.  Rep.  560); 
Wilcke  V.  Wilcke,  102  Iowa,  173(71  N.  W.  Rep.  201). 

The  mother  took  the  property  by  purchase,  within 
the  meaning  of  chapter  85  of  the  Acts  of  the  Twenty- 
second    General  Assembly.      Bennett  v.  Hihhert,    88 
Iowa,  154  (55  N.  W.  Rep.  93).    Section  2  of 

2  that  chapter  is:    "Any  non-resident  alien  may 
acquire  and  hold  real  property  to  the  extent  of 

three  hundred  and  twenty  (320)  acres,  or  city  prop- 
erty to  the  amount  of  $10,000  in  value,  providing  that 
within  five  years  from  the  date  of  purchase  of  said 
property,  the  same  is  placed  in  the  actual  possession 
of  a  relative  of  such  purchaser,  the  occupant  being 
related  to  such  owner  within  the  third  degree  of  kin- 
dred, or  the  husband  or  wife  of  such  relative,  and 
further  provided  that  such  occupant  become  a  natur- 
alized citizen  within  ten  years  from  the  purchase  of 
such  property  as  aforesaid."  Wilhelmina  Prellburg, 
then,  took   the  property  with   the  conditions   and 
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limitations  imposed  by  the  statute.  The  treaty  allows 
a  reasonable  time  to  dispose  of  the  land,  and  that  fixed 
by  this  section  is  ample  for  that  purpose.  Her  estate 
in  the  land  was  that  defined  by  Plowden  as  a  fee 
simple  determinable,  or  by  Blackstone,  as  a  base  or 
qualified  fee.  A  fee  determinable  will  descend  in  the 
line  of  succession  of  the  purchaser,  and  will  determine 
upon  the  happening  of  the  event  upon  which  it  was 
first  limited,  into  whosoever  it  may  come.  1  Wash- 
burn, Real  Prop.,  90.  See  also,  Chirac  v.  Chirac,  2 
Wheat.  259.  This  precise  question  is  determined  in 
Schiiltze  vJ  Schiiltze  (111.  Sup.)  36  Am.  St.  432  (33  N.  E. 
Rep.  201),  where  it  is  said:  '*By  the  terms  of  the 
treaty,  the  power  to  dispose  of  the  land  and  appro- 
priate its  proceeds,  is  granted  in  positive  terms.  Such 
a  power  to  sell  cannot  be  exercised  unless  the  donee  is 
vested  with  the  fee,  or,  in  other  words,  the  complete 
ownership."  Kull  v.  Kull,  37  Hun.  476.  Clearly, 
Wilhelmina  was  owner  of  real  property,  within  the 
meaning  of  the  treaty. 

But  the  appellants  contend  that  the  treaty  is 
intended  to  apply  only  to  persons  residing  in  this 
country,  so  far  as  land  in  this  country  is  concerned; 

further,  that  the  treaty  contemplates  but  one 
3         step  of  transmission.    It  is  held  in  the  case  of 

Hauenstein  v.  Lynham,  100  U.  S.  483,  that 
"where  a  treaty  admits  of  two  constructions,  one 
restrictive  of  the  rights  that  may  be  claimed  under  it, 
and  the  other  liberal,  the  latter  is  to  be  preferred." 
The  wording  of  the  article  quoted  from  the  treaty 
seems  to  preclude  the  construction  contended  for. 
The  evident  purpose  was  to  so  protect  the  citizens  and 
subjects  of  both  countries  in  their  property  interests 
that  alienage  would  not  affect  the  right  of  inheritance. 
The  citizenship  or  residence  of  the  person  upon  the 
death  of  whom  real  estate  descends  is  not  mentioned. 
The  property,  and  not  from  whence  it  comes,  is  the 
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important  consideration.  "And  where  upon  the  death 
of  any  person  holding  real  estate  within  the  territories 
of  one  party"  can  only  be  given  one  intelligent  con- 
struction,— that  of  the  plain  import  of  the  language 
employed.  By  the  terms  of  the  treaty  considered  in 
SchuUze  V.  Schultzey  supra,  relied  upon  by  appellants, 
inheritance  is  expressly  limited  to  the  heirs  and 
devisees  of  one  country  from  subjects  or  citizens  of 
the  other.  In  Opel  v.  Shoup,  supra,  this  court  con- 
sidered a  treaty  between  the  United  States  and  the 
king  of  Bavaria,  a  part  of  the  second  article  of  which 
is  identical  with  that  involved  in  this  case;  and  it  was 
there  held  that  real  property  inherited  by  a  subject  of 
the  king  of  Bavaria  from  her  daughter,  a  citizen  of 
this  country,  descended  to  her  (the  mother's)  heirs, 
who  were  also  subjects  of  the  king.  Clearly,  under 
the  terms  of  the  treaty  with  the  king  of  Prussia,  alien- 
age does  not  affect  the  right  of  inheritance,  when  the 
heir  or  devisee  is  a  citizen  or  subject  of  the  country 
of  the  decedent,  and  this  is  not  limited  to  one  step 
in  transmission.  The  district  court  rightly  held  the 
sons  entitled  to  the  property,  and  its  decree  must  be 

AFFIRMED. 
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Heirs  at  Law  of  Fredbioh  Wiloke,  et  al.,  ^JB 

Appellees.  |io2   m 
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Desoent  and  Distribntion:  alienage:  Mediate  and  immediate  inheru 
2  lance.  Under  Code,  section  2457,  providing  that  if  both  parents  of 
8  an  intestate  be  dead,  the  portion  of  the  estate  which  would  have 
fallen  to  them  shall  be  disposed  of  as  if  they  had  out  lived  intes- 
tate, and  died  in  possession  of  their  portion,  where  a  son  dies  after 
the  death  of  his  parents,  who  would  have  otherwise  inherited,  the 
inheritance  which  passes  to  his  brother  is  direct,  and  does  not 
depend  on  the  fact  whether  the  parents,  at  the  time  of  their 
decease,  being  aliens,  were  capacitated  to  take  under  the  provisions 
of  the  law. 
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Tbeatt  rights:    Evidence,    Under  the  treaty  between  the  king  ol 

4  Prussia  and  the  prince  of  Waldeck,  and  other  evidence  adduced 
the  citizens  of  Waldeck  became  subjects  of  the  king  of  Prussia, 
so  as  to  be  affected  by  the  terms  of  a  treaty  between  the  United 
States  and  Prussia  governing  the  rights  of  inheritance  of  citizens 
of  the  respective  countries. 

Childless  widow's  share.    A  widow  if  entitled  to  one-half  the  estate 

5  of  her  husband  takes  the  added  one-sixth  in  addition  to  the  third 
given  by  Code,  section  2440,  as  heir  and  not  as  part  of  her  distribu- 
tive share,  and  takes  subject  to  the  same  rules  as  property  taken 
by  other  heirs,  including  payment  of  incumbrances. 

Partition:  joinder  and  counteb-olaim:  Practice,  Where,  in  par- 
tition of  land,  defendant  claims  a  lien  on  the  property  because  of 
1  the  payment  of  a  mortgage  thereon,  plaintiff  can  ask  to  have  a 
claim  for  rent  growing  out  of  the  occupancy  of  the  land  by  such 
defendant  adjusted,  though  Code,  section  3277,  provides  that  there 
shall  be  no  joinder  or  counter-claim  of  any  other  kind,  in  partition 

Appeal  from    Clinton    District    Court. — Hon.    P.    B. 
Wolfe,  Judge. 

Friday,  May  14,  1897. 

Adam  Wiloke  died  intestate  in  1891  in  Clinton 
county,  Iowa,  seized  of  eighty  acres  of  land,  which  he 
acquired  in  1877,  while  a  non-resident  alien.  He 
became  a  citizen  of  the  United  States  in  1882.  He 
left  surviving  him,  as  his  widow,  the  defendant  Isa- 
bella Wilcke,  but  no  issue.  The  parents  of  Adam 
Wilcke  died  in  Germany  prior  to  his  death,  and  it 
seems  to  be  conceded  that  they  were  incapacitated  to 
inherit  real  estate  by  the  law  of  this  state.  Adam 
Wilcke  also  left  surviving  him  the  plaintiff,  Ludwig 
Wilcke,  a  brother  of  the  full  blood,  Christian  Wilcke, 
a  brother  of  the  half  blood,  and  the  heirs  of  certain 
other  brothers  of  the  half  blood,  whom  it  is  unneces- 
sary to  name.  The  plaintiff  and  all  the  other  sur- 
vivors, except  the  widow,  were,  at  the  death  of  Adam 
Wilcke,  aliens,  and  residents  of  Waldeck,  Germany. 
Christian  Wilcke  and  the  heirs  of  the  other  brothers 
of  the  half  blood  are  made  parties  defendant  to  this 
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suit.  The  action  is  for  the  partition  of  the  eighty 
acres  of  land  left  by  Adam  Wilcke.  The  plaintiff 
represents  in  his  petition  that  the  widow  is  entitled 
to  an  undivided  one-half  of  the  land;  that  he,  as 
brother  of  the  full  blood,  is  entitled  to  an  undivided 
five-sixteenths;  that  Christian  Wilcke,  a  surviving 
brother  of  the  half  blood,  is  entitled  to  an  undivided  one- 
sixteenth;  and  the  heirs  of  deceased  brothers  of  the  half 
blood  to  proportionate  shares.  By  an  amendment 
to  the  petition,  the  plaintiff  pleaded  a  treaty  between 
the  United  States  and  the  king  of  Prussia,  because 
of  which  it  is  claimed  that  the  non-resident  alienage 
of  the  parties  does  not  defeat  their  right  of  inheri- 
tance. The  petition  asks  a  confirmation  of  the  shares 
in  accordance  with  the  averments,  and  for  partition 
accordingly.  The  widow  alone  answers.  She  pleads 
the  facts  as  to  the  non-resident  alienage  and  the 
decease  of  the  parents  of  Adam  Wilcke,  and  that  the 
other  defendants  and  the  plaintiff  "would  become 
entitled  to  inherit,  if  at  all,  only  by  tracing  their 
rights  of  inheritance  through  the  said  father  and 
mother  of  said  Adam  Wilcke."  She  further  pleaded 
facts  to  show  that  the  land  in  question  was  incum- 
bered by  mortgage  at  the  death  of  Adam  Wilcke, 
which,  under  the  belief  that  she  owned  all  of  the  land, 
she  had  paid  off,  and  asked,  if  any  part  should  be 
found  to  belong  to  the  other  claimants,  that  the 
amount  she  had  so  paid  should  be  paid  therefrom.  In 
reply,  the  plaintiff  pleaded  that,  since  the  death  of 
Adam  Wilcke,  the  widow  has  occupied  and  received 
the  rents  of  the  premises  entire,  and  asked  that  the 
value  thereof  be  deducted  from  the  amount  due 
because  of  the  discharge  of  the  mortgage  lien  on  the 
land.  The  district  court  found  as  facts  that  the  plain- 
tiff and  the  defendants,  except  Isabella  Wilcke,  were 
subjects  of  Prussia,  and  of  the  king  of  Prussia,  at  the 
time  of  the  death  of  Adam  Wilcke,  and  the  plaintiff 
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has,  since  the  death  of  Adam  Wilcke,  removed  to,  and 
is  now  residing  in  Iowa,  and  that  partition  of  the  land 
could  not  be  equitably  made.  It  confirmed  the  shares 
as  alleged  and  asked  by  plaintiff;  allowed  the  widow's 
claim  for  disbursements  to  discharge  the  mortgage 
lien  from  the  land,  after  deducting  the  amount  of  the 
rents  of  the  land  therefrom;  and  ordered  a  sale  of  the 
land,  and  a  distribution  of  the  proceeds  in  accordance 
with  the  judgment  as  to  shares.  The  defendant  Isa- 
bella Wilcke  appealed. — Affirmed. 

Eldred  S.  James  for  appellant. 

S.  C.  Scott  for  appellee. 

Granger,  J. — I.  As  has  been  stated,  plaintiff,  in 
his  reply,  recited  the  facts  as  to  the  occupancy  of  the 
land  by  appellant,  and  asked  that  the  rents  received 
therefrom  be  deducted  from  the  claim  for  disburse- 
ments on  account  of  the  mortgage  lien  discharged  by 
her.    Appellant  moved  the  court  to  strike  that  part 

of  the  reply.  The  motion  was  denied,  and  com- 
1         plaint  is  made  of  the  ruling.    The  claim  is  that 

it  is  an  independent  action  in  the  nature  of  an 
accounting,  or  for  money  claimed.  It  is  said,  if  it  was 
to  come  into  the  action,  it  should  have  been  pleaded  in 
the  petition.  That  could  not  have  been  done,  because 
of  Code,  section  3277,  which  provides  that  there  shall 
be  no  joinder  or  counter-claim  of  any  other  kind 
in  an  action  for  partition.  Appellant  concedes  that 
she  pleaded  a  counter-claim,  in  asking  to  recover 
for  the  disbursements  to  discharge  the  mortgage; 
and,  but  for  that,  we  should  hold  that  the  claim  for 
rent  was  improperly  pleaded  in  a  reply.  It  may  be 
doubted  if  the  counter-claim  by  appellant  is  within 
the  exceptions  of  the  chapter  regulating  the  procedure 
for  partition  of  real  estate.    But  that  we  do  not  decide. 
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for  no  such  question  is  raised.  It  was,  however,  an 
independent  right  of  recovery,  but  pleaded  in  this  pro- 
ceeding to  secure  a  lien  for  its  payment.  It  grew  out 
of  her  occupancy  and  treatment  of  the  land  as  her 
own.  The  claim  for  rent  grew  out  of  the  same  occu- 
pancy and  treatment  of  the  land  by  her,  and  the 
attempt  seems  to  have  been  to  adjust  the  debit  and 
credit  claims  of  the  occupancy  so  as  to  leave  the  shares 
of  the  land,  if  partitioned,  or  the  proceeds  of  it,  if  sold, 
freed  from  liens.  Ordinarily,  such' a  plea  would  not  be 
one  in  avoidance  of  the  counter-claim  pleaded  by 
appellant,  but  as  her  claim  is  sought  to  be  made  a 
lien  on  the  subject-matter  of  the  suit,  and  the  plea  in 
the  reply  is  to  avoid  such  a  lien,  in  whole  or  in  part, 
we  think  the  court  did  not,  in  view  of  the  situation, 
err  in  denying  the  motion. 

II.  Appellant  states  her  second  proposition  for 
consideration  as  follows:  "The  appellees  must  trace 
their  right  of  inheritance  through  the  father  and 
mother  of  the  deceased,  and,  both  having  died 
2  aliens,  the  right  of  inheritance  is  cut  off."  As 
we  gather  appellant's  thought,  it  is  that  the 
inheritance  of  brother  from  brother  is  not  immediate 
or  direct,  but  mediate  or  indirect,  as  through  another. 
Applied  to  this  case,  the  thought  is  that  plaintiff's 
right  to  inherit  from  his  brother  Adam  depends  on 
whether  one  or  both  of  their  parents  could  have  so 
inherited  at  the  time  of  death.  If  yes,  that  right  is 
transmitted  to  the  plaintiff.  If  no,  it  is  lost.  The 
conclusion  must  be  reached  in  the  light  of  the  follow- 
ing provisions  of  the  Code: 

Section  2455.  "If  the  intestate  leave  no  issue, 
the  one-half  of  his  estate  shall  go  to  his  parents  and  the 
other  half  to  his  wife;  if  he  leaves  no  wife,  the  portion 
which  would  have  gone  to  her  shall  go  to  his  parents." 

Section  2456.  "If  one  of  his  parents  be  dead,  the 
portion  which  would  have  gone  to  such  deceased  parent 

Vol.  102  la— 12 
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shall  go  to  the  surviving  parent,  including  the  portion 
which  would  have  belonged  to  the  intestate's  wife,  had 
she  been  living." 

Section  2457.  "If  both  parents  be  dead,  the  por- 
tion which  would  have  fallen  to  their  share  by  the 
above  rules,  shall  be  disposed  of  in  the  same  manner 
as  if  they  had  outlived  the  intestate  and  died  in  the 
possession  and  ownership  of  the  portion  thus  falling 
to  their  share,  and  so  on  through  ascending  ancestors 
and  their  issue."  ^ 

It  is  not  easy  to  deduce  appellant's  thought  from 
the  language  of  section  2457.  The  sections  quoted 
plainly  provide  that,  if  the  parents  are  alive,  the 
property  goes  directly  to  them,  because  of  their  prefer- 
ence as  heirs.  If  dead,  it  does  not  go  to  their  estate 
for  inheritance  from  them,  but  the  heirs  of  the  parents 
are  made  the  heirs  of  the  intestate,  and  the  manner 
of  disposition  is  made  the  same  as  if  the  parents  had 
inherited,  and  the  heirs  had  taken  from  them.  The 
fact  of  the  death  of  the  parents  being  proved,  the 
principal,  if  not  the  only  object  of  section  2457  is,  to 
identify  the  heirs  of  the  intestate,  and  determine  their 
proportions.  In  Lash  v.  Lash,  57  Iowa,  88  (10  N.  W. 
Rep.  302),  speaking  to  a  state  of  facts  to  make  the 
language  entirely  applicable  to  the  question  we  are 
considering,  this  court,  through  Adams,  C.  J.,  said: 
**The  estate  in  question  never  constituted  any  part  of 
Christian  Lash's  estate,  and  was  therefore  never 
affected  by  Christian  Lash's  will.  As  the  estate  in 
question  never  constituted  any  part  of  Christian 
Lash's  estate,  no  part  thereof  ever  passed  from  Chris- 
tian Lash  to  Anna  Lash  by  inheritance,  distribution, 
or  otherwise.  Whatever  the  plaintiff  or  any  other 
heir  of  the  intestate  takes,  he  takes  directly  from  the 
intestate,  and  not  otherwise.  Nothing,  in  fact,  inter- 
venes between  the  death  of  the  intestate  and 
the    transmission    of     his    estate    to    his     heirs. 
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The  survivorship  of  the  parents  is  a  fiction. 
We  suppose  it  to  determine  the  descent.  For 
that  purpose  we  need  suppose  it  as  continuing  only  for 
an  instant.  Both  parents  are  to  be  supposed  as  then 
dying  in  the  ownership  of  the  property  which  would 
have  gone  to  them  respectively.  Neither  is  to  be  sup- 
posed as  taking  from  the  other,  because  in  fact  neither 
has  anything  which  the  other  can  take.  It  is  imma- 
terial which  of  the  parents  died  first,  or  whether  the 
one  which  died  first  died  testate  or  intestate."  There 
is  much  significance  in  these  words:  "Nothing  in  fact 
intervenes  between  the  death  of  the  intestate  and  the 
transmission  of  his  estate  to  his  heirs.  The  survivor- 
ship of  the  parents  is  a  fiction.  We  suppose  it  to  deter- 
mine the  descent."    We  do  not  think  it  important  to 

elaborate  the  thought.  We  think  that  where 
3         property  passes  from  brother  to  brother,  under 

the  law  we  are  considering,  the  inheritance  is 
direct,  and  does  not  depend  on  the  fact  of  parents,  at 
the  time  of  their  decease,  being  capacitated  to  take 
under  the  provisions  of  our  law.  There  is  nothing  in 
McGruire  v.  Brown,  41  Iowa,  656;  Neeley  v.  Wise,  44 
Iowa,  544;  or  Moore  v.  Weaver ,  53  Iowa,  11  (3  N.  W. 
Rep.  741),  not  in  accord  with  this  conclusion.  The 
rule  as  to  the  descent  of  property  under  similar  condi- 
tions has  been  much  considered  by  the  courts,  and  the 
judges  of  particular  courts  in  this  country  and  in  Eng- 
land have  been  somewhat  divided  as  to  the  precise 
facts  under  which  a  descent  of  property  shall  be  said 
to  be  mediate  or  immediate.  In  this  state,  in  Furenes 
V.  Mickelson,  86  Iowa,  508  (53  N.  W.  Rep.  416),  an 
inheritance  from  a  great  uncle,  through  a  father,  is 
said  to  be  mediate.  So  far  as  we  have  seen,  such  a 
rule  is  universal.  Just  what  degree  of  consanguinity 
will  mark  the  distinction  between  mediate  and  imme- 
diate inheritance  does  not  seem  to  be  definitely 
defined.    It  has  been  said  that  "in  tracing  the  line  of 
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inheritance  between  brottiers,  or  their  descendants,  it 
is  not  necessary  to  name  the  father  as  the  common 
ancestor,  and  that  alienism  in  any  ancestor  whom  it 
is  not  necessary  to  name  in  tracing  such  inheritance 
or  descent  does  not  have  the  effect  to  impede  it."  In 
Beavan  v.  Went  (111.  Sup.)  41  N.  E.  Rep.  91,  the  ques- 
tion of  inheritance,  and  how  it  is  affected  by  non- 
resident alienage,  has  received  quite  extended  discus- 
sion, and  we  quote  from  that  case  as  follows: 
"Descents  have  long  been  distinguished  as  mediate 
and  immediate;  but  as  shown  by  Mr.  Justice  Story  in 
Levy's  Lesee  v.  McCartee,  6  Pet.  102,  these  terms  are 
susceptible  of  different  interpretations,  whence  some 
confusion  has  been  introduced  into  their  legal  discus- 
sion, since  different  judges  have  used  them  in  different 
senses.  But  as  said  by  Lord  Hale,  as  quoted  in 
ColVmgwood  v.  Pace,  1  Vent.  413:  'In  immediate  descent 
there  can  be  no  impediment  but  what  ariseth  in  the 
parties  themselves;  but  in  mediate  descents,  it  is 
agreed,  the  disability  of  being  an  alien  or  attainted,  in 
him  that  is  the  medius  antecessor,  will  disable  the 
other,  though  he  have  no  disability.'  In  Collingwood  v. 
Pace,  which  was  argued  before  all  the  judges  of  Eng- 
land, the  question  was  whether  the  inheritance  by  a 
brother  from  his  brother,  the  father  being  an  alien,  was 
mediate  or  immediate;  and  it  was  decided,  after  much 
discussion,  by  seven  judges  againt  three,  that  the 
inheritance  was  immediate,  so  as  not  to  be  affected  by 
the  alienage  of  the  father.  It  was  held  that  in  trac- 
ing the  line  of  inheritance  between  brothers,  or  their 
descendants,  it  was  not  necessary  to  name  the  father 
as  their  common  ancestor,  and  that  alienism  in  an 
ancestor  whom  it  was  not  necessary  to  name  in  trac- 
ing such  inheritance  or  descent  does  not  have  the 
effect  to  impede  it.  In  McGregor  v.  Comstock,  3  N.  T. 
408,  the  same  rule  was  applied  to  an  inheritance 
befween  j&rst  cousins,  their  fathers  being  citizens,  but 
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whose  grandfather  was  an  alien.  Thus,  in  Jackson  v. 
Green,  7  Wend.  333,  the  intestate  was  a  naturalized 
citizen,  and  the  claimants  were  the  heirs  at  law  of  a 
cousin  of  the  intestate,  who  was  also  a  naturalized 
citizen.  It  was  claimed  that  »the  descent  between 
cousins  was  immediate,  notwithstanding  the  circuity 
of  the  line  of  sanguinity,  and  that  the  alienage  of  their 
intervening  relatives  was  no  bar  to  the  inheritance; 
but  this  claim  was  disallowed,  it  being  held  that,  while 
the  descent  from  brother  to  brother  was  considered 
immediate,  that  from  cousin  to  cousin  was  not."  In 
that  case,  the  relationship  between  the  claimant  and 
the  testator  was  quite  remote,  and  the  rule  of  medi- 
ate descent  was  applied,  and  the  right  of  inheritance 
denied,  by  a  divided  court.  In  this  case  the  rule  need 
have  no  broader  application  than  as  between  brother 
and  brother,  for  the  appellees  are  not  in  dispute,  and 
such  a  rule  concludes  the  appellant. 

III.  A  more  diflBcult  question  is  whether  the 
treaty  pleaded  as  existing  between  the  United  States 
and  Prussia  takes  the  claimants,  against  the  widow, 
out  of  the  provisions  of  our  law  prohibiting  non-resi- 
dent aliens  from  acquiring  property  in  this  state  by 
descent.  No  question  is  made  as  to  the  prohibition  in 
this  case,  unless  such  claimants  are  relieved  from  the 
operation  of  the  law  by  the  terms  of  the  treaty  pleaded. 
Nor  is  there  any  question  but  that,  if  the  plaintiff  and 
the  other  appellees  were  subjects  of  the  king  of  Prus- 
sia at  the  decease  of  Adam  Wilcke,  the  treaty  operates 

to  relieve  them  from  the  prohibitions  of  the 
4         law.    We  are  to  determine,  as  a  question  of 

fact,  whether  the  province  of  Waldeck  is  so  far 
a  part  of  the  kingdom  of  Prussia  that  citizens  of  Wal- 
deck are  subjects  of  the  king  of  Prussia,  within  the 
meaning  of  the  treaty  between  the  United  States  and 
Prussia.  As  the  record  is  presented,  we  are  to  deter- 
mine this  question  in  the  light  of  history,  as  it  may  be 
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aided  by  particular  evidence  introduced.  The  basis 
for  the  claim  that  its  citizens  are  such  subjects  is  a 
treaty  between  Prussia  and  Waldeck  relative  to  the 
transfer  of  the  administration  of  Waldeck  to  Prussia. 
The  articles  of  treaty  appear  in  the  record,  and  they 
appear  as  made  by  "his  majesty,  the  king  of  Prussia, 
and  his  serene  highness,  the  prince  of  Waldeck";  and 
it  is  expressed  that  the  parties  are  "animated  by  the 
wish  of  facilitating  the  entry  of  the  principalities 
of  Waldeck  and  Pyrmont  into  the  North  German 
Confederation."  The  articles  are  some  twelve  in 
number,  from  which  it  appears  that  Prussia 
undertakes  the  internal  administration  of  the 
principality  of  Waldeck,  exclusively,  except  in  certain 
particulars,  which  seem  to  be  mainly  of  ecclesiastical 
and  charitable  importance.  While  the  administration 
is  to  be  in  the  name  of  the  prince,  a  governor  is 
appointed  by  the  king,  and  placed  at  the  head  of  the 
administration  of  the  principality,  and  undertakes 
"the  constitutional  responsibility  of  the  government  of 
the  country."  Prussia  is  empowered  to  organize  the 
judicial  and  administrative  authorities  differently, 
according  to  her  judgment.  Prussia  is  to  receive  the 
whole  of  the  services  of  the  principality,  and  defray 
all  expenses,  except  some  pertaining  to  ecclesiastical 
authority.  All  the  state  servants  are  appointed  by 
Prussia,  are  Prussian  subjects,  and  take  the  oath  of 
allegiance  to  the  king.  The  representation  of  the 
country  abroad  is  retained  by  the  prince,  but  it  is 
exercised  under  the  responsibility  of  the  governor, 
who  is  appointed  by  the  king.  It  is  to  be  said  that 
the  authority  reserved  to  the  prince  is  of  slight  impor- 
tance, and  practically  divorced  from  the  temporal 
concerns  of  government.  The  articles  speak  of  Wal- 
deck both  as  a  principality  and  a  state.  The  testi- 
mony as  to  the  application  of  the  treaty  to  gov- 
ernmental affairs  shows,  as  to  its  temporal  concerns 
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generally,  that  the  province  is  as  much  a  part 
of  the  Prusaian  kingdom  as  any  province  could  be 
with  any  slight  reservation  of  governmental  author- 
ity. It  has  a  slight  representation  in  the  federal 
council  and  imperial  diet,  or  at  least  it  did  have.  It 
is  historically  said,  that  its  military  affairs  are  all  in 
the  hands  of  the  Prussian  government,  and  education, 
the  administration  of  justice,  and  similar  matters,  are 
all  conducted  on  the  Prussian  model.  If  a  subject  is 
one  who  is  governed  by  the  laws  of  a  sovereign  or 
country,  and  owes  allegiance  thereto,  it  is  difl5cult  to 
escape  the  conclusion  that  the  citizens  of  Waldeck  are 
subjects  of  the  king  of  Prussia.  Prussian  authority  is 
almost,  if  not  quite,  absolute,  as  to  its  military,  judi- 
cial, and  administrative  affairs.  Little,  if  anything, 
of  importance  is  left,  except  its  religious  concerns. 
These,  we  think,  are  the  controlling  facts  in  the  case; 
and  our  conclusion  is,  that  because  of  the  treaty 
between  this  and  the  Prussian  government,  the  appel- 
lees inherit  from  Adam  Wilcke. 

IV.  The  district  court,  in  fixing  the  shares,  first 
gave  to  appellant  one-third  of  the  land.  It  then 
ordered  that,  from  the  remaining  two-thirds,  the  dis- 
bursements by  appellant  should  be  paid,  and  of  the 
balance  it  gave  to  appellant  one-fourth  thereof,  and 
the  remainder  to  the  appellees,  as  before  stated.  The 
effect  of  the  order  was  to  make  the  one-sixth  necessary 
to  make  the  difference  between  the  one-third  and  one- 
half  going  to  appellant  bear  its  proportion    of  the 

incumbrance,  leaving  to  appellant  one-third  in 
5         no  way  affected  by  the  incumbrance.    She  now 

urges  that  no  part  of  her  half  should  have  been 
subjected  to  that  burden.  It  is  said  the  court  was 
governed  by  the  rule  of  Smith  v.  Ztickmeyer^  53  Iowa, 
14  (3  N.  W.  Rep.  782),  and  other  cases.  In  the  Smith- 
Zuckmeyer  Case  it  is  held  that  the  distributive  share 
of  the  widow,  which  is  given  her  by  Code,  section 


184  Bruce  v.  Pattersojbt.  [102  Iowa 

2440,  and  which  includes  the  dwelling  house  given  by 
law  to  the  homestead  by  section  2441,  consists  of  the 
one-third  in  value  of  the  real  estate,  and  that,  if  she  is 
entitled  to  one-half,  the  added  one-sixth,  to  make  the 
one-half,  she  takes  as  heir,  and  not  as  a  part  of  the 
distributive  share  to  the  widow.  The  case  places  the 
one-sixth  taken  as  heir  outside  the  operation  of  the 
law  by  which  the  distributive  share  is  protected  in 
certain  particulars,  and  it  is  subject  to  the  same  rules 
as  property  taken  by  other  heirs.  We  think  appel- 
lant has  no  ground  of  complaint  because  of  the  action 
of  the  court.    The  judgment  of  the  district  court  will 

stand   AFFIRMED. 


Iba  a.  Bruob  and  Clinton  S.  Fletcher,  Appellants, 
V.  Elbridge  D.  Patterson,  Mary  M.  PATTERbON, 
The  Lewis  Investment  Company,  and  The 
Bankers'  Life  Association. 

Erideiioe:  legitimaot.  A  finding  that  a  specified  person  is  illegit- 
imate is  sustained  by  evidence  that  his  mother's  husband  was 
absent  from  the  state  for  nearly  two  years  until  about  three 
months  before  his  birth,  during  which  absence  the  mother  was 
living  in  open  adulterous  relations  with  another  person  and  had  a 
bad  reputation  for  chastity. 

Baine.  If  a  delay  of  eight  years  in  asserting  claim  to  the  land  of  a 
decedent,  knowing  that  others  are  dealing  with  the  land  as  their 
own,  and  that  his  heirship  is  questioned,  is  not  sufficient  to  estab- 
lish that  the  claimant  is  illegitimate,  it  is,  at  least,  entitled  to 
weight  in  determining  whether  he  is  legitimate. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Maoy, 

Judge. 

Friday,  May  14, 1897. 

Suit  in  equity  to  partition  certain  real  estate 
theretofore  owned  by  Harrison  Bruce,  deceased.  The 
plaintiffs  each  claim  to  own  an  undivided  one-sixth 
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of  a  part  of  the  property,  and  an  undivided  third  of  the 
remainder,  by  inheritance  from  the  said  Harrison 
Bruce.  Defendants  deny  the  plaintiff's  title,  plead 
title  in  themselves,  the  statute  of  limitations,  laches, 
and  certain  other  defenses,  which  it  will  not  be  neces- 
sary to  notice.  The  lower  court  dismissed  the  plain- 
tiff's petition,  and  they  appeal. — Affirmed. 

Willard  &  Willard  for  appellants. 

Curtis  &  Follett  and  Lewis  &  Royal  for  appellees. 

Deemeb,  J. — Harrison  Bruce  died  seized  of  the 
property  in  dispute  on  the  twenty-seventh  day  of  April, 
1882.  He  left  surviving  him  his  widow,  Mary  Bruce; 
Samuel  Bruce,  a  son  by  a  former  marriage;  and,  as 
appellants  claim,  Ira  A.  Bruce,  the  issue  of  that  second 
marriage.  Shortly  after  the  death  of  Bruce,  Samuel 
quitclaimed  all  his  interest  in  the  real  estate  to  Mary 
Bruce,  and  on  May  6,  1886,  Mary  Bruce  conveyed  the 
land  by  warranty  deed  to  one  Mary  Shirrey.  Shirrey 
held  the  title  until  the  year  1888,  when  she  in  turn 
conveyed  the  same  to  Elbridge  D.  Patterson,  who  has 
ever  since  used  and  occupied  the  property.  Patterson 
and  wife  mortgaged  the  premises  to  the  Lewis  Invest- 
ment Company.  This  company  assigned  the  said  mort- 
gage to  the  Bankers  Life  Association.  In  1894,  Ira  A. 
Bruce,  one  of  the  plaintiffs,  sold  and  conveyed  to  his 
co-plaintiff  an  undivided  one-half  interest  in  and  to 
the  estate  of  Harrison  Bruce;  and  on  the  nineteenth 
day  of  January  of  that  year,  appellants  commenced 
their  suit  for  partition,  claiming  that  Ira  A.  Bruce  was 
and  is  an  heir  of  the  said  Harrison  Bruce,  and  as  such 
is  entitled  to  a  share  of  his  estate.  The  defendants 
deny  the  heirship  of  Ira  A.  Bruce,  plead  the  statute  of 
limitations,  and  an  estoppel.  That  Ira  A.  Bruce 
is   a  son     of   Mary   Bruce    is    conceded,   but   his 
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legitimacy  is  denied  by  the  appellees.  The  rule 
of  law  in  such  matter  is  well  understood,  and, 
except  in  its  application,  is  not  the  subject 
of  controversy  between  the  parties  to  this  litiga- 
tion. This  rule,  as  stated  in  the  case  of  Staie  v. 
Laviriy  80  Iowa,  555  (46  N.  W.  Rep.  553),  is  as  follows: 
"When  a  child  is  born  in  wedlock,  the  law  presumes 
it  to  be  legitimate,  and  unless  bom  under  such  cir- 
cumstances as  to  show  that  the  husband  could  not 
have  begotten  it,  this  presumption  is  conclusive;  but 
the  presumption  may  be  rebutted  by  facts  and  circum- 
stances which  show  that  the  husband  could  not  have 
been  the  father, — as  that  he  was  impotent,  or  could 
not  have  had  access  to  his  wife."  The  proof  of  non- 
access,  however,  must  be  clear  and  conclusive.  Appel- 
lees contend  that  Harrison  Bruce  did  not  have 
access  to  his  wife  at  or  near  the  time  the  child  was 
conceived,  and  that  Ira  A.  Bruce  is  a  bastard.  It  is 
claimed  that  Ira  A.  Bruce  was  born  on  the  thirteenth 
day  of  April,  1864,  and  appellees  introduced  evidence 
to  show  that  for  two  or  more  years  prior  to  his  birth 
Harrison  Bruce  was  in  the  mountains  of  the  west; 
and  that  his  wife  was  in  Iowa,  living  in  adulterous 
relations  with  one  Currier,  to  whom  she  was  ostensi- 
bly married  in  October  of  the  year  1862.  It  would 
serve  no  good  purpose  to  set  out  the  evidence  in 
detail,  and  we  content  ourselves  by  stating  the  ulti- 
mate conclusions  arrived  at,  bearing  in  mind  that  the 
evidence  to  overcome  the  presumption  of  legitimacy 
must  be  clear,  satisfactory,  and  conclusive.  We  are 
fully  convinced  that  Harrison  Bruce  was  absent  from 
the  state  at  the  time  the  child  was  conceived,  and 
that  he  remained  in  the  west  until  about  three 
months  before  Ira  Bruce  was  bom.  During  his 
absence  his  wife  was  living  in  open  adulterous  relations 
with  one  Joe  Currier,  and  had  a  very  bad  reputation 
for  chastity.    We   are  content  to  believe  that  the 
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child  is  the  issue  of  these  unlawful  relations, 
Harrison  Bruce,  during  his  lifetime,  frequently 
declared  that  the  child  was  not  his;  and  while  the 
mother,  on  this  trial,  testified  that  Harrison  Bruce 
was  the  father  of  Ira,  she  is  so  far  impeached  by  con- 
tradictory statements  that  little  dependence  can  be 
put  upon  her  evidence.  Ira  Bruce  knew  as  early  as 
the  year  1886  that  Mary  Bruce,  his  mother,  was  deal- 
ing with  the  property  as  if  she  was  the  sole  owner 
thereof;  knew  that  she  was  conveying  and  mortgaging 
it  as  her  own,  after  she  obtained  the  deed  from  Samuel; 
and  that  his  heirship  was  questioned,  if  not  denied; 
and  yet  he  took  no  steps  in  assertion  of  his  claim 
until  January  of  the  year  1894.  At  that  time  the  title 
had  passed  from  Mary  Bruce  to  Mary  Shirrey,  and  from 
Shirrey  to  one  of  the  appellees.  It  had  been  mort- 
gaged to  various  persons,  and  the  appellee,  the  Bank- 
ers Life  Association,  held  an  unsatisfied  mortgage 
thereon  at  the  time  this  suit  was  instituted.  While  it 
may  be  that  this  does  not  constitute  such  laches  as 
to  bar  appellants  of  their  right  to  recover  (a  point  we 
do  not  decide),  yet  these  circumstances  cast  a  cloud 
upon  appellants'  claim,  and  should  be  given  due  weight 
in  arriving  at  the  truth  of  their  contention.  If  Ira 
Bruce  had  the  interest  he  now  claims,  it  is  not  likely 
that  he  would  have  delayed  pressing  the  matter  for 
more  than  eleven  years  after  his  father's  death.  And 
it  is  altogether  improbable  that  he  would  have 
deferred  his  suit  after  he  knew  that  the  land  had 
passed  from  his  mother  into  the  hands  of  a  stranger, 
had  he  believed  in  good  faith  that  he  was  entitled  to 
a  share  of  the  estate,  as  well  as  to  a  part  of  the  rents 
and  profits.  His  delay  certainly  excites  suspicion, 
and  this  suspicion  is  confirmed  by  quite  satisfactory- 
evidence  that  he  is  not  the  son  of  Harrison  Bruce. 
The  decree  of  the  district  court  is  affirmed. 
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fi35  58u|  Fraadnlent  Banking.    A  banker's  son  and  employe  received  a  deposit 

5  when  the  insolvency  of  the  bank  was  known  and  an  hour  or  two 

6  before  it  finally  closed.    He  received  this  deposit  contrary  to  a 

7  telephone  message  from  the  banker  to  take  no  more  deposits. 

8  When  the  banker  reached  home,  he  having  knowledge  that  the 
10    deposit  had  been  received,  made  no  effort  to,  and  failed  to  return  it, 

and  four  days  later  included  same  in  a  general  assignment  for  the 
benefit  of  his  creditors.  Held,  the  banker  himself  is  guilty  of  the 
offense  of  receiving  and  accepting  a  deposit  knowing  himself  to  be 
insolvent. 

Trust  fund.    It  is  no  defense  that  the  depositor  might  pursue  the 

9  deposit  as  a  trust  fund. 

Ratification  and  acceptance.  On  trial  of  a  banker  for  receiving 
8  deposits  when  insolvent,  it  is  proper  to  instruct  that,  though  the 
deposit  was  received  against  defendant's  orders,  if,  on  learning 
that  it  had  been  received,  he  placed  it  among  the  funds  of  the 
bank,  he  "knowingly  accepted  and  received"  it  within  the  statute. 
Such  instruction  rests  the  acceptance  on  defendant's  own  acts,  not 
on  the  ratification  of  the  acts  of  others. 

Indictment.    An  indictment  for  fraudulent  banking  which  charges 

1  that  the  banker  accepted  a  deposit  from  a  person  named,  suffici- 

2  ently  states  who  was  injured,  and  the   owner  of  the  deposit. 
Code,  section  4305. 

Cros8*Exaniination.  On  trial  of  an  indictment  of  a  banker  for  receiv- 
8  ing  money  when  insolvent,  where  defendant,  to  show  want  of 
4  connection  with  the  transaction,  testified  that,  on  the  morning  of 
the  day  that  the  deposit  was  made,  he  left  the  town  where  his 
bank  was  located,  and  went  to  W.,  after  promising  to  telephone 
his  son,  left  in  charge  of  the  bank,  if  things  did  not  look  favora- 
ble, not  to  receive  deposits,  and  that  he  sent  that  message,  the 
court  was  not  required  to  confine  the  cross-examination  to  what 
defendant  did  at  W.  It  was  proper  to  cross-examine  as  to  any 
matter  which  tended,  more  fully,  to  disclose  whether  the  want  of 
connection  asserted,  existed. 

Same:    Waiver,    Where,  on  cross-examination,  defendant  is  required, 
4    over  objection,  to  testify  to  certain  facts,  he  waives  any  error 
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committed  in  overruling  the  objection  by  afterward  testifying  to 
the  same  facts,  without  objection. 

InslrnctioBS.  An  instruction  on  trial  of  a  banker  for  receiving  depos- 
7  its  when  insolvent,  that  it  is  enough  that  the  deposit,  though  not 
received  by  him  personally,  was  received  under  his  authority,  is 
not  error,  though  the  evidence  is,  that  it  was  received  awinst  his 
order,  where  such  charge  is  but  part  of  the  instruction,  and  aids  in 
making  plain  a  pertinent  charge  following,  as  to  the  defendant's 
accepting  the  deposit  after  it  had  been  so  received. 

Robinson,  J.,  dissenting. 

Appeal  from    Bremer    District    Court. — Hon.    P.  W. 
Burr,  Judge. 

Thursday,  December  12,  1895. 

The  defendant  was  indicted  and  convicted  of 
fraudulent  banking,  and  sentenced  to  be  confined  in 
the  state  penitentiary  for  two  years  and  six  months, 
and  to  pay  costs.    He  appeals. — Affirmed. 

Gibson  &  Dawson  for  appellant. 

The  indictment  does  not  in  a  specific  or  other  man- 
ner aver  or  state  whom  the  money  alleged  to  have  been 
deposited  belonged  to,  or  who  was  the  owner  of  the 
same,  or  who  was  entitled  to  the  possession  of  said 
money. 

State  V.  McConkey,  20  Iowa,  576;  1  Wharton,  Crim. 
L.,  sections  250, 251;  2  Wharton,  Crim.  L.,  section  2006; 
Davis  V.  Commonwealth,  30  Pa.  421;  People  v.  Horr,  7 
Barb.  9,  and  authorities  cited;  State  v.  Mason,  13,  Ired. 
L.  341;  People  v.  Carpenger,  5  Park.  Crim.  Rep.  228; 
State  V.  Morrissey,  22  Iowa,  159;  State  v.  Potter,  28 
Iowa,  556;  State  v.  Chicago,  B.  &  P.  R,  Co,,  63  Iowa, 
509;  Code,  sections  4296,  4298. 

There  is  nothing  in  the  Code  or  subsequent  legis- 
lation limiting  or  changing  the  rules  of  evidence  per- 
taining to  the  cross-examinat^'on  of  witnesses. 
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State  V.  Red,  53  Iowa,  70. 

A  party  has  no  right  to  cross-examine  any  witness 
except  as  to  facts  and  circumstances  connected  with 
the  matter  stated  in  his  direct  examination. 

Cokely  v.  State,  4  Iowa,  480;  1  Greenleaf,  Ev.,  sec- 
tions 445, 449;  Whitsett  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67 
Iowa,  155. 

If  the  financial  condition  of  the  defendant  was 
what  the  prosecution  claims  it  to  have  been,  then, 
the  deposit  in  question  having  been  made  at  about 
the  last  hour  of  the  last  day  on  which  the  bank  did 
business,  it  could  have  been  collected  back  in  full  and 
was  and  would  be  treated  under  all  the  circumstances 
of  its  acceptance  and  receipt  as  a  trust  fund  rather 
that  a  deposit  received  in  the  ordinary  course  of  the 
banking  business. 

Wasson  v.  Hawkins,  59  Fed.  Rep.  233;  American 
Trust  &  Savings  Bank  v.  Gueder  &  P.  Manufacturing 
Co.,  150  m.  336. 

On  Petition  for  Re-hearing. 

Having  instructed  Theodore  not  to  receive  the 
deposit  there  could  be  no  receipt  of  it  that  would 
render  the  defendant  criminally  liable  unless  he  were 
personally  present  at  the  time  of  such  receipt  and 
consented  thereto. 

Reynolds  v.  Keokuk,  72  Iowa,  373. 

Where  a  fraud  is  of  such  a  character  as  to  involve 
a  crime,  the  ratification  of  the  act  from  which  it 
springs  is  opposed  to  public  policy  and  cannot  be  per- 
mitted. When  the  indorsement  of  a  note  is  forged, 
such  indorsement  cannot  be  ratified  by  the  person 
whose  name  is  forged,  as  the  act  is  criminal  and  against 
public  policy. 

1  Am.  &  Eng.  Enc.  Law,  p.  430;  Shisler  v.  Vandike, 
92  Pa.  447  (37  Am.  Rep.  702);  McHugh  v.  Schuylkill,  67 
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I^.  891  (5  Am.  Eep.  445);  Workman  v.  Wright,  33  Ohio 
St  405  (81  Am.  Bep.  546). 

Milton  Remlet/f  attorney  general,  and  Jesse  A.  Mil- 
ler for  appellee. 

The  indictment  is  suflScient  if  the  act  complained 
of  is  stated  with  such  a  degree  of  certainty,  in  ordi- 
nary and  concise  language,  and  in  such  a  manner,  as  to 
enable  a  person  ^.f  common  understanding  to  know 
what  is  intended,  to  be  charged. 

State  V.  Oolden,  49  Iowa,  48;  State  v.  Semotan,  85 
Iowa,  57;  State  v.  Emmons,  72  Iowa,  265. 

The  fact  that  the  defendant  endeavored  to  estab- 
lish by  his  evidence  in  chief  was  that  the  deposit  of  C. 
H.  Mohling  was  received  without  his  knowledge  and 
against  his  will,  and  that  he  never  accepted  the  deposit 
and  never  consented  to  its  acceptance.  Anything 
which  would  tend  to  contradict  this  evidence  could 
properly  be  elicited  upon  cross-examination, 

Bothwell  V.  Farwell,  74  Iowa,  324;  State  v.  Porter, 
84  Iowa,  131;  Player  v.  Burlington,  C.  R.  &  N.  B.  Co.,  62 
Iowa,  723;  Olenn  v.  Gleason,  61  Iowa,  28. 

Where  the  principal  upon  a  full  knowledge  of  all 
the  circumstances  of  the  case,  deliberately  ratifies  the 
acts,  doings,  or  omissions  of  his  agent,  he  will  be 
boun  1  thereby,  as  fully,  to  all  intents  and  purposes,  as 
if  he  had  originally  given  him  direct  authority  in  the 
premises,  to  the  extent  which  such  acts,  doings,  or 
omissions  reach. 

Story,  Agency,  section  239;  Eadie  v.  Ashbaugh,  44 
Iowa,  519;  Fintelv.  Cook,  88  Wis.  485;  Crotvev.  Cap- 
well,  47  Iowa,  426;  Farrar  v.  Peterson,  52  Iowa,  420; 
Sackett,  Instructions  to  Juries  (2d  Ed.),  pp.  63,  64;  Pike 
V.  Dot^lass,  28  Ark.  59;  Meyer  v.  Morgan,  51  Miss.  21, 
(24  Am.  Rep.  617);  Hawkins  v.  Lange,  22  Minn.  557; 
Breed  v.  First  National  Bank,  4  Colo.  481;  United  States 
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Rolling  Stock  Go,  v.  Atlantic  &  G.  W.  R.  Co.,  34  Ohio 
St.  450  (32  Am.  Rep.  380);  Waterson  v.  Rogers,  21  Kan. 
529;  Heyn  v.  O'Hagen,  60  Mich.  150;  Detroit  v.  Jackson^ 
1  Dougl.  (Mich.)  106;  Hall  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  48  Wis.  317;  Stewart  v.  Mather,  32  Wis.  344;  Drake- 
let/  V.  Gregg,  75  U.  S.  8  Wall.  242  (19  L.  Ed.  409). 

The  ratification  of  an  act  by  the  principal  has  the 
same  effect  as  previous  authority  to  do  the  act,  and 
relates  back  to  the  time  the  act  was  done. 

Berry  hill  v.  Jones,  35  Iowa,  335;  Herriottv.  Kersey, 
69  Iowa,  111;  State  v.  Shaw,  28  Iowa,  67. 

On  Petition  for  Re-hearino. 

Where  a  name  is  forged  it  may  be  ratified,  and  if 
ratified  it  is  binding. 

Greenfield  Bank  v.  Crafts,  4  Allen,  447;  Wellington 
V.  Jackson,  121  Mass.  157;  Cravens  v.  Gillilan,  63  Mo. 
28;  Crout  v.  DeWolf,  1  R.  I.  393;  Casco  Bank  v.  Keene, 
53  Me.  103;  Forsyth  v.  Day,  46  Me.  177;  Livings  v. 
Wiler,  32  111.  387;  Hefner  v.  Vandolah,  62  111.  483  (14 
Am.  Rep.  106);  Union  Bank  v.  Middlebrook,  33  Conn. 
95;  Hoimrd  v.  Duncan,  3  Lans.  174;  Commercial  Bank 
V.  Warren,  15  N.  T.  577;  Weed  v.  Carpenter,  4  Wend. 
219;  Fitzpatrick  v.  Caperton  Cove  School  Tract  Commis- 
sioners, 7  Humph.  224  (46  Am.  Dec.  76);  M'Kenzie 
V.  British  Linen  Co.,  L.  R.  6  App.  Cas.  82. 

KiNNE,  J. — I.  The  indictment  charges  the  defend- 
ant with  the  crime  of  fraudulent  banking,  committed 
as  follows:  "The  said  Henry  Eifert,  on  the  fifteenth  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-three,  in  the  county  aforesaid 
being  then  and  there  engaged  in  the  banking  and  deposit 
business,  under  the  name  and  style  of  Bank  of  Tripoli, 
and  then  and  there  being  insolvent,  and  well  knowing 
himself  to  be  insolvent,  did  knowingly  accept  and 
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receive  from  C.  H.  Mohling  a  deposit  in  his  banking 
and  deposit  business,  the  sum  of  one  hundred  dollars, 
consisting  of  gold  and  silver  money,  national  bank 
bills,  United  States  treasury  notes  and  currency,  and 
other  notes,  bills,  and  drafts  circulating  as  money  and 
currency,  the  particular  description  being  to  the  grand 
jury  unknown,  to  the  amount  and  of  the  value  of  one 
hundred  dollars,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided."    The  suflBciency  of 

this  indictment  was  questioned  by  a  demurrer, 
1         which  was  overruled,  and  an  exception  taken. 

It  is  urged  that  it  is  defective,  in  that  it  does 
not  state  whom  the  money  alleged  to  have  been  depos- 
ited belonged  to,  or  who  was  the  owner  of  it,  or 
entitled  to  its  possession;  that  it  fails  to  aver  who,  if 
any  one,  was  defrauded.  Section  1  of  the  act  against 
fraudulent  banking  prohibits  any  bank,  banking-house, 
or  party  engaged  in  banking  or  deposit  business  from 
accepting  or  receiving  on  deposit  any  money  when 
such  banking  house  or  deposit  oflBce,  firm,  or  party  is 
insolvent.  Acts  Eighteenth  General  Assembly,  chap- 
ter 153,  section  1.  Section  2  is  as  follows:  "If  any 
such  bank,  banking  house,  exchange  broker,  or  deposit 
oflBce,  firm,  company,  corporation,  or  party,  shall 
receive  or  accept  on  deposit  any  such  deposits  as 
aforesaid,  when  insolvent,  any  ofl5cer,  director, 
cashier,  manager,  member,  party,  or  managing 
party  thereof,  knowing  of  such  insolvency, 
who  shall  knowingly  receive  or  accept,  be 
accessory  to,  or  permit  or  connive  at  the  receiving 
or  accepting  on  deposit  therein,  or  thereby,  any  such 
deposits  as  aforesaid,  shall  be  guilty  of  a  felony,  and 
upon  conviction,  shall  be  punished  by  imprisonment 
in  the  state  prison  for  a  term  not  to  exceed  ten  years, 
or  by  imprisonment  in  the  county  jail  not  to  exceed 
one  year  or  both  fine  and  imprisonment,  the  fine  not 
to  exceed  ten  thousand  dollars.'^  Acts  Eighteenth 
Vol.  102  la— 13 
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General  Assembly,  chapter  153,  section  2.    In  support 
of  the  contention  that  the  indictment  is  defective 
because  it  fails  to  state  the  name  of  the  injured  party, 
counsel  rely  upon  cases  decided  by  this  court  wherein 
it  was  held  that  the  indictment,  in  certain  cases,  must 
set  out  the  name  of  the  person  injured,  or  attempted 
to  be  injured.    We  do  not  think  it  is  necessary  to  dis- 
cuss these  cases.    Let  it  be  conceded  that  the  indict- 
ment in  this  case  must  show  who  the  injured  party  is, 
and  we  think  it  must  be  held  to  conform  to  the 
8         law  in  that  respect.    It  occurs  to  us  that  one 
reading  this  indictment  would  at  once  under- 
stand that  the  charge  was  that  the  money  belonged 
to  the  person  making  the  deposit;  that  he  was  the 
owner.    If  the  act  complained  of  is  stated  with  such 
a  degree  of  certainty,  in  ordinary  and  concise  language, 
and  in  such  a  manner,  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended  to  be 
charged,  it  is   suflBcient.    Code,  section  4305.    Can 
there  be  any  doubt  that  such  a  person,  on  reading  this 
indictment,  would  understand  that  it  charged  that 
the  defendant,  knowing  that  he  was  insolvent,  did 
knowingly  receive  a  deposit  of  money  from  Mohling, 
and  that  it  was  his  money  which  was  thus  deposited? 
We  think  not.    Now,  one  may  own  money,  and  may 
send  it  by  some  one  to  be  deposited  in  a  bank,  but  we 
should  not  speak  of  the  mere  carrier  of  the  money  as 
a  depositor,  but  the  one  for  whom  it  was  in  fact  taken 
to  the  bank  would  be  the  depositor.    The  owners  of 
money  deposited  in  a  bank  are  the  depositors  of  that 
bank;  that  is,  they  are  the  people  who  made  the 
deposits.     We  think  that,  read  in  the  light  of  the 
requirements  of  our  statute,  the  indictment,  to  the 
common  understanding,  as  fairly  charges  that  Mohl- 
•ing  was  the  injured  party  as  if  it  had  in  express  terms 
stated  that  he  owned  the  money  which  he  deposited. 
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n.  It  is  stenuously  urged  that  the  court  erred 
in  permitting  certain  questions  to  be  asked  the 
defendant  on  cross-examination.    It  appeared  from 

the  direct  examination  that  the  defendant 
8         undertook  to  state  his  connection,  or  rather 

want  of  connection,  with  the  making  of  the 
alleged  deposit.  He  testified  that  he  left  town 
that  morning  early,  and  went  to  Waverly; 
that,  prior  to  going,  he  had  a  conversation  with 
his  son  about  receiving  deposits  on  that  day; 
that  he  told  him  he  was  going  to  Waverly  to 
look  the  ground  over;  and  that,  if  things  did  not  loak 
favorable,  he  would  send  the  son  a  telephone  message, 
through  a  party  who  was  with  him,  not  to  receive  any 
more  deposits,  and  to  stop  doing  business;  that  he  sent 
the  message  to  his  son  to  stop  doing  business,  and  not 
to  receive  any  more  deposits.  On  cross-examination, 
over  the  defendant's  objection,  he  was  required  to  testify 
when  he  returned  from  Waverly  to  Tripoli,  and  how 
long  he  remained  in  Tripoli,  and  as  to  whether  he 
found  any  deposits  had  been  made  after  2  o'clock  that 
day.  The  law,  undoubtedly,  is  that  the  cross-examina- 
tion must  be  confined  to  the  matters  about  which  the 
direct  testimony  is  given.  It  is  contended  that  on 
cross-examination  the  state  was  limited  to  what  the 
defendant  did  at  Waverly.  We  do  not  think  so. 
The  defendant  was  put  upon  the  stand  to  show 
that    Mohling's    deposit    was    received  without  his 

knowledge  and  against  his  instructions;  and  to 
4         show  such  facts,  he  testified  as  we  have  stated. 

The  defendant  having  undertaken  to  explain 
his  connectiou,  or  want  of  connection,  with  this 
deposit,  and  to  show  that  it  was  received  without  his 
knowledge  and  against  his  will,  any  line  of  cross-exam- 
ination which  tended  to  contradict  his  testimony  in 
ohief,  or  which  more  fully  disclosed  his  connection 
mijcL  this  deposit,  was  proper.    There  was  no  error  in 
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the  rulings  in  this  respect.  Even  if  the  cross-exami- 
nation was  improper,  the  defendant  waived  any  error 
connected  therewith,  because,  in  the  further  progress 
of  the  trial,  he  testified  to  the  same  facts  without 
objection.  State  v.  Wicklif,  95  Iowa,  386  (64  N.  W. 
Rep.  283);  Strong  v.  Railway  Co.,  94  Iowa,  380  (62  N. 
W.  Rep.  802);  Bailey  v.  Bailey,  94  Iowa,  598  (63  N.  W. 
Rep.  341). 

III.  The  eighth  paragraph  of  the  court^s  charge 
reads:  "In  determining  whether  the  defendant 
received  or  accepted  the  alleged  deposit  of  C.  H. 

Mohling,  you  are  instructed  that  it  is  not  neces- 
5         sary  that  the  evidence  should  show,  or  that  you 

should  find,  that  the  defendant  in  person 
received  such  deposit,  nor  that  he  was  personally 
present  when  it  was  received  from  said  Mohling,  if 
received  at  all;  it  is  enough  if  it  was  received  by  the 
cashier  or  agent  of  defendant  under  his  authority.  But 
you  are  further  instructed  that  even  though  the 
defendant  instructed  Theodore  Eifert  to  close  the 
bank,  and  refuse  to  receive  or  accept  further  deposits, 
and  that,  after  such  instructions  to  so  refuse  deposits, 
the  said  Theodore  Eifert  did  accept  and  receive  from 
said  Mohling  the  deposit  in  question,  if  so  you  find  from 
the  evidence,  still,  if  the  defendant,  with  knowledge 
thereof,  accepted  and  retained  as  a  deposit  the  amount 
so  received  from  said  Mohling  by  said  Theodore  Eifert, 
and  placed  among  and  treated  it  as  a  part  of  the  funds 
or  assets  of  the  bank,  having  full  knowledge  from 
what  source  and  under  what  circumstances  and  by 
whom  it  was  received,  he  will  be  deemed  to  have 
knowingly  accepted  such  sum  as  a  deposit.  If,  how- 
ever, such  deposit  was  so  received  without  his  author- 
ity, and  was  not  accepted  by  him,  if  at  all,  with  full 
knowledge  of  the  manner  and  circumstances  of  its 
being  deposited,  if  at  all,  then  he  will  not  be  deemed 
to  have  knowingly  received  or  accepted  such  deposit." 
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Exception  is  taken  to  so  much  of  this  instruction  as 
relates  to  the  action  of  the  defendant  in  knowingly 
accepting  and  retaining  the  deposit,  after  full  knowl- 
edge from  whom  and  under  what  circumstances  it 
had  been  made.  The  argument  of  defendant  is  that 
when  the  deposit  was  received  and  accepted  by 
defendant's  son,  and  entered  upon  the  books  of  the 

bank  and  upon  the  depositor's  book,  the  whole 
6         transaction   was    concluded.    Now,  the    facts 

appear  to  be  that  the  son  had  for  a  long  time 
been  in  the  bank,  assisting  his  father;  that  the  father 
was  in  the  city  of  Waverly  when  the  son,  who  had 
charge  of  the  bank,  received  this  deposit;  that  it  was 
received  on  the  afternoon  of  August  15,  1893,  and  sev- 
eral hours  after  the  son  had  received  a  telephone  mes- 
sage fr(3m  his  father  to  close  the  bank  and  to  take  no 
more  deposits;  that  the  father  returned  to  Tripoli  the 
same  evening,  and  then  learned  that  this  deposit  had 
been  received,  contrary  to  his  orders;  that  said 
money  was  put  into  the  assets  of  the  bank;  and 
that  defendant  never  paid  or  tendered  it  back  to  Moh- 
ling.  Now,  when  did  defendant  "knowingly  accept 
and  receive"  this  money  as  charged  in  the  indictment? 
We  think  he  must  be  said  to  have  done  so  when  he 
returned  home,  and  first  knew  of  the  fact  of  its  receipt 
If  he  had  given  no  directions  to  stop  business  and 
refuse  further  deposits,  then  it  might  be  said  that  he 
should  be  concluded  by  the  transaction  when  the 
money  was  in  fact  received  by  his  son,  who  had 
authority  to  act  for  him.  But,  having  expressly 
directed  the  son  to  cease  business  and  refuse  deposits, 
he  had  no  reason  to  suspect  or  believe  that  his  orders 
would  not  be  obeyed.  It  cannot  therefore  be  said  that 
he  knowingly  received  and  accepted  the  deposit  when 
it  was  handed  to  his  son,  and  by  him  accepted,  with- 
out the  father's  knowledge,  and  against  his  express 
directions.     When,  however,  he  arrived  home  that 
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evening,  he  became  acquainted  with  all  the  facts;  he 
then  knew  that  this  deposit  had  been  accepted  by  the 
son  after  he  had  directed  him  to  take  no  more  deposits; 
he  knew  who  made  the  deposit;  he  knew  he  was  then 
insolvent,  and  that  he  had  been  before  the  son  had 
received  the  deposit;  and,  knowing  all  the  facts,  he 
did  not  repudiate  the  transaction,  but  retained  and 
accepted  the  money,  at  the  same  time  knowing  that 
his  bank  would  never  open  again.  It  seems  to  us 
that  when  defendant,  after  full  knowledge  of  all 
the  facts,  on  the  evening  after  his  return, 
failed  to  repudiate  the  act  of  his  son,  and  took  no 
steps  looking  to  a  return  of  the  deposit  to  Mohling, 
he  then  knowingly  received  and  accepted  the  deposit. 
It  must  be  borne  in  mind  that  this  is  not  a  civil  action 
for  damages  for  the  recovery  of  the  money  deposited. 
It  may  be  that  in  such  a  case  recovery  could  be  had  of 
the  defendant,  notwithstanding  the  deposit  was 
received  by  his  agent  contrary  to  his  directions.  But 
the  gist  of  the  offense  charged  in  the  prosecution  is  in 
knowingly  receiving  and  accepting  a  deposit,  knowing 
that  he  was  then  insolvent.  Surely  one  whose  agent, 
without  his  knowledge  or  authority,  and  in  disobedi- 
ence of  his  express  instructions,  receives  and  accepts 
for  his  principal  money  as  a  deposit,  will  not  by  such 
act  be  rendered  liable  criminally  for  knowingly  receiv- 
ing and  accepting  the  money,  but  it  cannot  be  doubted 
thai,  after  coming  into  possession  of  all  of  the  facts, 
the  principal  may  so  ratify  the  act  theretofore  done  as 
to  make  it  binding  upon  himself,  and  the  basis  of  a 
criminal  liability.  If  the  defendant  had,  on  being 
acquainted  with  what  had  been  done,  promptly  disa- 
vowed the  act  of  his  son,  and  returned  the  deposit  to 
Mohling,  he  would  not  have  been  guilty,  as  it  could 
not  then  have  been  said  that  he  had  knowingly 
received  and  accepted  the  deposit.    It  seems  to  us  the 
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instrnction  is  correct,  and  qnite  as  favorable  to  the 
defendant  as  he  had  a  right  to  expect. 

IV.  Finally,  it  is  said  that  the  verdict  is  contrary 
to  the  evidence.  This  conclusion  is  reached  by  coun- 
sel on  the  theory  that  the  acts  considered  in  the  third 
division  of  this  opinion,  and  held  by  us  to  justify  the 
instruction  complained  of,  do  not,  if  established,  show 
a  violation  of  the  statute.  We  think  the  evidence 
fully  sustains  the  verdict.  Indeed,  it  is  diflScult  to 
understand,  under  our  view  of  the  law,  how  the  jury 
could  have  reached  a  different  conclusion. 

Discovering  no  error  in  the  entire  record,  the 
judgment  below  is  affibmbd. 

Supplemental  Opinion  on  RE-HBABiNa. 

Saturday,  May  15, 1897. 

FoBMBB  decision  affirmed. 

Given,  J. — A  re-hearing  was  granted  in  this  case 
that  we  might,  with  the  aid  of  further  arguments, 
reconsider  the  objections  urged  by  appellant  to  the 
eighth  paragraph  of  the  charge  to  the  jury,  or  in  other 
words,  that  we  might  review  the  conclusion  announced 
in  the  third  paragraph  of  the  opinion.  We  have 
not  at  any  time  doubted  the  correctness  of  the  opinion 
in  other  respects,  and  therefore  limit  our  present 
inquiry  to  this  one  subject.  In  said  instruction  the 
jury  was  told,  in  effect,  that  it  was  not  necessary  that 
they  find  that  the  defendant  had  in  person  received 
the  deposit,  nor  that  he  was  personally  present  when 
it  was  received;  that  it  was  enough  if  it  was  received 
by  the  cashier  or  agent  of  the  defendant  under  his 
authority;  that  though  the  defendant  instructed  his 
cashier  to  close  the  bank,  and  refused  to  receive 
further  deposits;  and  that  thereafter  the  cashier  did 
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accept  and  receive  this  deposit.  "Still,  if  the  defend- 
ant, with  knowledge  thereof,  accepted  and  retained  as 
a  deposit  the  amount  so  received  from  said  Mohling, 
by  said  Theodore  Eifert,  and  placed  among  and  treated 
it  as  a  part  of  the  funds  or  assets  of  the  bank,  having 
full  knowledge  from  what  source  and  under  what  cir- 
cumstances and  by  whom  it  was  received,  he  will  be 
deemed  to  have  knowingly  accepted  such  sum  as  a 
deposit/' 

Appellant's  first  complaint  in  his  argument  on 

re-hearing  is  that  there  is  no  evidence  to  warrant  that 

part  of  the  instruction  to  the  effect  that  it  was  not 

necessary    that    the    defendant   should    have 

7  received  the  deposit  in  person,  or  have  been 
personally  present,  nor  that  it  was  enough  if  it 

was  received  under  his  authority.  It  is  true  there 
was  no  evidence  to  which  this  part  of  the*  instruction, 
taken  alone,  could  apply;  but  it  was  a  correct  state- 
ment of  the  law,  and  aided' to  make  plain  that  which 
followed  in  the  instruction.  Appellant  insists  that  in 
what  follows  in  said  instruction  the  court  attempts 
to  apply  to  this  criminal  charge  the  principle 

8  of  ratification.    He  contends  that  a  criminal 
act  cannot  be  ratified,  and  cites  in  support  1 

Am.  &  Eng.  Enc.  Law,  430,  and  the  cases  therein 
referred  to.  The  instruction  does  not  submit  the 
question  of  defendant's  accepting  and  receiving  the 
deposit  by  a  ratification  of  what  the  cashier  had  done. 
It  rests  the  question  of  accepting  and  receiving  upon 
whether  the  defendant  retained  the  deposit,  and 
placed  and  treated  it  as  part  of  the  assets  of  the  bank, 
with  full  knowledge  of  the  circumstances  under 
which  it  had  been  received  by  the  cashier.  The  doc- 
trine of  ratification  is  not  invoked  to  charge  the 
defendant  with  having  accepted  and  received  the 
deposit  as  of  the  time  it  came  into  the  hands  of  the 
cashier.    The  case  was  submitted  upon  the  inquiry  as 
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to  whether  the  defendant  accepted  and  received  the 
deposit  after  being  informed  of  the  circumstances 
under  which  it  had  come  into  the  hands  of  the  cash- 
ier. In  the  instruction  under  consideration,  the  jury 
was  told  that  if  the  defendant,  with  knowledge  of  the 
circumstances  under  which  the  deposit  was  received, 
accepted  and  retained  it  as  a  deposit,  and  placed  it 
among  and  treated  it  as  a  part  of  the  assets  of  the 
bank,  "he  will  be  deemed  to  have  knowingly  accepted 
such  sum  as  a  deposit."  In  the  former  opinion  we 
said:  "It  seems  to  us  that  when  defendant,  after  full 
knowledge  of  all  the  facts,  on  the  evening  after  his 
return,  failed  to  repudiate  the  act  of  his  son,  and  took 
no  steps  looking  to  the  return  of  the  deposit  to  Mr. 
Mohling,  he  then  knowingly  received  and  accepted 
the  deposit." 

Appellant  contends  that,  if  the  defendant  and  his 

bank  were    insolvent  at  the  time  the  money  was 

received,  Mr.  Mohling  could  pursue  it  as  a  trust  fund 

in  the  hands  of  either  the  defendant  or  his 

9  assignee,  and  recover  it  in  kind,  or  its  equiva- 
lent, if  it  had  been  so  mixed  with  other  money 

as  to  destroy  its  identity.  He  cites  Wasson  v.  Hawkins^ 
59  Fed  Eep.  233,  and  American  Trust  &  Savings 
Bank  v.  Gueder  &  Paesehke  Manufacturing  Co.  (Ind. 
Sup.)  37  N.  E.  Rep.  227.  Whether  such  is  the  law  we 
need  not  determine,  for,  if  it  be,  it  would  apply  with 
equal  force  if  the  deposit  had  been  received  by  the 
defendant  in  person,  or  by  his  authority.  If  it  be  con- 
ceded that  Mr.  Mohling  had  the  right  to  pursue  that 
deposit  as  a  trust  fund,  it  does  not  follow  that 

10  defendant    did    not    knowingly    receive    and 
accept  it.    He  not  only  failed  to  repudiate  the 

act  of  his  son  in  receiving  the  deposit,  and  failed  to 
return  it,  but,  within  four  days  after  its  receipt, 
included  that  money  in  a  general  assignment  made  by 
him  for   the    benefit    of    his  creditors.    We  have 


Statb  07  Iowa  y.  Eifbbt.  [102  Iowa 

re-examined  the  case  with  care,  and  reach  the  concla- 
sion  that  the  former  opinion  is  correct,  and  it  is  there- 
fore adhered  to. — Affirmed. 

Robinson,  J.  (dissenting). — ^The  defendant  was 
accused  and  convicted  of  the  crime  of  fraudulent 
banking,  in  that,  when  insolvent  and  knowing  that 
fact,  he  "did  knowingly  accept  and  receive  from  C.  H. 
Mohling  a  deposit  in  his  banking  and  deposit  business, 
the  sum  of  one  hundred  dollars/'  The  court  properly 
charged  the  jury  that  it  was  not  necessary  to  consti- 
tute the  offense  charged  that  the  deposit  should  have 
been  received  by  the  defendant  in  person,  but  that  it 
was  sufiScient  if  the  deposit  was  received  under  his 
authority  by  his  cashier  or  agent.  State  v.  Gadwell^ 
79  Iowa,  435  (44  N.  W.  Rep.  700).  But  the  court  also 
charged  the  jury  that,  if  the  deposit  was  received  by 
his  agent  in  violation  of  his  authority,  "still  if  the 
defendant,  with  knowledge  thereof,  accepted  and 
retsAned  as  a  deposit  the  amount  so  received,  *  *  • 
and  placed  among  and  treated  it  as  a  part  of  the 
funds  or  assets  of  the  bank,  *  *  *  he  will  be 
deemed  to  have  knowingly  accepted  such  sum  as  a 
deposit."  It  seems  to  me  that  this  portion  of  the 
charge,  as  applied  to  undisputed  facts  in  the  case,  was 
erroneous,  and  that  the  evidence  is  not  suflScient  to 
sustain  the  verdict.  The  law  does  not  forbid  an 
insolvent  banker  to  retain  a  deposit  properly  received, 
but  to  accept  or  receive  it;  and  whether  the  defendant 
is  guilty  does  not  depend  merely  upon  his  having 
retained  the  deposit  in  question,  but  whether,  by  his 
acts,  he  accepted  or  received  it,  within  the  meaning  of 
chapter  153  of  the  Acts  of  the  Eighteenth  General 
Assembly,  after  he  knew  that  it  had  been  received  by 
his  agent  in  violation  of  his  instructions.  It  is  the 
general  rule  that,  to  constitute  a  crime,  there  must 
be  a  wrongful  act,  done  with  a  criminal  intent,  or  the 
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intentional  doing  of  an  act  from  which  a  criminal 
intent  is  conclusively  presumed,  1  McClain,  Cr.  Law, 
sections  112, 128;  1  Bishop,  Cr.  Law,  section  3^4,  et  seq. 
Wrongful  acts,  which  create  a  civil  liability,  may  fall 
short  of  crime,  and  the  inquiry  in  this  case  is  not 
whether  the  facts  show  that  the  defendant  is  civilly 
liable  for  the  deposit  in  question,  but  whether  his 
acts  amounted  to  the  accepting  or  receiving  of  the 
deposit,  within  the  meaning  of  the  statute.  He  is  not 
charged  with  having  permitted  or  connived  at  the 
accepting  or  receiving  of  the  money. 

The  evidence  shows,  without  conflict,  the  follow- 
ing facts:  The  defendant  went  from  Tripoli  to 
Waverly,  in  the  morning  of  August  15, 1893.  Before 
going,  he  talked  with  his  son  Theodore,  who  was  left 
in  charge  of  the  bank,  and  stated  that  he  was  going  to 
Waverly,  "to  look  the  ground  over,"  and  that,  if 
things  did  not  look  very  favorable,  he  would  send  a 
telephone  message  to  the  son  to  stop  business,  and  not 
receive  any  more  deposits.  The  defendant  sent  a 
message  to  that  effect  before  2  o'clock  of  that  day.  It 
was  received  by  the  son,  but  he  did  not  obey  it, 
because  he  thought  his  father  took  too  gloomy  a  view 
of  the  situation,  and  received  several  deposits,  includ- 
ing the  one  in  question,  after  he  received  the  message, 
and  before  4  o'clock,  when  he  closed  the  bank.  The 
defendant  returned  at  night,  and  was  informed  by  his 
son  that  he  had  closed  the  bank,  but  that  he  had  kept 
it  open  until  4  o'clock,  and  had  received  deposits, 
including  the  one  made  by  Mohling.  The  defendant 
was  dissatisfied  that  his  order  had  not  been  obeyed, 
but  did  nothing  with  the  money  received.  There  is 
no  evidence  whatever,  that  he  placed  it  among  the 
assets  of  the  bank.  It  had  been  received  and  placed 
with  the  funds  of  the  bank  by  his  son.  There  is  no 
pretense  that  it  had  been  kept  apart  from  the  money 
previously  in  the  bank,  nor  that  it  cQuld  have  been 
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identified  and  treated  as  a  special  deposit.  It  is  not 
shown  that  the  defendant  took  actual  possession  of  it, 
but  it  seems  to  have  remained  where  the  son  placed 
it  until  the  assignment  for  the  benefit  of  creditors 
was  made.  The  bank  was  never  opened  after  it  was 
closed  by  the  son,  as  stated.  When  he  received  the 
deposit  of  Mohling,  the  amount  was  entered  in  the 
pass  book  of  the  latter,  and  it  is  not  shown  that  any 
other  entry  was  made  in  any  book  until  after  the 
assignee  had  taken  possession  of  the  bank.  The  son 
then  asked  of  the  assignee  the  privilege  of  posting  in 
the  books  the  work  done  on  the  fifteenth  of  August. 
Mohling  never  made  any  demand  for  the  return  of  the 
money  he  had  deposited,  and  it  does  not  appear  that 
it  was  ever  suggested  to  the  defendant  by  any  one 
that  the  deposit  should  be  refunded  before  he  made 
the  assignment  for  the  benefit  of  creditors.  The  entire 
amount  due  Mohling,  including  the  deposit  in  question, 
was  five  hundred  and  forty-eight  dollars  and  forty-four 
cents;  and  it  is  shown  that,  before  the  assignment 
was  completed,  the  defendant  endeavored  to  have 
Mohling  commence  suit,  aided  by  attachment,  to 
recover  the  amount  due  him,  and  represented  that,  if 
he  would  do  so,  he  would  obtain  all  of  it.  The  total 
amount  due  Mohling,  including  the  deposit  in  ques- 
tion, was  set  out  in  the  schedule  of  claims  attached  to 
•  the  assignment,  but  the  defendant  did  not  prepare  the 
schedule.  That  was  done  by  his  attorney  and  his  son, 
and  he  does  not  appear  to  have  given  the  fact  that  the 
Mohling  claim  included  the  deposit  in  question  any 
thought,  but,  if  he  had  purposely  included  it,  that  fact 
would  not  have  shown  that  he  had  accepted  or  received 
the  money.  That  had  been  done,  in  violation  of  his 
instructions,  by  his  son,  and  the  money  so  mingled 
with  the  funds  of  the  bank  that  it  could  not  be  identi- 
fied. The  unauthorized  act  of  the  son  was  effectual 
to  create  batweea  the  defendant  and  Mohling  the 
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relation  of  debtor  and  creditor,  Independent  District 
of  Boyer  v.  King,  80  Iowa,  500  (45  N.  W.  Rep. 
908),  because  it  was  the  right  of  Mohling, 
in  the  absence  of  actual  knowledge  of  the 
limitation  upon  the  power  of  the  son,  to  rely 
upon  the  apparent  authority  with  which  the 
defendant  had  clothed  him  to  receive  the  deposit. 
The  relation  stated  having  been  established,  it  could 
not  have  been  changed,  and  the  money  given  the 
character  of  a  special  deposit,  without  the  consent  of 
Mohling.  It  is  not  shown  that  the  defendant  attached 
to  his  assignment  an  inventory  of  his  assets,  and  the 
record  is  entirely  barren  of  evidence  to  show  that  he 
had  any  ibtent  in  making  the  assignment  to  appro- 
priate to  his  own  use  any  money  or  other  property 
which  belonged  to  Mohling,  or  to  alter  their  relation 
in  any  manner.  The  assignee  acquired  only  the  right 
of  the  defendant  in  the  property  assigned.  Meyer  v. 
Evans,  66  Iowa,  183  (23  N.  W.  Rep.  386);  Independent 
District  of  Boyer  v.  King,  80  Iowa,  501  (45  N.  W.  Rep. 
908).  If  Mohling  had  any  special  interest  in  or  lien 
upon  the  property  assigned  while  it  was  in  the  hands 
of  the  defendant,  that  interest  or  lien  could  have  been 
enforced  against  the  assignee.  See  Bruner  v.  Bank 
(Tenn.  Sup.)  34  L.  R.  A.  532,  and  notes;  s.  c.  37  S.  W. 
Rep.  286.  It  is  Djy  opinion  that  the  evidence  is  suffi- 
cient to  show  a  civil  liability  only;  that  it  wholly  fails 
to  show  that  the  defendant  accepted  or  received  the 
deposit  in  question  within  the  meaning  of  the  statute; 
and  that  it  does  not  show  any  act  on  his  part  done 
with  a  wrongful  intent,  or  from  which  a  wrongful 
intent  should  be  presumed.  Therefore,  I  think  the 
judgment  of  the  district  court  should  be  reversed,  and 
that  the  defendant  should  be  awarded  a  new  trial. 
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J^  V.  J.  P.  Calnan. 

Pttrtj-Wftllt    BXFSBSS  PROMISE  TO  BBiMBUBSE.    One  who  builds  a 

1  party-wall  partly  on  the  land  of  a  neighbor  on  the  latter's  express 
promise  to  pay  one-half  of  the  expense  thereof,  when  he  shall  use 
it,  may  recover  upon  the  promise  at  common  law. 

€k>NTRAOT  IN  PAROL.    A  parol  contract  as  to  a  party-wall  which  is 

2  not  different  from  that  which  the  law  makes,  is  not  invalid  under 
8    CkKle,  section  2030,  which  provides  that  special  agreements  about 

such  walls  must  be  in  writing. 

Mbohakio's  lien.    Though  an   express  promise  to  pay  half  the 
8    expense  of  building  a  party-wall  is  enforceable,  no  'mechanic's 
lien  can  be  had  to  secure  the  said  half  cost. 

Constitutional  law.    The  provisions  as  to  party-walls  in  Code, 

6  sections  2019, 2020  and  2027.  giving  a  lot  owner  a  right  to  build  a 

7  wall  not  more  than  eighteen  inches  wide,  one-half  upon  the  land  of 
his  neighbor,  and  to  recover  from  the  neighbor  one-half  the 
expense  thereof  when  the  latter  shall  use  the  wall,  cannot  be  held 
so  plainly  in  violation  of  the  constitutional  provision  prohibiting 
private  property  to  be  taken  for  private  use  witliout  compensa- 
tion, that  they  can  be  held  invalid  after  more  than  forty  years 
recognition  and  enforcement,  although  their  validity  is  not  free 
from  doubt;  but  they  must  be  upheld  as  an  exercise  of  the  police 
power  and  as  resting  on  the  principle  that  equality  is  equity. 

Constmotion  of  Contracts.    Unconstitutional  provisions  of  an  act  may 

4  be  considered  in  construing  other  provisions  of  the  same  act 
which  are  confessedly  valid. 

Law  and  Equity:    transfer.    The  fact  that  an  action  at  law  is  the 

5  proper  remedy  is  not  ground  for  the  dismissal  of  a  suit  in  equity 
under  Code,  section  2514,  which  provides,  in  effect,  that  an  error 
as  to  the  kind  of  proceedings  adopted  shall  not  cause  the  abate- 
ment or  dismissal  of  the  action,  but  merely  a  change  into  the 
proper  proceedings  and  a  transfer  to  the  proper  docket. 

Ajppealfrom  Clinton  District  Court. — Hon.  C.  M.  Water- 
man, Judgo. 

Saturday,  May  15, 1897. 
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Suit  in  equity  to  establish  and  foreclose  a 
mechanic's  lien.  Plaintiffs  and  defendant  are  the 
owners  of  adjoining  and  contiguous  lots  fronting  upon 
the  same  street.  In  November,  1892,  they,  with 
the  knowledge  and  consent  of  the  defendant,  built  a 
stone  and  brick  wall  thirteen  inches  wide  upon  the 
line  between  the  two  lots,  so  that  the  same  could  and 
would  be  a  wall  in  common.  Before  the  building  of 
the  wall,  defendant  agreed  that  it  should  be  a  wall  in 
common,  and  promised  and  agreed  to  pay  one-half 
the  value  thereof  upon  its  use  by  him.  In  August, 
1894,  defendant  erected  a  structure  on  his  lots,  and 
used  and  appropriated  the  wall  built  by  the  plaintiffs. 
The  party-wall  cost  the  sum  of  one  thousand  and 
eighty-nine  dollars,  and  this  suit  was  brought  to 
recover  one-half  thereof,  and  to  establish  and  foreclose 
a  mechanic's  lien  for  that  amount  upon  the  defendant's 
lot.  Defendant  demurred  to  the  petition  reciting 
these  facts,  on  the  ground  that  the  plaintiffs  were  not 
entitled  to  any  relief  whatever.  This  demurrer  was 
sustained,  and  plaintiffs  appeal. — Reversed. 

Hayes  &  Schuyler  for  appellants. 

Statutes  for  walls  in  common,  like  our  own,  have 
existed  in  several  of  the  states  for  years.  This  statute, 
which  was  in  existence  when  our  present  constitution 
was  adopted,  has  been  repeatedly  recognized  by  this 
court,  and  other  courts  of  the  states,  and  it  has  become 
a  part  and  parcel  of  our  system. 

Zugenbuhler  v.  Gilliam,  3  Iowa,  391;  Wickersham 
V.  Orr,  9  Iowa,  253,  74  Am.  Dec.  348;  Thomson  v.  Cur- 
tis, 28  Iowa,  229;  Bertram  v.  Curtis,  31  Iowa,  46;  Sulli- 
van  V.  Graffort,  35  Iowa,  531;  Molony  v.  Dixdn,  65  Iowa, 
136  (54  Am.  Rep.  1);  Crapo  v.  Cameron,  61  Iowa,  447; 
Cornell  v.  Bickley,  85  Iowa,  219;  Sheldon  Bank  v.  Boyce, 
84  Iowa,  288;  Freeman  v.  Herwig,  84  Iowa,  435;  Price 
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V.  Lien,  84  Iowa,  590;  Deere  v.  Weir-Shugart  Go.^  91 
Iowa,  422. 

This  of  itself  is  enough  to  debar  the  courts  from 
disturbing  it,  even  if  theoretically  they  might,  as  a 
new  question,  doubt  its  constitutionality.  This  idea 
is  sustained  by  the  highest  authority  and  the  weight 
of  reason. 

Cooley,  Const.  Lim.  (1st  Ed.),  534;  Hoagland  v. 
Warts,  41  N.  J.  L.  175;  Coster  v.  Tide  Water  Co.,  18  N. 
J.  Eq.  68;  Wurts  v.  Hoagland,  105  U.  S.  701,  26  L.  Ed. 
1109;  Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  Ed.  923; 
State^  Brittin  v.  Blake,  36  N.  J.  L.  442. 

It  is  quite  possible  that,  in  any  state  in  which 
this  question  would  be  entirely  a  new  one,  and  where 
it  would  not  be  embarrassed  by  long  acquiescence,  or 
by  either  judicial  or  legislative  precedents  it  might  be 
held  that  these  laws  are  not  sound  in  principle,  and 
that  they  cannot  be  sustained  by  the  maxims  on 
which  is  based  the  right  of  eminent  domain. 

Cooley,  Const.  Lim.  (1st  Ed.),  536. 

The  provision  of  the  statute  requiring  agreements 
relating  to  party-walls  to  be  in  writing  relates  to 
special  agreements  outside  of  the  statutory  provision 
and  not  in  line  with  it. 

Wickersham  v.  Orr,  9  Iowa,  253,  74  Am.  Dec.  348; 
Price  V.  Lien,  84  Iowa,  590. 

Where  one  party  so  builds  a  wall  on  a  division 
line  and  the  other  owner  appropriates  and  uses  it  as  a 
joint  wall  in  common,  he  is  liable  for  its  value,  and 
this  on  ordinary  and  well-recognized  principles  of  the 
law. 

Zugenbuhler  v.  Gilliam,  3  Iowa,  391;  Bindge  v. 
Baker,  57  N.  T.  209  (15  Am.  Rep.  479);  Bank  of  Escon- 
dido  V.  Thomas  (Cal.)  41  Pac.  Rep.  462;  Guttenberger  v. 
Woods,  51  Cal.  523;  Zeininger  v.  Schnitzler,  48  E!an.  63; 
Thornton  v,  Roj/ce,  56  Mo.  App.  179;  Walker  v.  Stetson, 
162  Mass.  86;  Day  v.  Caton,  119  Mass.  513  (20  Am.  Rep, 
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347);  Ricev.  Roberts,  24  Wis.  461  (1  Am.  Rep.  195);  Deere 
V.  Weir-Shugart  Co.,  91  Iowa,  422;  18  Am.  &  Eng.  Enc. 
Law,  page  3. 

Walsh  Brothers  and  McCoy  Brothers  for  appellee. 

The  statute  authorizing  party-walls  does  not 
provide  or  contemplate  the  giving  of  a  mechanic's  lien 
therefor,  and  chapter  10  of  McClain's  Code  of  1888, 
which  contains  all  of  the  provisions  relating  to  party- 
walls,  nowhere  makes  any  suggestion  authorizing  a 
mechanic's  lien. 

Section  3734,  McClain's  Code  of  1888,  and  these 
sections  construed  together,  have  been  held  to  mean 
that  the  two  years'  limitation  commences  to  run  from 
the  expiration  of  the  period  of  thirty  or  ninety  days, 
as  the  case  may  be,  whether  the  statement  for  the  lien 
is  filed  within  that  time  or  not. 

Sqtiier  v.  Parks,  56  Iowa,  407;  Dimmick  v.  Hinhley^ 
57  Iowa,  757. 

Hence,  no  suit  for  the  foreclosure  of  a  mechanic's 
lien  would  be  good  at  this  late  day,  and  said  plaintiff 
would  be  entitled  to  no  relief  whatever  in  equity  on 
account  thereof. 

Peters  v.  Phillips,  63  Iowa,  553;  Welsh  v.  Bayaud^ 
21  N.  J.  Eq.  186. 

An  agreement  that  adjoining  lot  owners  shall 
erect  a  party- wall  on  the  line  at  their  joint  expense  is 
a  special  agreement  and  must  be  in  writing. 

Price  V.  Lien,  84  Iowa,  590;  Crapo  v.  Cameron,  61 
Iowa,  447. 

There  can  be  no  recovery  unless  there  is  a  valid 
agreement  between  the  parties. 

Wilkins  v.  Jewett,  139  Mass.  29;  Allen  v.  Evans^ 
161  Mass.  485;  Joy  v.  Boston  Penny  Savings  Bank,  115 
Mass.  60;  Brooks  v.  CuHis,  50  N.  T.  639  (10  Am.  Eep. 
545). 

Vol.  102  la— 14 
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Speaking  upon  the  question  of  unconstitutionality 
of  party-wall  statutes,  Vice  Chancellor  Pitney  says: 
"And  I  think  it  proper  to  say  further,  that,  but  for 
the  express  dictum  of  Chancellor  Green  in  Hunt  v. 
Amhruster,  17  N.  J.  Eq.  208, 1  should  have  thought  an 
act  or  ordinance  authorizing  a  party  to  build  a  wall 
on  his  neighbor's  land  to  be,  siniply,  not  legislation, 
but  ursurpation," 

Traute  v.  White,  46  N.  J.  Eq.  437. 

Dbbmeb,  J. — In  support  of  the  ruling  of  the  lower 
court  appellee  insists:  (1)  That  under  the  facts 
recited  plaintiffs  are  not  entitled  to  a  mechanic's  lien; 
(2)  that  the  action  is  barred  by  the  statute  of  limita- 
tions; (3)  that  the  action  cannot  be  maintained, 
because  based  upon  oral  contract,  the  statute  provid- 
ing that  such  agreements  must  be  in  writing;  (4)  that 
the  party-wall  statute,  giving  one  person  the  right  to 
build  upon  the  land  of  his  neighbor,  is  unconstitutional 
and  void;  (5)  that,  such  statute  being  void,  no  recov- 
ery can  be  had  for  a  wall  erected  thereunder;  and  (6) 
that  where  a  building  wrongfully  laps  over  upon  anoth- 
er's land,  said  person  has  the  right  to  use  it 
1  without  making  compensation.    In  the  state- 

ment preceding  this  opinion,  it  will  be  noticed 
that  plaintiffs  built  the  wall  upon  the  dividing  line 
between  the  two  lots  with  the  knowledge  and  consent 
of  the  defendant,  and  with  the  promise  on  his  part  to 
pay  one-half  the  cost  thereof  as  soon  as  he  should  use 
it.  Without  reference  to  the  party-wall  statute, 
plaintiffs  were  licensees,  and,  having  rested  half  their 
wall  on  the  defendant's  land  under  an  express  promise 
by  defendant  to  pay  therefor  when  he  should  use  it,  there 
is  no  reason  why  they  cannot,  as  at  common  law,  recover 
upon  the  promise.  Rindge  v.  Baker,  57  N.  T.  209; 
Bodell  V.  Nehls,  85  Iowa]  164  (52  N.  W.  Rep.  123); 
Zugenbuhler  v.  Gilliam,  3  Iowa,  391;  Day  v.  Caton,  119 
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Mass.  513.    It  is  said,  however,  that  action  is  predi- 
cated upon  the  party-wall  statutes,  and  that 

2  such  an  agreement  cannot  be  proven  by  parol. 
These  statutes,  so  far  as  material,  are  as  fol- 
lows: Code,  section  2019:  "In  cities,  towns  and 
other  places  surveyed  into  building  lots,  the  plats 
whereof  are  recorded,  he  who  is  about  to  build  con- 
tiguous to  the  land  of  his  neighbor  may,  if  there  be  no 
wall  on  the  line  between  them,  build  a  brick  or  stone 
wall  at  least  as  high  as  the  first  story,  if  the  whole 
thickness  of  such  wall  above  the  cellar  wall  does  not 
exceed  eighteen  inches,  exclusive  of  the  plastering, 
and  rest  one-half  of  the  same  on  his  neighl3or^s  land; 
but  the  latter  shall  not  be  compelled  to  contribute  to 
the  expense  of  said  wall."  Section  2020:  "If  his 
neighbor  be  willing  and  does  contribute  one-half  of 
the  expense  of  building  such  wall,  then  it  is  a  wall  in 
common  between  them,  and  if  he  refuses  to  con- 
tribute to  the  building  of  such  wall,  he  shall  yet 
retain  the  right  of  making  it  a  wall  in  common  by 
paying  to  the  person  who  built  it  one-half  of  the 
appraised  value  of  said  wall  at  the  time  of  using  it." 
Section  2027:  "Every  proprietor  joining  a  wall,  has, 
in  like  manner,  the  right  of  making  it  a 
wall  in  common,  in  whole  or  in  part,  by 
repaying  to  the  owner  of  the  wall  one-half  of 
its  value  or  the  one-half  of  the  part  which  he 
wishes  to  hold  in  common,  and  one-half  of  the  value 
of  the  ground  on  which  it  is  built,  if  the  person  who 

has  built  the  wall  has  laid  the  foundation  entirely 

3  upon  his  own  ground."    Section  2030:    "This 
chapter  shall  not  prevent  adjoining  proprietors 

from  entering  into  special  agreements  about  walls  on 
the  lines  between  them;  but  no  evidence  of  such 
agreements  shall  be  competent  unless  it  be  in  writing, 
signed  by  the  parties  thereto,  or  their  lawfully  author- 
ized agents.    *    *    *"    Now,  we  have  held  that  when 
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the  contract  is  the  same  in  fact  as  that  which  the  law 
makes  for  the  parties,  it  is  not  within  the  meaning  of 
this  section.  Wickersham  v.  Orr,  9  Iowa,  253.  The 
contract  relied  upon  in  this  case  is  not  different  from 
that  which  the  law  made,  and  it  is  not  void  because  it 
was  in  parol.  It  is  said,  however,  that  sections  2019, 
2020,  and  2027  are  unconstitutional,  because  they 
authorize  the  taking  of  private  property  for 

4  private  use,  and  without  compensation.    Con- 
cede, for  the  purpose  of  the  case,  that  this  is  so; 

yet  how  does  this  affect  the  validity  of  the  contract 
made  between  the  parties?  If  these  sections  are  held 
unconstitutional  and  void,  in  so  far  as  they  authorize 
the  building  of  a  wall  upon  the  property  of  another,  they 
certainly  should  be  considered  in  construing  another 
section  which  appellee  relies  upon  and  concedes  to  be 
valid.  While  no  right  may  be  based  upon  an  uncon- 
stitutional act,  part  of  its  provisions  may  be  considered 
in  construing  other  provisions,  confessedly  good,  in 
arriving  at  the  correct  interpretation  of  the  latter. 
Appellee  contends,  however,  that  the  agreement, 

5  if  good,  cannot  be  enforced,  because  this  is  a 
suit  in  equity,  and  that  remedy  upon  the  con- 
tract must  be  by  action  at  law.  The  ready  answer  to 
this  contention  is  the  statute  (Code,  section  2514), 
which  provides,  in  effect,  that  an  error  as  to  the  kind 
of  proceedings  adopted  shall  not  cause  the  abatement 
or  dismissal  of  the  action,  but  merely  a  change  into 
the  proper  proceedings,  and  a  transfer  to  the  proper 
docket.  See  Mills  v.  Hamilton^  49  Iowa,  105;  Conyng- 
ham  V.  Smithy  16  Iowa,  471;  Lewis  v.  Soule^  52  Iowa, 
11  (2  N.  W.  Rep.  400);  and  many  other  cases  noted  in 

McClain's  Code  &  Supp.,  at  section  3719.    It  is 

6  argued,  however,  that  this  action  is  founded  upon 
the  party-wall  statute,  and  that  this  statute  is 

unconstitutional,  for  the  reasons  before  stated.    That 
it  comes  very  close  to  the  line  must  be  conceded.    But 
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the  fact  that  it  has  existed  for  more  than  forty  years, 
and  has  been  generally  accepted  and  recognized  as 
valid  and  enforceable,  is  strong  reason  for  sustaining 
the  act,  even  if  we  were  disposed  to  doubt,  as  a  new 
question,  its  constitutionality.  Cooley,  Const.  Lim., 
p.  86;  Wurts  v.  Hoagland,  5  Sup.  Ct.  Rep.  1086;  State 
V.  Blake,  36  N.  J.  Law,  443 ;  Bingham  v.  Miller,  17  Ohio, 
446.  We  think  that  the  act  in  question  is  not  so 
plainly  in  derogation  of  the  constitution  (article  1, 
sections  9,  18)  as  that  we  ought  to  hold  it  invalid. 
Indeed,  in  case  of  doubt,  it  is  our  duty  to 
uphold  the  act.  Titles  to  real  estate  are  held  sub- 
ject to  such  legal  conditions  as  may,  from  time  to 
time,  be  established.  They  are  subject  to  such  statu- 
tory and  police  regulations  as  affect  the  safety  and 
good  order  of  society.  A  tract  of  land,  from  its  mere 
location  with  respect  to  another,  may  owe  it  a  servitude ; 
and  one  must  so  use  his  own  as  not  to  unnecessarily 
injure  another.  As  said  in  the  case  of  Evans  v.  Jayne, 
23  Pa.  St.  34:  "The  law  relating  to  party- walls  is  no 
invasion  of  the  absolute  right  of  property.  It  pre- 
scribes simply  a  rule  for  the  convenient,  economical, 
and  safe  enjoyment  of  property  by  the  owner."  And 
we  may  add  that  such  law  prevents  disputes  and 
unseemly  contentions  between  "neighbors,''  and, 
as  an  exercise  of  the  police  power,  is  valid.  See,  also, 
Hunt  V.  Ambruster,  17  N.  J.  Eq.  208.  What  are  known 
as  "betterment  statutes,"  or,  as  they  are  denominated  in 
the  laws  of  this  state,  "occupying  claimants'  acts,"  have 
been  sustained  on  substantially  the  same  theory.  See 
Tiedeman,  Lim.,  pages  366,  367,  et  seq,;  Cooley,  Const. 
Lim.  (6th  Ed.),  pages  476-478,  et  seq.;  Childs  v.  Shower, 
18  Iowa,  261.  Each  of  these  enactments  was  borrowed 
from  the  civil  law,  and  has  for  its  basis  the  equitable 
doctrine  that  "equality  is  equity."  Neither  takes 
from  the  proprietor  of  the  land  anything  except  for 
benefits  received.    Nor  can  they  be  said  to  be  violative 
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of  the  constitutional  provisions  with  reference  to 
private  property,  for  the  reason  that  they  adjust  the 
equities  of  the  parties  as  nearly  as  possible  according 
to  natural  justice.  Under  the  party -wall  statute,  the 
adjoining  proprietor  is  not  bound  to  contribute  to  the 
expense  of  the  wall.  No  burden  is  cast  upon  him  until 
he  makes  such  use  of  it  as'  to  indicate  that  he  desires 
to  use  the  wall  in  common.  At  most,  he  parts  with  the 
use  of  not  to  exceed  nine  inches  in  width  off  the  side 
of  his  land  as  an  easement  in  favor  of  his  neighbor. 
Compulsory  easements  for  the  public  good  are 
quite  common  to  our  law.  See  the  law  with  refer- 
ence to  drains,  dams,  and  division  fences.  McClain's 
Code,  sections  1826,  1845,  2322,  et  seq.  There  are  some 
authorities  which  hold  to  a  contrary  doctrine.  See 
Wilkins  v.  Jewett  (Mass.)  29  N.  E.  Rep.  214;  Allen  v. 
Evans  (Mass.)  37  N.  E.  Rep.  571;  Traute  v.  White  (N. 
J.  Ch.)  19  Atl.  Rep.  196.  What  is  said  on  the  subject  in 
this  last  case  is  purely  dictum,  and  contrary  to  the  Hunt 
Casey  supra.  The  other  cases  we  do  not  regard  as 
binding  upon  us,  even  if  it  be  conceded  they 

7  hold  to  a  contrary  doctrine.    Although,  as  we 
have  said,  there  is  considerable  doubt  as  to  the 

validity  of  the  statute,  yet  it  is  not  so  plainly  in  vio- 
lation of  the  constitution  as  to  require  an  adverse 
decision.  Plaintiffs  are  entitled  to  a  judgment  at  law 
for  the  value  or  cost  of  one-half  the  wall. 

The  question  remains,  are  they  entitled  to  have  a 
mechanic's  lien  established  against  defendant's  prop- 
erty?   It  seems  to  us  that  they  are  not.    When  the 
defendant  used  and  appropriated  the  wall,  he 

8  became  liable  to  pay  plaintiffs  one-half   the 
value  thereof  under  the  statute,  or,  it  may  be, 

under  his  contract.  But  this  was  a  mere  personal 
charge,  and  could  not  be  enforced  by  establishing  a 
lien  upon  the  land.  Phillips,  Mech.  Liens,  section  78, 
aud  cases  cited.    Moreover,  the  material   was    not 
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furnished  under  a  cofitract  with  the  owner  of  the  lot. 
There  was  simply  an  agreement  to  pay  for  material 
already  furnished,  or  to  be  furnished  at  a  subsequent 
time,  and  under  other  conditions  than  the  mere  fur- 
nishing of  the  material.  Again,  if  the  material  was 
furnished  under  a  contract  with  the  owner,  the  stat- 
ute of  limitations  is  a  complete  bar  to  the  action,  for 
it  must  be  brought  within  two  years  from  the  filing 
of  the  statement  for  the  lien  in  the  clerk's  office,  and 
this  statement  must  be  filed  within  ninety  days  after 
the  material  shall  have  been  furnished.  Squier  v. 
Parks,  56  Iowa,  407  (9  N.  W.  Rep.  324).  Plaintiffs  are 
not  entitled  to  a  mechanic's  lien,  but  they  are  entitled,  ' 
under  the  allegations  of  their  petition,  to  a  judgment 
for  one-half  the  value  of  the  wall. — Rbvbesbd. 


Theobald  Hausbr  v.  A.  P.  Griffith,  Appellant. 


Brfdenoe:    plea  of  guilty.    In  a  civil  action  for  assault,  evidenoe 
2    of  a  plea  of  guilty  on  a  criminal  prosecution  is  admissible  as  an 
admission,  but  is  not  conclusive . 

Explanation  OF.  Where,  in  a  civil  action  for  assault,  a  plea  of 
4  guilty  in  a  former  prosecution  is  proven,  defendant  cannot  show 
the  circumstances  under  which  he  entered  his  plea,  though  Cknle, 
section  8650,  provides  that,  when  any  act  or  declaration  is  given  in 
evidence  by  one  party,  the  whole  subject  may  be  inquired  into  by 
the  other. 

Exemplary  Damages:    fine  as  bar  to.    The  fact  that  defendant  in  a 
8    civil  action  for  assault  has  been  fined  in  a  former  prosecution  is  no 
bar  to  an  allowance  of  exemplary  damages. 

Appeal:    harmless  ereor.    A  judgment  will  not  be  reversed  for  the 
1    admission  of  immaterial  evidence  which  was  not  prejudicial. 

Fbesuuptions.    The  absence  from  the  record  of  conditions  under 
1    which  prejudice  might  arise  from  a  particular  ruling,  justifies  the 
conclusion  that  there  was  no  prejudice. 


216  Hauseb  v.  Griffith.  [102  Iowa 

Appeal  from  Bremer  District  Court. — Hon.  J.  C.  Shbb- 
wiN,  Jadge. 

Saturday,  May  16, 1897. 

AoTiON  for  damages  for  an  assault  and  battery. 
Judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

O.  W.  RiMick  for  appellant. 
CHbson  &  Dawson  for  appellee. 

Geanobb,  J. — I.  The  allegations  are  that  the 
injuries  were  caused  by  kicking,  and  by  beating  and 
braising  with  the  fist.  The  court  permitted  the  plain- 
tiff to  show,  against  objection,  that  his  wife  was  liv- 
ing at  th$  time  of  the  injury,  and  was  not  living  at 
the  time  of  the  trial.  Complaint  is  made  of  the  rul- 
ing. As  the  record  appears  in  this  court,  the  facts 
are  immaterial.  Appellee,  in  argument,  says  it  was 
done  to  account  for  her  absence  as  a  witness,  because 
she  would  have  been  a  material  witness  as  to  plaintiff's 
condition  after  the  injury.  The  diflBculty  in  that 
respect  is  that  the  record  does  not  show  the  fact  of 
her  knowledge  on  that  subject.  The  abstract  does 
not  purport  to  contain  all  the  evidence,  but  it  does 
purport  to  contain  all  the  evidence  pertaining  to  each 
and  every  question  presented  by  the  assignment  of 
errors,  and  necessary  to  a  proper  consideration  of 
them,  and  each  of  them.  The  abstract  is  not  ques- 
tioned, and  hence  it  is  taken  as  true.  There- 
1  fore  we  must  hold  the  evidence  to  be  imma- 
terial. When  we  take  into  consideration  the 
record  as  presented,  and  assume,  as  we  may,  the  ordi- 
nary intelligence  of  the  jury,  it  may  be  said  to  appear 
that  no  prejudice  resulted.    If  there  were  facts  with 
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which  to  associate  the  particular  evidence,  to  give  it 
significance  or  bearing  on  either  a  right  of  recovery 
or  the  amount  thereof,  they  are  not  in  the  record,  and 
we  cannot  assume  them.  The  absence  of  conditions 
from  which  prejudice  might  arise  justifies  a  conclu- 
sion that  there  was  no  prejudice. 

II.  The  defendant  had  been  accused  on  informa- 
tion of  the  crime  of  an  assault  and  battery,  and  had 
pleaded  guilty  thereto.    That  plea  was  put  in  evidence 

on  this  trial,  of  which  complaint  is  made.  It  is 
2^         thought,  because  of  some  language  in  Crawford 

V.  Bergen,  91  Iowa,  675  (60  N.  W.  Rep.  205),  that 
the  authorities  are  not  in  harmony  as  to  the  admissi- 
bility of  such  a  plea  in  evidence,  in  a  civil  suit  like 
this.  The  holding  in  that  case  is  that  the  effect  of 
such  a  plea,  when  put  in  evidence,  is  not  conclusive 
as  to  the  fact  of  guilt,  but  that  the  party  may  show, 
in  the  civil  suit  for  damages,  that  he  was  not  in  fact 
guilty.  This  holding  is  immediately  followed  by  the 
language  on  which  reliance  is  placed,  as  follows: 
'The  admission  of  guilt  should  be  held  to  apply  to 
that  trial  only,  because  the  parties  are  not  the  same, 
and  the  rules  of  practice  and  course  of  proceeding  are 
different.*'  The  meaning  is  this:  By  the  plea  in  the 
criminal  suit  there  was  an  admission  of  guilt  that  was 
conclusive  in  that  case.  That  conclusiveness  per- 
tained to  that  suit  only,  but  the  plea,  as  the  act  or 
declaration  of  the  party,  may  be  put  in  evidence  in 
the  civil  suit,  but  not  with  the  legal  inference  as  to 
conclusiveness.  If  the  court  had  said  in  this  suit  that 
the  allegations  of  an  assault  and  battery  were  estab- 
lished because  of  the  admission  of  guilt  in  the  other 
suit,  it  would  have  been  permitting  the  admission  of 
guilt  to  apply  in  another  suit,  but  it  did  not,  by  simply 
permitting  the  statement  or  plea  to  be  considered 
without  that  effect 
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III.  The  jury  was  permitted  to  find  exemplary 
damages.  It  appeared  in  the  trial  of  this  case,  that 
in  the  criminal  suit  a  fine  was  imposed  and  paid.    It 

is    urged,    that  that    fact   should    defeat   an 

3  allowance  of  exemplary  damages  in  this  case, 
because  otherwise  there  is  a  double  punish- 
ment. That  the  claim  has  strong  support  in  reason 
hardly  admits  of  doubt,  but  a  contrary  rule  seems  to 
have  obtained  in  this  state  since  the  case  of  Hendrick- 
son  V.  Kingsbury,  reported  in  21  Iowa,  379.  Each 
party  has  seized  upon  particular  language  in  that 
case  for  support  of  his  claim;  but,  when  all  the 
language  is  considered,  it  makes  the  distinction 
between  the  punishment  for  the  wrong  done  the 
public,  for  which  the  punishment  is  inflicted  in  the 
criminal  action,  and  that  done  to  the  individual,  for 
which  punishment  may  be  imposed  by  the  jury  in  the 
civil  action.  Reddin  v.  Gates,  52  Iowa,  210  (2  N.  W. 
Rep.  1079),  is  like  this  case  in  its  facts,  and  conclusive 
of  it.  See,  also.  Root  v.  Sturdivant,  70  Iowa,  55  (29  N. 
W.  Rep.  802).  That  other  states  have  announced  a 
different  rule  is  true,  but  a  review  of  the  cases  would 
be  of  no  use. 

IV.  Defendant  offered  to  prove  the  circum- 
stances under  which  he  entered  his  plea  of  guilty  in 
the  criminal  action,  which  offer  was  denied.    The 

right  was  claimed  on  the  theory,  that  what  was 

4  then  said,  was  a  part  of  the  transaction  or  con- 
versation, and  permissible  under  the  provisions 

of  Code,  section  3650,  which  provides  that,  "when 
part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other." 
That  precise  question  was  ruled  against  appellant's 
theory  in  Root  v.  Sturdivanty  supra.    The  judgment  is 

AFFIRMED. 
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Evans   &  McCloud  v.  The  Western  Union  Tele-  iJ^   iiS 
GEAPH  Company,  Appellant. 

Non-Deli?ery  of  Telegram:    damages.    Where  a  telegraph  company 

1  had  no  knowledge  of  an  agreement  that  a  car  of  horses  was  to  be 

2  shipped  to  San  Antonio,  in  the  absence  of  instructions  to  the  con- 
trary, its  failure  to  deliver  a  message  directing  the  car  to  be 
shipped  to  Little  Rock  did  not  render  it  liable  for  the  damages 
resulting  from  the  car  being  sent  to  the  former  place. 

Same.    The  car  having  been  sent  to  San  Antonio  pursuant  to  the 
1    previous  nrrangement,  and  not  because  sale  at  Little  Rock  was 

3  lost  by  the  company's  negligence,  the  question  of  plaintiffs  dili- 
gence in  sending  the  horses  to  San  Antonio  for  sale  is  not 
involved. 

Measdke.    The  loss  of  profits  from  a  sale  of  horses  resulting  from 

4  the  failure  of  a  telegraph  company  to  deliver  a  telegram  direct - 

5  ina:  the  shipment  of  the  horses  to  a  specified  place,  is  properly 
allowed  to  the  owner,  as  damages  naturally  resulting  from  the 
breach  of  the  contract. 

Notice.    A  message  directing  horses  to  be  shipped  to  a  named  point 
1    was  sufiicient  notice  to  the  telegraph  company  of  damage  which 

6  might  result  from  failure  to  deliver  it. 

Evidence.    A  statement  by  a  telegraph  agent  to  the  sender  of  a  tele- 

7  gram,  on  calling  for  an  answer,  that  the  message  had  not  been  sent 
is  admissible  against  the  company  in  an  action  for  failure  to 
deliver  the  telegram. 

Appeal  from  Taylor  District  Court. — Hon.  W.  H.  Tbd- 
FOED,  Judge. 

Saturday,  May  15, 1897.. 

J.  A.  Evans  and  Carr  McCloud  compose  the  firm 
of  Evans  &  McCloud,  and  were  engaged  in  the  business 
of  buying,  selling,  and  shipping  horses  at  Bedford, 
Iowa.  In  December,  1893,  McCloud,  while  passing 
through  Little  Rock,  Ark.,  to  MagnoMa,  of  that  state, 
with  a  car  load  of  horses,  entered  into  an  oral  agree- 
ment with  one  Thaltheimer  to  deliver  him  another 
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car  load  as  good  or  better  as  that  he  then  had,  on 
Thursday  following,  at  a  certain  price  per  horse.  The 
firm  had  nearly  another  car  load  at  Bedford  and, 
before  McCloud  left,  had  an  understanding  that  Evans 
should  ship  these,  with  a  certain  pacer,  to  San  Antonio, 
Texas,  on  Monday  following  unless  he  heard  from 
McCloud.  The  latter  handed  the  defendant's  agent  at 
Magnolia,  Ark.,  the  following  telegram,  on  Saturday, 
with  the  required    fee    for   its  transmission: 

1  "December  16,  1893.    To  J.  A.  Evans,  Bedford, 
Iowa:    Ship  horses  Monday.    Bill  by  way  of 

Little  Rock.  Keep  out  Jim  Cloud.  C.  S.  McCloud." 
The  message  was  never  sent,  and  the  horses  were 
shipped  to  San  Antonio.  This  action  is  brought  to 
recover  damages  occasioned  by  failure  to  transmit  the 
message.  Trial  to  jury;  verdict  and  judgment  for 
plaintiffs,  and  defendant  appeals. — Reversed. 

Smith  McPherson  and  Sullivan  dk  Sullivan  for 
appellant. 

J.  B.  Dunn  and  Flick  &  Johnston  for  appellees, 

Ladd,  J. — The  defendant  should  be  compelled  to 
make  good  any  damages  sustained  by  the  breach  of 
the  contract  to  deliver  the  message,  which  were  con- 
templated or  might  reasonably  have  entered  into  the 
contemplation  of  the  parties  at  the  time  it  was 
received,  with  the  fee  for  its  transmission.  Special 
circumstances,  unless  made  known,  cannot  affect  the 
measure  of  damages;  but,  when  made  known  at  the 
time  the  contract  is  entered  into,  the  damages  will  be 
such  as  naturally  result  from  its  breach  under  such 
circumstances.    1  Sedgwick,  Dam.,  122;  3  Suth- 

2  erland,  Dam,,  section  961.    The  fact  that  plain- 
tiffs had  arranged  to  ship  the  car  load  of  horses 

from  Bedford,  Iowa,  to  San  Antonio,  Texas,  in  event 
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Evans  did  not  hear  from  McCloud  by  the  Monday  fol- 
lowing, was  not  communicated  to  the  company  or  its 
agent,  and  it  could  not  be  expected  to  have  had  that  in 
contemplation  in  receiving  it.  San  Antonio,  as  a 
horse  market,  does  not  control  the  prices  at  Bedford; 
and  the  defendant  could  no  more  have  anticipated  a 
shipment  of  the  horses  there  than  to  any  other  distant 
place,  in  event  of  failure  to  deliver  the  message.  The 
damages  occasioned  thereby  are  not  such  as  would 
ordinarily  follow  from  such  a  failure.  Only  those 
which  flow  directly  and  naturally  from  the  breach  of 
the  contract  can  be  allowed.  The  district  court 
received  evidence  of  the  shipment  to  San  Antonio,  the 
freight  and  expense  connected  therewith,  and  the  price 
there  received  for  the  horses.  No  evidence  was  intro- 
duced tending  to  show  the  market  value  at  Bedford  or 
in  Little  Rock.  This  instruction  on  the  measure  of 
damages  was  given:    "If  you  find  for  the  plaintiffs, 

you  will  first  allow  them  the  difference  in  price 
3         for  which  said  horses  were  contracted,  if  they 

were,  and  the  price  actually  obtained  after  their 
reasonable  diligence  to  obtain  a  sale  for  the  horses. 
In  addition  to  this,  plaintiffs  may  further  recover  for 
the  difference  in  freight,  if  you  find  that  it  was  reason- 
able care  to  ship  to  San  Antonio.  Also  you  will  allow 
any  other  natural  expenses  made  necessary, 
such  as  extra  feed,  stable  rent,  and  extra  car 
fare,  if  you  find  that  the  trip  to  San  Antonio 
was  the  reasonable  thing  to  do."  We  do  not  think 
the  question  of  diligence  is  involved  in  this  case. 
The  horses  were  shipped  to  San  Antonio  in  pursuance 
of  a  previous  arrangement  of  the  parties,  and  not  for 
the  purpose  of  disposing  of  property  the  sale  of  which 
had  been  lost  by  reason  of  the  negligence  of  the 
defendant.  If  the  plaintiffs  suffered  no  damages  by 
reason  of  the  shipment  to  San  Antonio  instead  of 
Little  Rock,  then,  of  course,  no  injury  resulted  from  a 


22^  EvAKS  &  MoCloud  v.  Telegraph  Co       [102  Iowa 


failure  to  transmit  the  message.    As  a  rule,  horses 
have  a  market  value,  and,  if  a  person  is  deprived 

4  of  a  sale  by  the  negligence  of  the  telegraph 
company,  his  measure  of  damages  is  the  differ- 
ence between  the  market  value  and  the  price  agreed 
upon.  There  was  evidence  tending  to  show  that 
McCloud,  acting  for  plaintiffs,  made  the  sale  of  a  car 
load  of  horses  to  Thaltheimer,  of  Little  Rock,  to  be 
there  delivered  on  a  day  certain;  that  McCloud  gave 
a  message  to  defendant's  agent  at  Magnolia,  to  be 
sent  to  his  partner,  Evans,  at  Bedford,  Iowa,  telling 
him  to  ship  the  horses  from  there  to  Little  Rock  on 
Monday;  that  the  message  was  never  sent,  and  that 
failure  to  forward  the  message  rendered  it  impossible 

to  comply  with  the  terms  of  the  contract  with 

5  Thaltheimer.    If  the  sale  had  been  completed, 
the  profits,  if  any,  accruing  to  the  plaintiffs, 

would  have  been  the  difference  between  the  reason- 
able cost  or  market  value  of  the  horses  at  Bedford, 
Iowa,  and  the  price  Thaltheimer  was  to  pay,  less 
freight  and  other  costs  incident  to  their  shipment. 
The  loss  of  such  profits  might  reasonably  have  been 
contemplated  by  the  parties,  and  constitute  the  dam- 
ages naturally  resulting  from  the  breach  of  the  con- 
bruct,  and  we  think  recovery  should  be  limited  to  such 
amount.  See  Herron  v.  Telegraph  Co.,  90  Iowa,  129  (57 
N.  W.  Rep.  696). 

II.  The  message  fairly  apprised  the  company  of 
bhe  consequences  likely  to  follow  its  non-delivery. 
The  details  of  the  transaction  need  not  be  disclosed, 

nor  the  particular  business  intended.  It  is  suf- 
5         ficient  if  the  results  likely  to  follow  negligence 

in  transmitting  may  be  gathered,  in  a  general 
?vay,  from  the  wording  of  the  telegram.  Manville  v. 
Telegraph  Go,,  37  Iowa,  214;  flarkness  v.  Telegraph  Co., 
73  Iowa,  190  (34  N.  W.  Rep.  811);  Garrett  v.  Telegraph 
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Co.,  83  Iowa,  257  (49  N.  W.  Rep.  88).  3  Sutherland, 
Dam.,  969. 

IIL  The  telegram  required  an  answer,  and 
McCloud  was  permitted  to  testify  that  when  he  called 
for  this  Monday,  the  agent  told  him  the  message  had 
not  been  sent,  and  offered  to  return  him  the 
I  amount  paid  for  its  transmission.    This  was  in 

explanation  of  why  the  answer  had  not  been 
received,  and  was  such  information  as  the  agent  was 
authorized  by  his  employment  to  impart.  The  tele- 
gram advised  the  company  a  reply  was  expected,  and, 
when  this  was  called  for,  if  the  agent  knew  none  would 
come,  it  was  his  duty  to  so  inform  McCloud.  It  was 
a  part  of  the  same  transaction,  and  not  relating  to 
past  occurences.  The  information  was  of  a  character 
such  as  the  company  was  bound  to  give  through  its 
agent  in  order  to  act  in  good  faith  with  its  patrons. 

IV.  Whether  there  was  a  contract  for  the  sale 
of  the  horses,  and  the  price  agreed  on,  and  whether 
the  telegram  was  in  fact  given  to  an  agent  of  the 
company  in  charge  of  the  office  at  Magnolia,  were 
properly  submitted  to  the  jury.  It  is  sufficient  to  say 
that  the  evidence  on  each  of  these  issues  is  conflict- 
ing. The  other  questions  argued  are  disposed  of  by 
what  has  been  said,  or  will  not  be  likely  to  arise  on 
another  trial. — Reversed. 


H.  A.    Jandt,  Appellant,  v.  W.  H.   Potthast  and 
Hbnby  a.  Potthast. 

False  Representaiioas:    written  and  oral.    In  an  action  to  recover 

2    goods  sold,  false  oral  representations  by  the  purchaser  (on  credit) 

as  to  his  financial  condition  may  be  shown  by  the  seller,  who  sold 

in  reliance  thereon,  though  written  representations  were  made  at 

the  same  time. 

Same:    Evidence  of  intent.    Evidence  that  a  purchaser  of  goods  on 

1    credit  persisted  in  concealing  an  indebtedness  to  his  father  aftei 

his  attention  was  particularly  called  to  written  questions  presented 
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to  him  to  give  the  amount  of  his  liability,  is  admissible,  although 
he  did  not  write  down  any  answers  to  the  questions  themselres. 

Beliancb  of  srlleb:    Gredii  man.    The  seller  may  show  by  the 

4  testimony  of  his  credit  man  that  he  would  not  have  sold  on  ocedit 
had  he  known  the  purchaser's  real  financial  condition. 

Memorwida  by  agent  of  seller.  Pencil  memoranda  made  by  the 
8  agent  of  the  seller  of  goods  on  a  statement  by  the  purchaser  as  to 
his  financial  ability,  to  the  effect  that  the  latter  bought  the  goods 
at  a  specified  time  and  owes  nothing  on  them,  are  admissable  in 
eyidence  to  show  on  what  statements  and  representations,  if  any, 
the  seller  relied  in  making  the  sale. 

Judgment:    bbpleyin:    Parlies.    In  replevin,  a  judgment  for  the 

6  value  of  the  goods,  in  favor  of  a  defendant  who  claimed  them 
under  a  mortgage,  but  who  did  not  introduce  the  mortgage  or 
testify  to  any  interest  in  the  property,  was  erroneous. 

Same.    A  judgment  in  replevin  cannot  be  entered  in  favor  of  several 

7  defendants  where  one  of  them  claimed  no  interest  in  the  property 
and  did  not  ask  for  a  judgment  for  its  return  or  the  value  thereof. 

Same.    A  judgment  in  replevin  should  not  make  any  adjudication  as 

5  to  goods  of  which  the  plaintiff  obtained  possession  otherwise 
than  under  the  writ,  and  before  the  writ  was  levied. 

Appeal  from    Carroll    District    Court. — Hon,    Z.   A. 
Chueoh,  Judge. 

Saturday,  May  16, 1897. 

This  is  an  action  of  replevin  for  the  recovery  of 
certain  goods,  or  the  value  thereof,  which  it  is  alleged 
defendant  W.  H.  Potthast  obtained  by  false  and 
fraudulent  representations  as  to  his  financial  condi- 
tion, which  representations  were  made  orally  and  in 
writing;  that  said  representations  were  false,  and 
known  to  be  so  by  said  defendant  when  made,  and 
were  made  with  the  intent  of  deceiving  the  plaintiff; 
that  plaintiff  relied  upon  the  truthfulness  of  said 
representations  in  parting  with  the  goods,  and  has 
elected  to  rescind  the  sale;  that  he  has  demanded  a 
return  of  the  property.  Other  necessary  allegations 
were  made.  The  answer  is  in  denial.  It  admits, 
however,  the  sale  of   the   ^oods;    the    election   to 
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rescind;  that  the  property  is  of  the  value  claimed. 
Denies  making  any  representations  except  in  writing. 
Avers  that  he  has  executed  to  his  co-defendant  a 
chattel  mortgage  on  goods,  including  those  in  contro- 
versy, and  that  said  mortgage  has  been  foreclosed. 
In  a  reply  it  is  averred  that  said  defendant  has  volun- 
tarily returned  to  plaintiff  a  part  of  the  goods  he 
claims,  of  the  value  of  two  hundred  and  six  dollars, 
and  that  goods  to  the  value  of  two  hundred  and  sev- 
enty-five dollars,  only,  have  been  taken  under  the 
writ;  that  there  is  a  balance  due  on  plaintiff's 
account,  for  goods  not  found,  of  seventy-eight  dollars. 
Defendant  denies  that  he  ever  returned  any  of  the 
goods.  The  cause  was  tried  to  the  court,  and  a  judg- 
ment rendered  for  the  defendants  for  two  hundred 
and  seventy-five  dollars,  with  interest  and  costs. 
Afterwards,  and  on  the  application  of  the  defend- 
ants, the  sum  of  two  hundred  and  seven  dollars  and 
eighty-four  cents  was  added  to  said  judgment,  and  a 
total  judgment  of  four  hundred  and  eighty-one  dol- 
lars, with  interest,  rendered  against  plaintiff.  Plain- 
tiff appeals. — Reversed. 

Strong  &  Owen  for  appellant, 

Geo.  W.  Bowen  for  appellees. 

KiNNB,    C.    J. — I.     When  Allen,  the  plaintiff's 
agent,  sold  the  goods  to  the  defendant  W.  H.  Potthast, 
the  latter  tilled  out  and  signed  a  printed  blank  state- 
ment for  the  purpose  of  obtaining  credit.    The  state- 
ment was  addressed  to  the  plaintiff,  and,  in 
1         part,  read :    "For  the  purpose  of  obtaining  credit 
with  your  firm  for  merchandise,    ♦    *    ♦    l^ 
W.  H.  Potthast,    ♦    *    ♦    do  make  the  following  full 
and  complete  statement  of  my  resources  and  liabili- 
ties.'*    Then  followed  a  schedule-  showing   various 
VoT.  102  la— 16 


226  Jandt  v.  Potthast.  [108  Iowa 

resources,  of  over  five  thousand  dollars,  and  no  liabil- 
ities. On  the  liability  side  of  the  statement  appeared 
the  following,  among  other  matter:  "For  merchan- 
dise,— give  name  and  dates  when  due."  "For  bor- 
rowed money.  When  due.  Rate  of  interest. 
Security."  "Confidential  and  other  debts  not  included 
in  the  above.''  "Does  the  above  statement  show  all 
your  debts  and  liabilities,  of  every  kind  and  nature 
whatsoever?"  None  of  the  questions  on  the  liability 
side  of  the  statement  were  answered.  At  the  bottom 
of  the  statement  were  found  these  words:  "The  above 
statement,  both  printed  and  written,  has  been  carefully 
read  by  me,  and  is  a  full  and  correct  statement  of  our 
financial  condition  and  mercantile  connection 

2  at  this  date."    It  ia  signed  by  W.  H.  Potthast. 
On  the  trial,  plaintiff  attempted  to  prove  certain 

oral  statements  made  by  said  defendant  as  to  his  lia- 
bilities at  the  time  the  order  for  the  goods  was  given, 
to  the  effect  that  said  defendant  had  stated  and  rep- 
resented to  the  witness  that  he  had  no  liabilities, 
which  said  statements  were  communicated  to  plaintiff 
before  the  goods  were  shipped.  This  evidence  was 
ruled  out,  on  an  objection  that  it  must  be  conclusively 
presumed  that  only  the  written  representations  were 
relied  upon.  This  ruling  is  assigned  as  error.  We 
are  at  a  loss  to  understand  upon  what  theory  the  court 
made  its  ruling.  The  proposed  evidence  was  clearly 
admissible.  It  was  admissible  to  show  the  intent  of 
the  defendant;  that,  after  the  matter  of  indebtedness 
was  particularly  called  to  his  attention,  he  still  per- 
sisted in  concealing  the  fact  that  he  owed  his  father 
two  thousand  dollars.  This  is  a  case  of  alleged  false 
representation,  and  the  evidence  was  admissible  to 
establish  the  same,  regardless  of  the  written 

3  statement.    Scroggin  v.  Wood^  87  Iowa,  502  (54 
N.  W.  Rep.  437),  and  cases  cited.    It  appeared 

that   the    agent   selling   the    goods  made  a  pencil 
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memoranda  on  the  statement  to  the  effect  that  the 
defendant  "bought  the  stock  in  February,  and  owes 
nothing  on  it."  It  was  shown  that  such  was  the  oral 
statement  made  by  the  defendant.  It  was  improperly 
ruled  out.  It  was  material  to  show  upon  what  state- 
ments and  representations,  if  any,  the  plaintiff  relied 
in  selling  and  shipping  the  goods.  If  this  oral  state- 
ment of  the  defendant  was  not  communicated  to  the 
plaintiff  before  the  shipment  of  the  goods,  as  a  matter 
of  course,  he  could  not  have  relied  upon  the  same  in 
making  the  sale. 

II.  Plaintiff  sought  to  show  by  the  testimony  of 
one  Erwin,  his  credit  man,  that  plaintiff  would  not 
have  sold  and  shipped  the  goods  on  credit,  had  he 

known  the  defendant's  real  financial  condition. 
4         This  evidence  was  ruled  out  as  incompetent, 

immaterial,  and  irrelevant.  It  should  have 
been  admitted.  It  was  material  and  relevant,  for,  if 
plaintiff  would  have  made  the  sale  in  any  event,  he 
could  not  thereafter  rely  upon  false  representations 
made  by  the  defendant.  It  was  incumbent  upon  him 
to  show  that  he  would  not  have  consummated  the 
sale,  had  he  known  of  defendant's  real  condition.  It 
was  shown  that  Erwin  had  sole  charge  of  the  matter 
of  extending  credit.  He  was  therefore  a  competent 
witness  to  testify  to  the  matter  as  to  which  plaintiff 
had  vested  complete  control  in  him. 

III.  It  is  contended  that  the  judgment  is  con- 
trary to  the  evidence  and  to  the  law.  As  for  other 
reasons  the  judgment  below  must  be  reversed,  and,  in 
view  of  another  trial,  it  is  better  that  we  do  not  dis- 
cuss the  evidence. 

IV.  On  the  application  of  the  defendants,  and 
after  judgment  had  been  entered  against  plaintiff  for 
the  value  of  the  goods  actually  taken  under  the  writ; 
the  court  added  the  sum  of  two  hundred  and  seven 
dollars  and  eighty-four  cents  to  the  judgment.    This 
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seems  to  have  been  done  on  the  theory  that  plaintiff 
should  pay  for  goods  which  were  not  taken  on 

5  the  writ,  but  had  been  turned  over  to  plaintiff 
by  the  defendant.    Plaintiff  averred  that  said 

goods  were  voluntarily  turned  over  by  defendant  to 
plaintiff.  Defendant  pleaded  that  one  Rogers,  acting 
as  attorney  for  the  plaintiff,  obtained  them  by  fraud, 
and  sent  them  to  plaintiff.  No  evidence  was  offered 
to  sustain  either  claim.  In  some  way  the  plaintiff 
obtained  possession  of  this  two  hundred  and  seven 
dollars  and  eighty-four  cents  worth  of  goods  otherwise 
than  under  the  writ,  and  had  actual  possession  of  them 
when  the  writ  was  levied.  It  is  very  clear  that  these 
goods  were  not  involved  in  this  suit.  This  property 
was  not  taken,  wrongfully  or  otherwise,  under  the 
writ.  Beroud  v.  Lyons,  85  Iowa,  486  (52  N.  W.  Rep. 
486);  Hove  v.  McEenry,  60  Iowa,  227  (14  N.  W.  Eep. 
30.1).  The  court  had  no  jurisdiction  over  it  in  this 
action,  and  its  action  in  rendering  a  juJgment  there- 
for was  error. 

V.    It  is  claimed  that  the  court  erred  in  render- 
ing a  judgment  in  favor  of  the  defendants.  The  claim 
is  well  founded.    The  defendant  W.  H.  Potthast  did 
not  claim  any  judgment  in  his  pleadings,  except 

6  for  costs.  It  is  hardly  necessary  to  cite  author- 
ities to  the  effect  that  the  finding  and  judg- 
ment must  follow  the  pleadings,  and  that  a  judgment 
in  replevin  cannot  be  entered  in  favor  of  several 
defendants  jointly  when  some  of  them  have  no  inter- 
est in  the  property.  W.  H.  Potthast  claimed  no 
interest  in  this  property,  nor  did  he  ask  for  a  judg- 
ment for  its  return  or  its  value.  Cobbey,  Repl.,  section 
1142;  Steele  v.  Matteson,  50  Mich.  313  (16  N.  W.  Rep. 
488).  W.  H.  Potthast  not  having  claimed  the 
property,  and  not  having  shown  himself  entitled 
to  a  return  of  it,  a  judgment  for  its  value  in  his 
favor  was  erroneous.    Wells,  Repl.,  section  491.    The 
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defendant  H.  A.  Potthast  in  his  answer  claimed  the 
property  by  virtue  of  a  chattel  mortgage  upon 
7  it.  He  did  not  introduce  his  mortgage  in  evi- 
dence. He  did  not  testify  regarding  any  owner- 
ship of  the  property  or  claim  upon  it.  In  fact,  there 
was  no  evidence  whatever  upon  which  to  base  a  judg- 
ment in  his  favor. 

VI.  Other  questions  are  discussed.  As  they  are 
not  likely  to  arise  upon  another  trial,  we  do  not  pass 
upon  them.  For  the  reasons  heretofore  stated  the 
judgment  of  the  district  court  must  be  eeveesed. 


102    229 
1 104    380 


N.  J.  Nelson,  Appellant,  v.  Hamilton  County,  Iowa. 

Oonties:  pbaud  of  officeb  in  sbllino  swamp  lands.  One  who 
3  takes  a  quitclaim  deed  from  officers  authorized  to  sell  swamp 
lands  in  behalf  of  the  county,  relying  on  their  false  and  fraudu- 
lent representations  that  the  land  inured  to  the  county  under  the 
swamp  land  acts,  and  misled  by  their  concealment  of  the  fact 
that  the  county  had  been  adjudged  not  the  owner,  of  which  adju- 
dication the  county  had  made  no  record,  may  recover  the  consid- 
eration paid  to  it. 

({nitrlaim  Deed:    failitbe  of  title.    One  who  doth  "grant,  bargain 
2    and  sell,  and  quitclaim"  land  by  a  deed  containing  no  covenant 
nor  warranty  of  title  is  not  liable  thereunder  for  defect  or  failure 
of  title. 

Election  lo  Htand  on  Demnrrer.    Where  a  demurrer  to  a  petition  was 

1    sustained  immediately  before  adjournment  of  the  term,  and  an 

exception  was  then  taken,  the  court  did  not  abuse  its  discretion 

in  permitting  plaintiff  to  have  till  the  next  term  in  which  to  elect 

whether  to  plead  further  or  stand  on  his  petition. 

Appeal  from  Hamilton   District  Court. — Hon.  B.  P. 
BiBBSALL,  Judge. 

Saturday,  May  15,  1897. 

Action  at  law  to  recover  on  account  of  money 
paid  to  the  defendant  for  land  purchased  of  it.  A 
lemurrer  to  the  petition  was  sustained,  the  plaintiff 
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elected  not  to  plead  further,  and  judgment  was  ren- 
dered for  the  defendant.  The  plaintiff  appeals. — 
Reversed. 

Hyatt  &  Hyatt  for  appellant. 

A.  N.  Boeye  for  appellee. 

Robinson,  J. — The  petition  contains  two  counts. 
The  first  count  states  that  on  the  second  day  of  May, 
1890,  the  defendant,  a  duly  organized  county  of  this 
state,  acting  through  its  proper  officers,  claimed  to  be 
the  owner  of  a  forty  acre  tract  of  land  described,  and 
sold  it  to  the  plaintiff  for  the  sum  of  two  hundred  and 
sixty  dollars  and  ninety-six  cents,  which  was  then 
paid  by  the  plaintiff;  that  at  the  same  time  it  executed 
and  delivered  to  him  a  deed  for  the  land ;  that  in  fact  the 
defendant  did  not  own,  and  never  had,  owned  the  land, 
nor  any  interest  therein,  and  had  no  right  to  sell  or 
convey  it;  that  the  deed  did  not  convey  any  title  to  or 
interest  in  the  land;  that  whatever  title  was  attempted 
to  be  conveyed  by  the  deed  has  failed;  that  the  real 
owner  of  the  land  has  asserted  his  title  to  and  obtained 
possession  of  it,  and  that  by  reason  of  the  facts  stated 
the  plaintiff  has  sustained  damages  in  the  sum  paid 
for  the  land,  with  interest  thereon  from  the  date  of 
payment.  A  copy  of  the  deed  is  attached  to  the  peti- 
tion. The  second  count  recites  the  sale,  payment,  and 
delivery  of  the  deed  set  out  in  the  first  count,  and 
states  that  the  defendant,  by  its  proper  oflBcers,  rep- 
resented to  the  plaintiff  that  it  was  the  owner  of  the 
land,  and  had  a  good  and  perfect  title  thereto;  that  it 
had  inured  to  the  defendant  under  the  act  of  congress 
of  September,  1850,  known  as  the  "Swamp-Land 
Grant"  and  the  acts  of  the  general  assembly  of  this 
state  which  related  thereto,  although  the  land  had  not 
been  certified  to  the  defendant;  that  there  had  not 
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been  any  adjudication  of  its  title;  and  that  the  plain- 
tiff was  induced  by  the  representations  so  made  to  pur- 
chase the  land.  The  count  further  states  that  there 
had  been  an  adjudication  of  the  title  of  the  defendant 
by  a  proper  tribunal  in  an  action  to  which  the  defend- 
ant was  a  party;  that  the  land  was  adjudged  to  be  not 
the  property  of  the  defendant,  but  of  the  Dubuque  & 
Pacific  RaUroad  Company,  and  from  that  adjudication 
no  appeal  was  taken;  that  these  facts  were  not  made 
or  kept  of  record  by  the  defendant,  and  were  concealed 
from  the  plaintiff;  that  the  title  thus  conveyed  has 
wholly  failed,  and  the  grantee  of  the  railroad  com- 
pany has  asserted  his  title,  and  taken  possession  of  the 
land,  and  that  by  reason  of  the  facts  stated  the  plain- 
tiff has  been  damaged  in  the  sum  of  three  hundred  and 
sixty  dollars.  Judgment  on  but  one  of  the  two  counts 
for  the  sum  last  stated  is  demanded.  The  grounds  of 
the  demurrer  are  that  the  deed  to  the  plaintiff  was  a 
mere  quitclaim  deed;  that  the  defendant  is  not  respon- 
sible for  false  and  fraudulent  representations  of  its  oflB- 
cers;  and  that  no  oflBcers  of  the  defendant  had  any 
power  or  authority  to  warrant  the  title  to  real  estate, 
or  to  make  representations  in  regard  to  its  title. 

L  The  ruling  on  the  demurrer  was  made  on  the 
last  day  of  the  September  term,  1894,  of  the  district 
court,  and  the  plaintiff  did  not  elect  to  stand  on  his 

petition  until  the  first  day  of  the  next  Novem- 
1  ber  term,  when  judgment  was  rendered.    It  is 

said  that  the  plaintiff  should  have  elected  to 
stand  upon  his  petition  at  the  term  at  which  the  rul- 
ing on  the  demurrer  was  made,  injorder  to  have  the 
exception  taken  to  the  ruling  heard.  An  exception  to 
the  ruling  was  taken  when  it  was  made,  and  there  was 
no  abuse  of  the  discretion  of  the  court  in  permitting 
the  plaintiff  to  have  until  the  next  term  of  court  in 
which  to  elect  whether  to  plead  further  or  not.  The 
ruling  was  made  just  before  the  adjournment  of  court 
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for  the  term,  and  it  does  not  appear  that  any  demand 
for  an  election  at  that  time  was  made. 

II.  The  deed  to  plaintiff  recites  that  the  oflBcers 
named  in  it,  for  a  consideration  stated,  for  and  in 
behalf  of  the  defendant  "do  hereby  grant,  bargain, 

and  sell  and  quitclaim"  to  the  plaintiff  the 
2         land   in  question.    The  deed  did  not   contain 

any  covenants  nor  warranty  of  title  fxiheref  ore 
there  was  no  liability  on  the  deed  for  defects  or  failure 
of  title.  Allen  v.  Pegram,  16  Iowa,  172;  Funk  v.  Cress- 
well,  5  Iowa,  84;  Rawle,  Gov.,  section  270,  note.  The 
first  count  of  the  petition  is  based  upon  the  deed,  but 
does  not  show  any  breach  of  contract,  nor  fraud  in 
making  the  sale.  So  far  as  it  shows  the  facts,  the 
plaintiff  may  have  known  the  nature  and  extent  of  the 
title  claimed  by  the  defendant,  and  relied  upon  his 
own  knowledge  in  buying  it.  The  count  does  not  state 
a  cause  of  action,  and  the  demurrer  thereto  was  prop- 
erly sustained. 

III.  The  second  count  of  the  petition  does  not 
show  clearly  that  the  plaintiff  was  ignorant  of  facts 
with  respect  to  the  title  claimed  by  the  defendant, 
nor  that  he  relied  upon  the  representations  made  to 
induce  him  to  purchase  the  land;  but  no  question  of 
his  knowledge  or  good  faith  in  making  the  purchase 
is  presented  by  the  demurrer,  hence  will  not  be 
treated  by  us  as  material.  We  shall  assume  that  he 
did  not  know  that  the  defendant  was  not  the  owner 
of  the  land,  and  that  he  relied  upon  the  representa- 
tions made  in  purchasing  it. 

It  has  been  said  that  counties  "are  involuntary 
political  or  civil  divisions  of  the  state";  that,  "consid- 
ered with  respect  to  their  powers,  duties  and  liabili- 
ties, they  stand  low  down  in  the  scale  or  grade  of 
8  corporate  existences,"  and  that  incorporated 
cities  and  towns  are  held  to  a  much  more 
extended  liability.  Soper  v.  Henry  County,  26  Iowa,  267. 
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Nevertheless  counties  have  certain  powers  given  them 
by  statute,  and  act  through  agents  whose  duties  are 
derived  from,  and  to  a  great  extent  are  prescribed  by, 
the  law.  As  a  general  rule,  when  such  agents  act  within 
the  scope  of  their  authority,  the  county  represented  is 
bound  by  their  acts;  and  in  some  cases  a  county  may 
be  liable  for  the  negligence  of  its  agents  or  for  their 
failure  to  act.  By  an  act  of  congress,  approved  Sep- 
tember 28, 1850,  entitled  "An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the  swamp 
lands  within  their  limits,"  this  state  became  entitled 
to  all  the  swamp  lands  within  its  limits,  which  were 
unsold  at  the  time  of  the  passage  of  the  act.  By  sub- 
sequent acts  of  the  general  assembly  of  this  state  the 
right  to  the  swamp  lands  thus  obtained,  was  trans- 
ferred to  the  respective  counties  in  which  the  land 
was  situated,  and  each  board  of  supervisors  in  the 
state,  at  the  date  of  the  conveyance  in  question,  was 
authorized  to  sell  and  convey  the  swamp  land  within 
its  county,  under  certain  restrictions  which  need  not 
be  specified.  It  was  the  duty  of  the  board  of  super- 
visors of  the  defendant  to  know,  so  far  as  the  fact 
could  be  ascertained  with  reasonable  diligence,  what 
land  belonged  to  the  county,  and  also  to  know  the 
result  of  litigation  to  which  the  county  was  a  party. 
Therefore,  if  the  board  offered  to  sell  the  land  to  the 
plaintiff,  and  represented  that  the  defendant  owned  it, 
the  board  was  acting  within  the  apparent  scope  of  its 
powers;  and  in  making  the  representations  of  owner- 
ship, and  in  concealing  the  fact  that  the  county 
had  been  adjudged  not  to  own  the  land,  a 
fraud  was  perpetrated  upon  the  plaintiff,  which 
deprived  him  of  the  money  he  paid,  and  the 
defendant  received,  and  still  retains,  the  beneficial 
results  of  the  fraud.  The  plaintiff  does  not  appear  to 
have  been  at  fault  in  relying  upon  the  statements 
made  by  its  officers,  and  the  defendant  should  not  be 
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permitted  to  defeat  a  recovery  for  the  money  it  has 
received  wrongfully,  on  the  ground  that  its  oflScers 
exceeded  their  powers  in  making  false  representations. 
If  the  acts  of  its  officers  were  unauthorized,  and  the 
plaintiff  was  blameless,  in  order  to  relieve  itself  of 
further  liability  it  should  have  tendered  the  plaintiff 
the  money  it  had  received.  See  Turner  v.  CruzeUy  70 
Iowa,  202  (30  N.  W.  Rep.  483).  It  is  said  that  the 
records  showed  whether  or  not  the  defendant  owned 
the  land,  and  that  the  fact  that  the  plaintiff  accepted 
a  quitclaim  deed  shows  that  he  did  not  rely  upon  the 
representations  made  to  him  by  oflBcers  of  the  defend- 
ant. .  But  we  do  not  think  that  is  a  fair  inference  from 
the  allegations  of  the  second  count,  which  the  demur- 
rer admits  to  be  true.  They  show  that  the  plaintiff, 
was  induced  by  the  representations  made  by  the  oflB- 
cers to  make  the  purchase,  and  that  the  facts  in  regard 
to  adjudication  of  title  had  not  been  made  of  record 
by  the  defendant.  It  is  true  that  the  adjudication 
should  have  appeared  of  record  somewhere,  but 
whether  in  a  state  or  federal  court  is  not  shown;  and, 
although  the  land  had  not  been  certified  as  swamp, 
it  does  not  appear  that  its  character  had  been 
determined  excepting  by  the  adjudication  referred 
to,  and  which  was  concealed  from  the  plaintiff. 
If  it  be  conceded  that  a  search  of  the  records  would 
have  shown  that  the  defendant  did  not  own  the  land, 
it  would  not  follow,  under  the  facts  shown  by  the 
second  count,  that  the  defendant  would  not  be  liable 
for  the  representations  of  its  oflBcers.  A  further 
answer  to  the  claim  that  the  plaintiff  should  have 
searched  the  records,  and  that  he  did  not  rely  upon 
the  representations  made  to  him,  is  that  it  was  not  in 
any  manner  presented  by  the  demurrer.  We  have 
treated  the  case  as  though  the  defendant  was  repre- 
sented in  the  transaction  in  question  by  its  board 
of  supervisors   only.    The   petition   states  that  the 
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defendant  made  a  part  of  the  representations  "by  its 
proper  ofBcers,"  without  otherwise  designating  them, 
and  the  fair  interpretation  of  the  language  used  in 
connection  with  the  statutes  which  apply  to  the  sale  of 
swamp  land  is  that  it  referred  to  the  board  of  super- 
visors, but,  if  anything  was  said  or  done  to  effect  the 
sale  by  any  duly  authorized  person,  his  representa- 
tions and  acts  would  be  within  the  rule  we  have 
stated.  It  follows  from  what  we  have  said  that  the 
demurrer,  so  far  as  it  was  directed  to  the  second  count 
of  the  petition,  should  have  been  overruled.  The 
judgment  of  the  district  court  is  therefore  ee versed. 


G.  S.  Church,  Appellant,  v.  J.  F.  Laoy  &  Company, 

et,  al. 


Defiinlt:    vacation:    Original  notice.    Where  the  notice  stated  that 

1  a  petition  would  be  filed  on  or  before  December  1  (which  was 
Sunday),  and  that  the  term  would  begin  on  December  9,  and 
the  petition  was  filed  Noyember  29,  more  than  ten  clear  days 
before  the  term,  the  court  had  jurisdiction  to  render  a  default 
judgment,  although  December  1  was  not  ten  clear  days  before 
the  beginning  of  the  term.  jjjj^ 

REMrrriTUB.    The  inclusion  in  a  judgment  by  default,  for  failure  of 

2  the  defendant  to  appear  at  the  return  term  of  the  original  notice, 
of  a  claim  not  included  in  such  notice,  is  not  such  an  irregularity 
as  justifies  the  setting  aside  of  the  judgment,  after  the  plaintiff 
has  filed  a  remittitur  for  the  amount  of  such  claim. 

Negligence  of  attorney.  Code,  section  2837,  subdivision  3  and 
8  section  3154,  subdivisions  3,  7,— granting  relief  from  default 
judgments  in  case  of  accident,  surprise,  unavoidable  casualty,  or 
misfortune,  does  not  cover  a  case  where  the  attorney  to  whom 
defendant  submitted  his  case,  being  about  to  remove  to  another 
city,  told  defendant  he  would  inform  his  partner  of  his  wishes, 
and  leave  the  matter  with  him,  but  neglected  to  do  so  through 
forgetfulness. 
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Appeal  from  Kossuth  District  Court. — Hon.  Geoegb  H. 
Caee,  Judge. 

Monday,  May  17, 1897. 

This  proceeding  is  upon  the  petition  of  G.  S. 
Church  to  set  aside  a  judgment  rendered  on  default 
against  him  in  favor  of  these  defendants  at  the  pre- 
ceding term  of  court,  for  reasons  stated,  and  that  he 
be  allowed  to  defend  against  said  action.  These 
defendants  answered,  and  the  issues  were  tried  to  the 
<50urt,  and  judgment  rendered  dismissing  plaintiff's 
petition,  from  which  he  appeals. — Affirmed. 

Geo.  E.  Clarke  for  appellant. 
J.  C.  Cook  for  appellees. 

Given,  J. — I.  On  October  11,  1889,  appellees 
caused  an  original  notice  to  be  duly  served  on  the 
appellant  in  Kossuth  county,  Iowa,  notifying  him  that 
on  or  about  the  first  day  of  December,  1889,  a  petition 
of  these  appellees  would  be  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Kossuth  county,  Iowa, 
claiming  of  appellant  one  hundred  and  fifty  dollars  as 

damages  "for  over-driving  a  certain  bay  mare, 
1  from  which  said  mare  died;"  and  that  unless  he 

should  appear  and  defend  on  or  before  noon  of 
the  first  day  of  the  next  term  to  be  begun  on  the  ninth 
day  of  December,  1889,  default  and  judgment  would 
be  entered  against  him.  A  petition  was  filed  Novem- 
ber 29,  1889,  and,  appellant  failing  to  appear  or  defend, 
default  and  judgment  were  entered  against  him  on 
the  third  day  of  the  term,  namely,  December  11,  1889. 
After  the  term,  to-wit,  December  21,  1889,  appellant 
filed  this  petition,  asking  that  said  judgment  be  set 
aside,  and  that  he  be  allowed  to  defend  against  said 
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action,  alleging  as  grounds  therefor  that  said  judg- 
ment was  irregularly  obtained.  The  original  notice 
was  that  a  petition  would  be  on  file  "on  or  before  the 
first  day  of  December,  1889,"  and  that  the  term  would 
be  begun  "on  the  ninth  day  of  December,  1889."  It  is 
contended  that,  as  December  1,  1889,  was  Sunday,  and 
as  there  were  not  ten  clear  days  between  that  day  and 
the  commencement  of  the  term,  the  court  had  no 
jurisdiction  to  render  said  judgment.  The  notice,  it 
will  be  observed,  was  that  a  petition  would  be  filed 
"on  or  before  December  1, 1889,"  and  it  was  filed  on 
November  29,  1889,  more  than  ten  clear  days  before 
the  first  day  of  the  term.  There  was  no  irregularity 
in  rendering  the  judgment,  so  far  as  this  contention 
is  concerned. 

II.  Appellees'  action  was  to  recover  one  hundred 
and  fifty  dollars  damages  for  "over-driving  a  certain 
bay  mare,  from  which  said  mare  died."  On  proving 
up  their  damages,  appellees  showed  that  at  the  same 
time  appellant  had  over-driven  a  certain  other  mare, 
to  the  damage  of  appellees  in  the  suni  of  thirty  dol- 
lars. Leave  was  given  to  appellees  to  amend,  so 
as  to  include  this  claim,  and  judgment  was  rendered 
accordingly,  though  the  amendment  was  not  filed 
until  five  days  thereafter.  Appellant  contends,  that 
the  court  had  no  jurisdiction  to  allow  this  amend- 
ment, and  to  render  judgment  thereon  by  default,  nor 
to  render  judgment  thereon  until  the  same  was 
2  on  file.  It  appears,  that  after  the  commence- 
ment of  this  proceeding,  to- wit,  May  17,  1890, 
appellees  filed  a  remittitur  as  to  said  thirty  dollars, 
leaving  the  judgment  to  stand  for  one  hundred  and 
fifty  dollars,  with  interest,  and  for  costs.  Let  it  be 
conceded  that  the  court  had  no  jurisdiction  to  allow 
said  amendment,  and  to  render  judgment  thereon; 
yet,  as  by  the  remittitur  appellant  stands  unprejudiced 
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by  that  action,  it  is  not  such  an  irregularity  as  would 
justify  the  setting  aside  of  the  judgment. 

III.  As  a  further  ground  for  the  relief  asked, 
appellant  alleges  that  about  the  eleventh  day  of  Octo- 
ber, 1889,  understanding  that  appellees  were  threaten- 
ing to  bring  said  suit  against  him,  he  went  to  A.  F. 
Call,  Esq.,  a  practicing  attorney  in  Algona,  and  sub- 
mitted a  statement  of  the  case  to  him,  and  was  advised 
that  he  was  not  liable  on  the  claims;  that  he  then  and 
there  employed  said  Call  to  defend  any  suit  that 
might  be  brought  by  appellees;  that  said  Call  agreed 
that  he  would  attend  thereto,  and  notify  the  plaintiff 
of  any  suit  that  might  be  brought,  and  of  the  time 
when  the  court  would  sit;  that,  relying  upon  said 
Call,  appellant  went  away;  that  about  December  17, 
1889,  he  learned  for  the  first  time  that  suit  had  been 
brought,  and  default  and  judgment  entered  against 
him,  and  that  said  Call  had  removed  from  Algona,  and 
was  not  regularly  practicing  in  the  courts  of  Kossuth 

county.  The  evidence  shows  that,  upon  being 
3         served  with  the  notice,  appellant  went  to  the 

oflBce  of  Clarke  &  Call,  a  firm  of  attorneys 
engaged  in  the  practice  in  Algona,  for  the  purpose  of 
employing  them  to  defend  the  case.  He  met  Mr.  Call, 
to  whom  he  made  his  desire  known,  gave  to  him  the 
copy  of  the  notice,  the  names  of  witnesses,  and  offered 
to  pay  the  retainer  fee.  Mr.  Call  informed  appellant 
that  he  was  soon  to  remove  to  Sioux  City;  that  the 
firm  would  be  dissolved;  but  that  he  would  inform 
Mr.  Clarke  of  appellant's  wishes,  and  leave  the 
matter  in  his  hands  to  be  attended  to.  Relying 
upon  this,  appellant  gave  no  further  attention  to  the 
case,  expecting  to  be  informed  by  his  attorney  when 
his  attention  or  presence  was  desired,  and  he  did  not 
hear  anything  concerning  the  case  until  after  the 
December  term.  Mr.  Call  failed  to  inform  Mr.  Clarke 
as  to  appellant's  desire,  and,  having  removed,  was  not 
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in  attendance  at  the  December  term.  On  the  day  the 
docket  was  called  for  entering  defaults,  Mr.  Clarke 
having  understood  from  some  source  that  appellant 
intended  to  defend,  asked  counsel  for  appellees  to 
withhold  taking  default  until  he  could  examine  his 
books,  and  see  whether  he  might  not  have  been 
retained  through  Mr.  Call  to  defend.  Mr.  Clarke,  hav- 
ing no  information  from  Mr.  Call,  and  finding  no  evi- 
dence of  a  retainer  on  his  books,  so  informed  appellees' 
counsel,whereupon,  default  and  j  udgment  were  entered. 
It  cannot  be  doubted,  under  the  evidence,  that  the  real 
and  only  reason  why  an  appearance  and  defense  were 
not  made  to  appellees'  action  was  that  Mr.  Call 
neglected  to  inform  Mr.  Clarke  of  appellant's  desire 
that  he  should  appear  as  his  attorney,  and  defend  the 
case.  It  seems  that,  in  the  pressure  of  business  inci- 
dent to  his  removal,  Mr.  Call  entirely  overlooked  this 
matter,  and  neglected  to  inform  Mr.  Clarke,  as  he  had 
agreed  to  do.  Among  the  causes  provided  for  grant- 
ing relief  such  as  that  asked  is  "accident  or  surprise, 
which  ordinary  prudence  could  not  have  guarded 
against."  Code,  section  2837,  subd.  3.  Also, 
'Irregularity  in  obtaining  a  judgment  or  order,"  and 
"for  unavoidable  casualty  or  misfortune,  preventing 
the  party  from  prosecuting  or  defending."  Code, 
section  3154,  subds.  3,  7.  Mr.  Call's  failure  to 
inform  Mr.  Clarke,  as  he  had  promised  to  do,  wss 
not  caused  by  accident,  surprise,  unavoidable  casualty 
or  misfortune,  but  was  clearly  the  result  of  his  own 
neglect.  Mr.  Call  says:  "My  partner,  George  E. 
Clarke,  was  away  at  the  time,  and  when  he  returned 
I  neglected  to  inform  him  of  the  engagement  in  the 
case,  and  when  Tleft  Algona  to  remove  to  Sioux  City, 
a  short  time  afterwards, — about  the  twentieth  of 
October,  1889, — ^the  matter  wholly  escaped  my  atten- 
tion." Appellant  cites  several  cases,  an  examination 
of  which  will  show  that  they  do  not  support  his 
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contention  that  the  neglect  of  Mr.  Call  is  a  sufficient 
ground  for  granting  the  relief  asked.  In  Bt^na  Vista 
County  V.  Iowa  Falls  &  8.  C.  B.  Co.,  49  Iowa,  657,  the 
failure  to  make  defense  was  "through  the  mistake  of 
the  attorney  respecting  the  time  of  the  term  at 
which  the  judgment  was  rendered,  when  the  mistake 
arose  not  from  neglect,  but  misinformation."  In 
Ordway  v.  Suchard,  31  Iowa,  481,  the  rule  is  recognized 
that  defaults  should  not  be  set  aside  in  consequence 
of  the  party's  neglect  or  that  of  his  attorneys,  but  it 
was  held  that,  where  the  party  was  prevented  from 
defending  "on  account  of  an  accidental  misplace- 
ment of  the  petition  and  notice"  by  his  attorneys, 
judgment  should  be  set  aside,  the  other  requirements 
of  the  statute  having  been  complied  with.  The  court 
says  that  it  was  the  intention  of  the  party  and  attorneys 
to  make  a  defense;  "that  there  was  no  negligence  of 
either  party  or  attorneys;  that  their  failure  to  put  in 
an  answer  within  the  proper  time  was  purely  acci- 
dental." In  Jean  v.  Hennessy,  74  Iowa,  349  (37  N.  W. 
Rep.  771),  the  attorney  had  been  assured  by  the  judge 
at  the  former  term,  that  nothing  further  would  be 
done  in  the  case  without  notice  to  him;  that  the 
attorney  overlooked  the  fact  that  the  term  of  the  dis- 
trict court  would  commence  in  January,  and,  relying 
on  the  assurance  of  the  judge,  did  not  attend  the  term 
until  informed  that  a  default  had  been  taken.  The 
court  says:  "It  is  not  necessarily  an  act  of  negli- 
gence to  rely  on  such  assurances."  The  reason  for 
granting  the  new  trial  was  evidently  on  the  ground  of 
accident  or  surprise.  In  Ellis  v.  Butler^  78  Iowa,  633 
(43  N.  W.  Rep.  459),  default  was  set  aside,  and  the 
party  permitted  to  defend,  upon  a  showing  of 
unavoidable  casualty  preventing  him  from  defending. 
In  Trust  Co.  v.  Jennings,  81  Iowa,  471  (46  N.  W.  Rep. 
1006),  a  new  trial  was  granted  because  the  default  had 
been  entered  contrary    to   an   agreement    between 
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counsel.  In  neither  of  these  cases  was  the  default  set 
aside  merely  because  of  the  neglect  of  counsel;  and  in 
one,  as  we  have  seen,  such  neglect  is  held  not  to  be 
suflBcient  ground  for  setting  aside  a  default.  This 
neglect  of  Mr.  Call  is  not,  under  our  statute,  ground 
for  granting  the  relief  asked.  The  judgment  of  the 
district  court  is  affirmed. 


Luke  LoaAN,Guardian,Appellant,  v.  Henry  MoCahan, 

Clerk. 

Money  Dae  Estate:  paybibnt  by  clerk  to  attorket  for  executor. 

1  A  final  report  of  co-executors,  L  aad  M.  was  approved  on  ''con- 
dition that  said  M  pay  over  to  the  clerk  of  the  district  court"  the 
sum  in  his  hands  as  shown  by  the  report.  It  was  further  ordered 
that  L,  ''as  executor  of  said  estate,  is  hereby  directed  and  empow- 
ered to  proceed  against  the  said  M  for  the  collection  of  said 
amount."  L  began  attachment  against  M  the  next  day,  and  the 
following  day  M  paid  said  sum  and  the  costs  to  the  clerk,  who 
entered  on  the  court's  order  for  payment,  that  he  had  received 
from  M  'the  amount  in  his  hands  as  show  a  by  his  report  as  exe- 
cutor, *  *  *  pursuant  to  the  foregoing  order."  On  demand 
of  L's  attorney  in  the  attachment  suit,  the  clerk  paid  the  three 
hundred  and  sixty-four  dollars  to  the  attorney,  who  failed  to 
account  for  it.  Held,  that  such  payment  was  not  justified,  and  the 
clerk  was  liable  to  the  owner  of  the  fund. 

Objections  Below.    An  objection  to  the  method  of  adjudication  can- 

2  not  be  first  raised  on  appeal. 

Appeal  from  Monroe  District  Court. — Hon.  T.  M.  Feb, 

Judge. 

Monday,  May  17, 1897. 

Luke  Logan  and  John  Morrison  were  co-execu- 
tors of  the  estate  of  John  Logan,  deceased,  who  left 
surviving  certain  minor  heirs.    In  December, 
1  1891,  the  executors  filed  their  joint  final  report, 

which  showed  the  separate  accountings  of  the 
executors.    Such  proceedings  were  had  thereon  that 
Vol.  102  Ia^l6 
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December  8,  18W,  the  court  found  that  there  were 
in  the  hands  of  John  Morrison  the  sum  of  three 
hundred  and  sixty-four  dollars,  belonging  to  the 
estate,  and  the  sum  of  three  dollars  and  forty-five 
cents  due  Luke  Logan  from  the  estate,  and  on  that 
day  the  court  entered  the  following  order:  "It  is 
further  ordered  and  adjudged  that  the  final  report  of 
the  said  executors  be  approved  upon  payment  of  $3.45 
to  Luke  Logan,  and  upon  the  condition  that  the  said 
John  Morrison  pay  over  to  the  clerk  of  the  district 
court  the  sum  of  $364,  the  amount  of  the  sum  in  his 
hands  as  shown  by  said  report.  It  is  further  ordered 
and  adjudged  by  the  court  that  Luke  Logan,  as  execu- 
tor of  said  estate,  is  hereby  directed  and  empowered 
to  proceed  against  the  said  John  Morrison  for  the 
collection  of  said  amount.  Signed  in  open  court 
this  third  day  of  December,  1894.  W.  D.  Tisdale, 
Judge  Second  Judicial  District."  In  pursuance  of 
the  order,  Luke  Logan,  on  December  4,  1894,  com- 
menced a  suit  in  attachment  against  John  Morrison 
in  the  district  court,  praying  judgment  for  the 
amount.  On  the  fifth  day  of  December,  1894,  John 
Morrison  paid  the  three  hundred  and  sixty-four  dol- 
lars, with  the  costs  of  the  suit,  to  the  clerk  of  the 
court,  and  the  clerk  gave  to  Morrison  the  following 
receipt:  "Received,  December  5, 1894,  of  John  Morri- 
son, defendant,  the  sum  of  three  hundred  and 
aixty-four  dollars  as  principal,  and  the  further 
sum  of  nine  and  ninety  hundredths  dol- 
lars costs.  See  opposite  fee  bill.  Henry  McCa- 
han.  Clerk."  Morrison  &  McGrath  were  attorneys 
for  Luke  Logan  in  the  suit  commenced  against 
John  Morrison.  On  the  same  day,  Ed.  Morrison,  of 
the  firm  of  Morrison  &  McGrath,  demanded  the  money 
of  the  clerk,  who  paid  it  to  him,  taking  a  receipt 
therefor,  signed  by  Morrison  &  McGrath.  The  money 
was  never  paid  to  Logan.    Luke  Logan,  having  been 
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appointed  as  guardian  for  the  minor  heirs,  filei  his 
written  motion,  as  guardian,  reciting  the  fact  that  the 
money  had  been  paid  to  the  clerk  by  John  Morrison, 
as  ordered  by  the  district  court,  and  asked  the  court 
to  order  the  clerk  to  pay  over  the  three  hundred 
and  sixty-four  dollars  to  him  as  guardian.  The  clerk, 
as  defendant,  answered,  reciting  the  facts,  including 
the  proceedings  in  the  attachment  suit;  that  the  cause 
of  action  was  discharged  by  the  payment  of  said 
money,  and  the  receipt  for  the  money  was  entered  in 
the  appearance  docket.  At  the  time  the  money  was 
paid  in  by  John  Morrison,  the  clerk  wrote  on  the 
order,  made  by  the  court  for  the  payment  of  the 
money  by  Morrison,  a  receipt  as  follows:  "$364.00. 
Received  December  5,  1894,  of  John  Morrison,  three 
hundred  and  sixty-four  dollars,  the  amount  in  his 
hands  as  shown  by  his  report  as  executor  of  John 
Logan,  deceased,  pursuant  to  the  foregoing  order. 
Henry  McCahan,  Clerk."  Some  evidence  was  taken, 
but  there  is  nothing  to  change  the  legal  inference 
from  the  facts  stated.  The  district  court  denied  the 
order  for  the  payment  of  the  money,  and  the  plaintifE 
appealed. — Reversed. 

T.  B.  Perry  for  appellant. 

W.  A.  Nichol  for  appellee. 

Gbangbb,  J. — I.  It  should  be  stated  at  the  outset 
that  no  one  impugns  the  good  faith  of  the  clerk  in  pay- 
ing the  money  to  Ed.  Morrison.  In  fact,  good  faith  is 
conceded.  By  way  of  caution,  many  facts  have  been 
brought  into  the  record,  most  of  which  we  have 
omitted  from  our  statement,  that  are  unimportant  in 
the  consideration  of  the  case.  Much  importance  is 
attached  to  the  fact  of  the  attachment  suit,  and  that 
Morrison  &  McGrath  were  attorneys  therein  for  Luke 
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Logan.  It  is  the  claim  of  appellant  that  because  of 
the  order  of  the  court  that  the  money  should  be  paid 
to  the  clerk,  and  the  order  for  Luke  Logan  to  proceed 
to  collect  it,  neither  Logan  nor  his  attorneys  had  any 
right  to  receive  the  money  from  Morrison,  nor,  after  it 
was  paid  to  the  clerk,  to  take  it  from  him.  On  the 
other  hand,  appellee  contends  that  the  suit  was  one 
for  collection  of  the  money  by  Logan,  who  had  the 
right  to  receive  it,  and,  as  Morrison  &  McGrath  were 
his  attorneys,  they  had  the  same  right,  and  reliange  is 
placed  on  sub-division  3  of  section  213  of  the  Code. 
The  section  is  as  to  the  powers  of  attorneys,  and  jhe 
third  sub-division  is  as  follows:  "To  receive  money 
claimed  by  his  client  in  an  action  or  proceeding  dur- 
ing the  pendency  thereof,  or  afterwards,  unless  he  has 
been  previously  discharged  by  his  client,  and  upon 
payment  thereof,  and  not  otherwise,  to  discharge 
the  claim,  or  acknowledge  satisfaction  of  the 
judgment."  We  may  set  at  rest  some  of 
the  contentions  if  we  treat  the  case  as  if  Morrison  & 
McGrath  had  the  same  power  to  receive  the  money  as 
had  Logan  himself  from  Morrison;  and,  had  the  money 
been  paid  by  Morrison  to  Logan  on  the  day  it  was  paid 
to  the  clerk,  we  have  no  doubt  that  it  would  have  been 
such  a  payment  as  would  have  relieved  Morrison  from 
further  payment.  The  order  to  Logan  was  to  "pro- 
ceed against  the  said  Morrison  for  the  collection  of 
said  amount."  We  construe  that  to  authorize  Logan 
to  collect  the  money  and  pay  it  to  the  clerk.  We 
think  the  provision  of  the  statute,  as  to  the  power  of 
attorneys,  authorized  Logan's  attorneys  to  act  for  him 
in  so  doing,  and  with  like  effect.  There  is  no  room 
for  doubt  that,  in  any  event,  the  money  must  be  paid 
to  the  clerk,  u^ider  the  orders  of  the  court.  Nothing 
in  the  order  to  Logan  to  proceed  to  collect  the  money 
changed  the  effect  of  the  prior  order  as  to  where  the 
money  was  to  be  placed.     When  placed  there,  the 
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accounts  of  both  executors  were  closed,  and,  by  opera- 
tion of  law,  their  future  report  stood  approved.    There- 
after neither  had  authority  to  proceed  as  executor, 
except  by  order  of  the  court.    The  legal  inference  of 
a  final  settlement  is  a  cessation  of  authority  to  further 
act  in  the  way  of  administrative  duties.     Had  the 
money  been  paid  to  the  clerk  by  Morrison  upon  the 
order  of  the  court  being  made  therefor,  without  any 
order  to  Logan  to  collect  it,  we  think  no  one  would 
claim  that,  with  the  final  reports  of  the  executors 
thus  approved,  either  Logan  or  Morrison  would  have 
had  any  authority  to  withdraw  it,  nor  do  we  think 
that,  under  that  state  of  facts,  the  clerk  would  have 
permitted  it.    It  is,  then,  simply  a  question  of  how 
the  attachment  suit  affects  the  situation.    That  does 
not  seem    to  us    a  diflBcult    question.    The    object 
of  the  order  for  Logan  to  collect,  and  of  the  suit  in 
pursuance  of  it,  was  to  bring  the  money  to  the  clerk. 
When  the  money  was  in  the  hands  of  the  clerk, 
whether  placed  there  by  Morrison  or  by  Logan,  the 
order  of  the  court  was  satisfied.    The  taking  of  the 
money  from  the  clerk  was  in  violation,  rather  than 
in  pursuance,  of  the  orders  of  the  court.    As  soon  as 
the  money  was  paid,  the  authority  of  Logan  and  of 
his  attorneys  ceased.    The  taking  of  the  money  from 
the  clerk  was  taking  it  from  the  place  where  Logan 
and  his  attorneys  were  required  to  place  it,  if  they 
had  it.    The  power  given  to  attorneys  by  section  213 
of  the  Code  is  to  enable  them  to  take  and  place  money 
where  it  belongs,  and  not  to  remove  it  therefrom.  We 
attach  importance  to  the  fact  that  Morrison  himself 
paid  the  money  into   court,  taking  the  receipt  of 
the  clerk  therefor,  indorsed  on  the    order  of   the 
court  for  its  payment,  and  that  Morrison  intended 
the   money  to  be    applied   in    final   settlement  of 
the  estate;  and  the  clerk,  in  making   the  indorse- 
ment, must  have  known  the  purpose  of  the  payment 
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Much  importance  is  attached  to  the  fact  that 
Logan  was,  by  the  order  of  the  court  in  making  the 
collection,  an  executor.  It  is  true  he  was,  but  it  was 
as  to  money  for  which  he  was  not  liable.  His  accounts 
had  been  settled.  This  was  money  held  by  Morrison 
for  which  Logan,  as  executor,  was  not  liable.  Code, 
section  2478.  After  the  money  was  in  the  hands  of 
the  clerk,  Logan,  as  executor,  had  no  more  right  to 
remove  it  than  had  Morrison,  who  was  also  executor. 
The  case  in  this  respect  is  plain.  It  is  further  to  be 
said  that  if  this  money  was  delivered  because  Logan 
was  executor,  independent  of  his  duty  to  collect  it 
under  order  of  the  court,  then  Morrison  &  McGrath 
were  not  his  attorneys,  and  Logan  never  received  the 
money  from  them,  and  is  not  bound  by  their  acts. 

n.  The  point  is  made  that  the  court  had  no  juris- 
diction to  try  the  case  in  such  a  summary  manner. 
It  does  not  present  a  jurisdictional  question.  Con- 
ceding there  is  a  question  as  to  the  proper 
2  remedy,  the  defendant,  without  objection,  sub- 
mitted to  the  method  of  adjudication  adopted, 
and  the  question  of  the  regularity  of  the  procedure 
cannot  be  first  raised  in  this  court.  We  think  the 
motion  for  the  order  should  have  been  sustained. — 
Bbvbbsbd. 
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f5T-246J  Efidence:    oonolusions.    Evidence  by  a  witness  that  his  "contract 

m  4m|  5    ^as  made"  with  specified  persons,  is  inadmissible,  as  a  conclusion 

of  the  witness. 

Harmless  error.    Error  in  allowing  plaintiff  in  re-direct  ezamina- 

6    tion  to  state,  as  a  conclusion,  with  whom  the  contract  in  suit  was 

made,  is  harmless,  where  he  immediately  added  that  he  had  no 

contract  other  than  the  one  he  had  detailed  in  his  direct  and  cros9- 

examination. 
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J^iader  of  CanM  and  Parties:     insurancb  oommissiok.     General 

1  agents  for  an  insurance  company  and  a  local  agent  of  such  com- 
4    pany  who  retain  and  convert  to  their  own  use  all  the  commissions 

for  obtaining  an  application  for  life  insurance,  are  jointly  liable  to 
one  who  acted  with  the  local  agent  in  effecting  the  insurance 
under  an  agreement  by  the  local  agent  to  pay  kim  half  the  com- 
mission earned,  ratified  by  the  general  agents. 

An»eal:    obrtifioation  of  bvidbnoe:    Bill  of  exceptions,    A  bill  of 

2  exceptions  which  states  merely  that  plaintiff  "to  sustain  the  issues 
8   upon  his  part,  introduced  the  following"  evidence  (specifying  it), 

and  contains  similar  statements  in  regard  to  the  evidence  for 
defendants  and  in  rebuttal,  does  not  show  that  it  contains  all  the 
evidence. 

Bill  of  bxobftions:    Misconduct  of  counsel    Alleged  misconduct 

7    of  an  attorney  in  his  closing  argument,  set  out  only  in  affidavits, 

cannot  be  considered  on  appeal  where  the  bill  of  exceptions  does 

not  show  what  the  objectionable  statements  of  the  attorney  were. 

Appeal  from  Linn  District  Court. — Hon.  Qt.  W.  Bubn- 
HAM,  Judge. 

Monday,  Mat  17, 1897. 

AcmoN  at  law  to  recover  an  amount  alleged  to  be 
due  the  plaiatiff  for  services  rendered  in  obtaining  an 
application  for  life  insurance.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

G.  D.  Harrison  and  Jamison  &  Smyth  for  appel- 
lants. 

Henry  Rickel  and  M.  P.  Smith  &  Son  for  appellee. 

Robinson,  J. — In  the  years  1891  and  1892  the 
defendants  Fleming  Bros,  were  agents  for  the  Mutual 
Life  Insurance  Company  of  New  York.  Their  terri- 
tory included  Linn  county  and  fifteen  other  counties 
of  this  state.  The  defendant  H.  N.  Brokaw  was  a 
local  agent  of  the  company  at  Cedar  Rapids.  In  Sep- 
temb<3r,  1892,  an  application  for  a  policy  in  the  sum  of 
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fifty  thousand  dollars  was  obtained  of  Mrs.  Sinclair,  of 
Cedar  Rapids,  and  a  policy  for  that  amount  was  sub- 
sequently issued  to  her.  It  was  delivered  by  Fleming 
Bros.,  who  at  the  same  time  received  a  check  for  four 
thousand  three  hundred  and  sixty  dollars,  which  was 
the  first  payment  due  for  the  policy.  The  compensa- 
tion or  commission  which  was  to  be  paid  for  services 
rendered  in  obtaining  the  application  was  one  thou- 
sand four  hundred  and  thirty-eight  dollars  and  fifty 
cents.  Fleming  Bros,  had  no  right  to  that  commis- 
sion, but  all  of  it  belonged  to  the  local  soliciting  agent 

or  agents  who  obtained  the  application.  The 
1  plaintiff    claims  that  he  assisted  Brokaw  in 

obtaining  the  application,  under  an  agreement 
by  which  the  commission  which  should  be  earned  in 
securing  it  was  to  be  equally  divided  between  them. 
All  of  it  was  in  fact  applied  by  Fleming  Bros,  as  a 
credit  on  an  indebtedness  which  Brokaw  owed  to 
them.  The  petition  contains  two  counts.  The  first 
count  alleges  that  in  August,  1892,  the  plaintiff  was 
engaged  by  the  defendants  to  assist  them  in  soliciting 
life  insurance  in  the  company  named;  that,  acting  for 
the  defendants,  the  plaintiff  and  Brokaw  secured  the 
issuing  of  the  policy  to  Mrs.  Sinclair;  that  one-half  of 
the  commission  therefor  was  to  be  paid  to  the  plain- 
tiff, under  a  verbal  agreement  made  by  him  with  the 
defendants;  that  Brokaw,  having  received  the  com- 
mission with  the  consent  and  approval  of  Fleming 
Bros.,  has  ever  since  retained  it,  and  refused  to  pay  it 
or  any  part  of  it  to  the  plaintiff,  and  that  the  defend- 
ants have  taken  it  and  converted  it  to  their  own  use, 
and  refuse  to  pay  any  part  thereof  to  the  plaintiff; 
that  after  the  application  for  the  policy  was  secured, 
the  defendants  orally  ratified  the  contract  under  which 
the  plaintiff  was  entitled  to  one-half  the  agent's  com- 
mission, and  orally  agreed  to  pay  to  plaintiff  one-half 
of  such  commission.    The  second  count  sets  out  at 
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considerable  length  the  alleged  agreement  with  the 
plaintiff,  and  the  transaction  which  ended  in  the 
delivery  of  the  policy  to  Mrs.  Sinclair  and  the  giving 
of  the  check  to  Fleming  Bros.,  and  alleges  further 
that  the  check  included  the  commission  due  the  plain- 
tiff and  Brokaw;  that,  when  it  was  given,  the  plaintiff 
called  upon  Fleming  Bros,  for  the  purpose  of  procur- 
ing his  share  of  the  commission;  that  Fleming  Bros, 
admitted  the  receipt  of  the  premium,  including  com- 
mission, but  a,sked  the  privilege  of  using  the  check  to 
have  it  photographed  to  promote  their  own  business 
and  that  of  the  company,  and  told  the  plaintiff  that 
they  understood  he  was  to  have  one-half  of  the  com- 
mission, and  that  they  would  see  that  he  received  it; 
that  at  the  time  the  plaintiff,  being  aware  that 
Brokaw  was  betting  upon  the  results  of  the  election, 
was  desirous  of  taking  steps  to  secure  his  share  of  the 
commission,  but,  owing  to  the  promises  and  assur- 
ances of  Fleming  Bros.,  took  no  steps  to  procure  the 
same,  but  relied  upon  their  promise  that  they  would 
pay  him  as  soon  as  they  had  photographed  the  check; 
that,  notwithstanding  their  promise,  Fleming  Bros., 
with  intent  to  defraud  the  plaintiff,  without  authority 
and  in  fraud  of  his  rights,  paid  the  money  to  Brokaw, 
who  has  since  retained  it;  that  Fleming  Bros,  and 
Brokaw,  acting  in  concert  with  intent  to  cheat  the 
plaintiff,  have  converted  the  money  to  their  own  use, 
and  refuse  to  account  for  it.  Brokaw  filed  an  answer 
in  which  he  denies  the  alleged  agreement  upon  which 
the  plaintiff  relies,  and  denies  all  liability  to  him 
Fleming  Bros,  filed  an  answer  which  contains  a  gen- 
eral denial  and  pleads  a  misjoinder  of  parties.  The 
verdict  and  judgment  were  for  one-half  of  the  com- 
mission due  on  account  of  the  Sinclair  policy. 

I.  The  appellee,  in  an  additional  abstract,  denies 
that  all  the  evidence  introduced  on  the  trial  was  made 
of  record,  and  now  claims  that  none  of  the  questions 
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presented  by  the  appellants  can  be  considered,  because 
it  is  not  shown  that  all  of  such  evidence  is  before  us. 

The  facts  upon  which  the  claim  thus  made  is 
2         based  appear  to  be  as  follows:    The  evidence 

was  preserved  only  by  the  shorthand  reporter's 
report  of  the  trial,  and  a  skeleton  bill  of  exceptions. 
It  is  not  shown  that  the  shorthand  reporter's  notes 
were  certified  by  the  reporter  nor  by  the  trial  judge, 
nor  is  the  transcript  of  the  notes  certified  by  theiudge. 
The  certificate  of  the  shorthand  reporter  attached  to 
the  translation  shows  that  it  is  a  complete  transcript 
of  the  notes  as  taken  by  him,  but  it  is  not  shown  that 
he  took  notes  of  all  the  evidence.  The  bill  of  excep- 
tions was  signed  by  the  judge.  That  recites  that  "the 
plaintiflf,  to  sustain  issues  upon  his  part,  introduced 
the  following  oral,  documentary,  record,  written  and 
printed  evidence,  to  which  objection  was  made  by  the 
defendant,  and  motions  made  to  strike  out,  all  as  set 
forth  and  contained  in,  or  identified  and  referred  to  in, 
the  oflBcial  shorthand  notes  of  the  oflBcial  shorthand 
reporter  filed  in  this  case."  Then  follows  a  direction 
in  words  as  follows:  "(Clerk  will  here  insert  the 
evidence  introduced  by  the  plaintiff,  oral,  documen- 
tary, record,  written  and  printed,  as  contained,  identi- 
fied, or  referred  to  in  the  oflBcial  shorthand  notes  of 
the  oflBcial  shorthand  reporter,  together  with  the 
objections  of  the  parties  thereto,  the  motion  to  strike 
out,  rulings  of  the  court  thereon,  and  exceptions 
of  the  parties  taken  thereto,  as  contained  in 
the  oflBcial  shorthand  notes  of  the  oflBcial  shorthand 
reporter)."  Similar  statements  in  regard  to  the  evi- 
dence introduced  by  the  defendants  and  by  the  plain- 
tiff in  rebuttal,  and  similar  directions  to  the  clerk 
following  such  statements,  were  set  out  in  the  bill  of 
exceptions,  and  the  shorthand  reporter's  notes  were 
identified  and  made  a  part  of  it.  That  does  not  state, 
in  direct  terms,  however,  that  it  includes  all  of  the 


May  1897]  Fabmbb  y.  Bbokaw.  261 

evidence  introduced  on  the  trial;  and,  nnless  we  may 
presume  that  it  does  from  the  statements  it  contains, 
we  cannot  determine  any  question  which  involves  the 
examination  of  all  of  the  evidence  upon  which  the  dis- 
trict court  and  jury  acted.    The  only  statements  of 

the  bill  of  exceptions  in  regard  to  the  evidence 
S         are  those  to  which  we  have  referred.    Is  the 

statement  that  "the  plaintiff,  to  sustain  the 
issues  upon  his  part,  introduced  the  following"  evi- 
dence (specifying  it),  equivalent  to  saying  that  he 
introduced  that  specified,  and  none  other?  And  will 
that  statement,  and  similar  ones,  in  regard  to  the  evi- 
dence for  the  defendants  and  the  evidence  in  rebuttal, 
be  equivalent  to  saying  that  the  evidence  thus  identi- 
fied was  all  which  was  introduced?  We  think  both  of 
these  questions  must  be  answered  in  the  negative. 
The  statements  made  may  have  been  true,  and  yet  the 
evidence  identified  may  have  been  but  a  small  part  of 
that  introduced.  We  conclude,  therefore,  that  it  is 
not  shown  that  all  the  evidence  introduced  on  the 
trial  is  before  us. 

II.  At  the  close  of  the  evidence  in  chief  for  the 
plaintiff,  Fleming  Bros,  asked  the  court  to  direct  a 
verdict  for  them,  or  to  dismiss  the  cause  as  to  them,  on 
the  alleged  grounds  that  there  was  a  misjoinder  of 
parties  defendant,  and  that  there  was  a  misjoinder  of 
causes  of  action  and  parties  defendant.    The  motion 

was  overruled,  and  of  that  ruling  the  appellants 
4         complain.    We  are  of  the  opinion  that  it  was 

correct.  As  we  have  seen,  the  first  count 
alleges  that  the  plaintiff  was  engaged  by  the  defend- 
ants, that  he  and  Brokaw  acted  for  the  defendants  in 
effecting  the  insurance,  that  the  defendants  agreed  to 
pay  him  one-half  of  the  commission  earned  in  the  matter, 
and  that  the  defendants  have  retained  the  commission 
and  converted  it  to  their  own  use.    The  second  count 
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alleges  that  the  plaintiflf  and  Brokaw  made  the  agree- 
ment under  which  the  policy  of  insurance  was  issued, 
and  were  to  share  equally  between  them  the  commis- 
sions earned,  that  the  commission  in  question  was 
earned  and  received  by  Fleming  Bros.,  and  that  they 
and  Brokaw,  acting  in  concert,  and  with  intent  to 
defraud  and  cheat  the  plaintiff,  have  converted  the 
commission  to  their  own  use.  The  count  also  contains 
other  averments,  but  those  set  out  are  sufficient,  if 
true,  to  show  a  joint  liability  of  the  defendants,  and 
there  is  no  misjoinder  of  causes  of  action.  In  reach- 
ing this  conclusion,  we  do  not  consider  the  evidence. 
III.  The  plaintiff  testified  at  considerable  length 
on  direct  and  cross-examination  in  regard  to  his 
alleged  contracts  with  the  defendants.  On  re-direct 
examination  he  was  asked,  "Well,  now,  state 

5  with    whom    your  contract    was  made,"  and 
answered,  "My  contract  was  made  with  the 

Fleming  Bros,  and  with  Mr.  Brokaw.*'  The  defend- 
ants had  objected  to  his  question,  and  they  moved 
to  strike  out  the  answer  as  not  stating  a  fact,  but  the 
conclusion  of  the  witness.  The  motion  was  overruled. 
It  should  have  been  sustained.  The  answer  was  in  the 
nature  of  a  conclusion  of  the  witness,  and  he  should 
have  been  confined  to  a  statement  of  the  facts 
involved  in  the  making  of  the  contract.  Whether  the 
contract  he  alleges  was  made  with  any  one,  and,  if 
made,  whether  Fleming  Bros,  were  parties  to  it, 
were  material  and  disputed  questions,  which  the  jury, 
under  the  instruction  of  the  court,  and  not  the  plain- 
tiff, were  required  to  decide.  The  question  and 
answer  were  not  of  a  preliminary  character,  but 
related  to  a  vital  issue  in  the  case,  and  that  is  clearly 
shown  by  the  evidence  we  have  before  us.    But 

6  we  think  the  answer  was  not  prejudicial,  for 
the  reason  that  on  re-cross-examination  the 

witness  almost  immediately  stated  that  he  had  no 
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other  contract  than  the  one  he  had  detailed  in  his 
direct  and  cross-examination. 

IV.  The  appellants  complain  of  certain  portions 
of  the  charge  given  to  the  jnry,  and  of  the  refusal  of 
the  court  to  give  certain  instructions  asked  by  them. 
But  the  questions  thus  presented,  so  far  depend  upon 
the  evidence  submitted  in  the  case,  that  we  are 
unable  to  say  that  the  charge  was  wrong,  or  that  any 
of  the  instructions  refused  should  have  been  given. 
Considered  as  mere  statements  of  law,  the  charge  is 
not  erroneous.  Portions  of  the  instructions  asked 
were  included  in  the  charge,  and  the  portions  omitted, 
so  far  as  correct,  may  not  have  been  applicable,  under 
all  the  evidence  received  in  the  case. 

V.  The  appellants  complain  of  alleged  miscon- 
duct of  an  attorney  for  the  plaintiff  in  making  the 

closing  argument  to  the  jury.  It  is  set  out  only 
7  in  aflSdavits,  which,  as  shown  by  numerous  decis- 
ions of  this  court,  are  not  competent  to  make 
such  matters  of  record.  The  bill  of  exceptions  recites 
that,  while  the  argument  objected  to  was  being  made, 
an  attorney  for  the  detendants  stated  to  the  court  that 
he  took  exceptions  to  a  certain  statement  made  in  the 
argument;  that  the  court  thereupon  paid  close  atten- 
tion to  the  statements  of  the  attorney  who  was  mak- 
ing the  argument,  but  did  not  interrupt  him,  for  the 
reason  that  it  thought  that  what  he  said  was  legiti- 
mate comment  upon  the  facts  in  the  case.  The  bill 
of  exceptions  does  not  show  what  the  statements  to 
-^vhich  objection  was  made  were.  If  the  defendants 
desired  this  court  to  review  the  ruling  of  the  district 
court  in  holding  that  the  statements  were  proper,  they 
should  have  been  incorporated  in  a  bill  of  exceptions 
signed  by  the  judge,  or,  if  he  refused  to  sign  it,  the 
signature  of  bystanders  should  have  been  obtained. 
Code,  section  2835. 
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VI.  What  we  have  said  disposes  of  all  the  ques- 
tions presented  in  argument  which  the  condition  of 
the  record  permits  us  to  determine.  Prejudicial  error 
in  the  proceedings  of  the  district  court  is  not  shown, 
and  its  judgment  is  affibmbd. 


GiLMORE  &  RuHL  V.  W.  CoHN,  Defendant,  D.  0.  John- 
son, Garnishee,  The  First  National  Bank 
OF  Omaha,  Intervener,  Appellants. 

Garnishment:  defective  notice:  Waiver.  A  garnishee  waives  the 
defect  in  a  notice  requiring  him  to  appear  on  a  specified  day 
before  the  first  day  of  the  next  term  of  court  instead  of  on  such 
first  day,  as  required  by  Code,  section  2979,  by  voluntarily  appear- 
ing and  answering,  although  on  the  condition  that  the  priority 
between  such  claim  and  others  subsequently  served  shall  be  set- 
tled at  a  future  time,  and  that  no  rights  or  claims  are  waived  by 
taking  the  answer. 

Appeal  from  Crawford  District  Court. — Hon.  G.  W. 
Paine,  Judge. 

Monday,  May  17,  1897. 

This  is  a  contest  between  certain  attaching  cred- 
itors over  their  respective  priorities  to  a  fund  now  in 
the  hands  of  the  clerk  of  the  Crawford  county  district 
court,  arising  from  the  sale  of  certain  goods  belonging 
to  their  joint  debtor,  Cohn,  one  of  the  defendants  in 
this  action.  Plaintiff's  attachment  was  first  in  point 
of  time,  but  the  intervener,  the  First  National  Bank, 
of  Omaha,  claims  that  it  is  entitled  to  priority,  for  the 
reason  that  plaintiff's  attachment,  which  was  served 
by  garnishing  one  D.  0.  Johnson,  a  mortgagee  in  pos- 
session, notified  him  to  appear  at  a  time  when  no 
court  was  in  session.  The  court  below  found  against 
the  intervener,  and  the  intervener  appeals. — Affirmed. 
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J.  P.  Connor  and  Byers  &  Locktoood  for  appellant. 
Shaw  &  Kuehnle  for  appellees. 

Deemeb,  J. — The  notice  of  garnishment  served  on 
Johnson,  nnder  plaintiff's  writ  of  attachment,  cited 
the  garnishee  to  appear  before  the  district  court  in 
and  for  Crawford  county,  commencing  on  the  fifteenth 
day  of  February,  1893.  The  notice  served  under  the 
writ  issued  in  the  intervener's  case,  cited  the  garnishee 
to  appear  at  the  said  court  on  the  first  day  thereof, 
which  commenced  on  the  twentieth  day  of  February, 
1893.  Appellant  contends  that,  as  the  notice  of  gar- 
nishment served  in  appellee's  case  notified  the  gar- 
nishee to  appear  at  a  time  when  no  court  was  in 
session,  no  jurisdiction  was  obtained  of  the  garnishee, 
and  that  its  attachment,  if  of  any  validity,  must  be 
postponed  to  that  of  appellant.  It  should  also  be 
stated  that  the  garnishee  appeared  on  the  first  day  of 
the  February,  1893,  term  of  said  court,  and  his  answers 
were  then  taken  by  agreement  of  the  parties,  upon 
this  condition:  "That  the  priority  of  the  several 
clgRms  should  be  settled  at  a  future  time,  and  that 
neither  party,  by  the  taking  of  the  answer  at  that 
time  and  place,  waived  any  rights  or  claims  they  had 
on  the  fund." 

The  question  for  our  determination  involves  a 
construction  of  the  statutes  with  reference  to  garnish- 
ment. The  material  sections  of  the  Code  relating  to 
this  subject  are  as  follows:  Section  2975:  "The 
attachment  by  garnishment  is  effected  by  informing 
the  ♦  ♦  ♦  person  holding  the  property  that  he  is 
attached  as  garnishee,  and  by  leaving  with  him  a  writ- 
ten notice  to  the  effect  ♦  ♦  ♦  that  he  must  retain 
possession  of  all  property  of  *  *  *  defendant  then 
and  thereafter  being  in  his  custody  in  order  that  the 
same  may  be  dealt  with  according  to  law.    *    ♦    *" 


GiLMORB  &  RuHL  V.  CoHisr.  [102  Iowa 

Section  2979:  "Unless  exempted  as  provided  in  the 
next  section  the  notice  must  also  require  the  garnishee 
to  appear  on  the  first  day  of  the  next  term  of  the  court 
wherein  the  main  cause  is  pending  *  ♦  *  and 
answersuch  interrogatories  as  may  be  then  propounded 
to  him,  or  that  he  will  be  liable  to  pay  the  entire  judg- 
ment which  the  plaintiff  eventually  obtains  against 
the  defendant."  The  next  section  provides  that  when 
the  plaintiflf,  in  writing,  directs  the  sheriff  to  take  the 
answers  of  the  garnishee,  the  sheriff  shall  put  to  him 
certain  questions  set  out  in  the  section;  and  the  fol- 
lowing section  provides,  in  substance,  that  if  the  gar- 
nishee refuses  to  answer  these  questions  fully  and 
unequivocally,  he  shall  be  notified  to  appear  and 
answer  on  the  first  day  of  the  next  term  of  court,  and 
that  he  may  be  so  required  in  any  event  if  the  plain- 
tiff so  notify  him.  Section  2984  provides  that  if,  when 
duly  summoned,  he  fails  to  appear  and  answer  the 
interrogatories  put  to  him,  without  suflBcient  excuse 
for  his  delinquency,  he  shall  be  presumed  to  be  indebted 
to  the  defendant  to  the  full  amount  of  plaintiff's 
demand,  and  shall  be  dealt  with  accordingly.  Following 
this  is  a  section  (2985)  which  says  that  for  mere  failure 
to  appear  he  is  not  liable  to  pay  the  amount  of  plain- 
tiff's judgment  until  he  has  had  an  opportunity  to  show 
cause  against  the  issuance  of  an  execution.  A  fur- 
ther provision  relating  to  the  whole  chapter  with  ref- 
erence to  attachment  and  garnishment  is  to  this 
effect:  That  the  chapter  shall  be  liberally  construed, 
and  that  no  attachment  shall  be  quashed,  dismissed, 
or  released,  if  the  defect  in  any  of  the  proceedings  has 
been  or  can  be  amended  so  as  to  show  that  a  legal  cause 
for  the  attachment  existed  at  the  time  it  v^as  issued. 
Now,  we  have  held  in  a  number  of  cases  that  a  pro- 
ceeding by  garnishment  is  in  the  nature  of  a  proceed- 
ing in  renij  and  that  for  certain  purposes,  at  least,  a 
lien  upon  the  res  is  created  by  the  service  of  notice  of 
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garnishment.  The  res  in  this  case  was  the  property 
in  the  hands  of  the  garnishee;  the  proceeds  of  which 
were  afterwards  turned  over  to  the  clerk,  and  now  con- 
stitute the  fund  in  controversy.  Gage  v.  Maschmeyer, 
72  Iowa,  696  (34  N.  W.  Rep.  482).  McDonald  v.  Moore, 
65  Iowa,  1 71  (21 N.  W.  Rep.  504) ;  Fanning  v.  Railroad  Co., 
87  Iowa,  379;  Rood,  Garnishment,  section  5, 193;  Shinn, 
Attachment  and  Garnishment,  section  467.  Garnish- 
ment is  also,  in  effect,  an  action  by  the  defendant, 
against  the  garnishee  in  the  name  of  and  for  the  benefit 
of  the  plaintiff,  and  the  garnishee  may  be  made  person- 
ally liable.  Citizens  State  Bank  v.  Council  Bluffs  Fuel 
Co.,  89  Iowa,  618  (67  N.  W.  Rep.  444);  Mooar  v.  Walker, 
46  Iowa,  164;  McConnell  v.  Denham,  72  Iowa,  494  (34 
N.  W.  Rep.  298);  Clark  v.  Raymond,  86  Iowa,  661 
(53  N.  W.  Rep.  354).  In  the  case  of  Padden  v.  Moore, 
58  Iowa,  703  (12  N.  W.  Rep.  724),  a  garnishee  was 
notified  to  appear  on  the  ninth  day  qf  the  October 
term  of  the  Winneshiek  county  district  court.  On 
.that  day  the  garnishee  went  to  the  county  seat, 
intending  to  make  answer.  Court  was  not  in  session, 
but  had  adjourned.  Being  advised  of  this  fact,  the 
garnishee  returned  to  his  home,  and  gave  the  matter 
no  further  attention.  Upon  re-cohvening,  the  court 
appointed  a  commissioner  to  take  the  answers  of  the 
garnishee,  and  a  day  was  appointed  for  him  to  answer. 
The  garnishee  did  not  appear,  and  the  commisioner  so 
reported.  At  the  following  March  term  the  court 
rendered  judgment  against  the  garnishee  on  his 
default.  Thereafter  a  notice  was  served  on  the  gar- 
nishee to  show  cause  why  execution  should  not  issue. 
(Jarnishee  made  a  showing,  but  for  some  reason  it  did 
not  reach  the  court.  Execution  having  been  issued 
and  levied  upon  certain  chattels  of  the  garnishee,  he 
brought  suit  to  enjoin  the  sale  on  the  ground  that  the 
judgment  against  him  was  without  jurisdiction,  and 
void.  A  decree  was  entered  dismissing  the  petition. 
Vol.  102  la— 17 
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The  garnishee  appealed  to  this  court,  and  the  decree 
was  reversed  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  person  of  the  garnishee.  The  case 
is  made  to  turn  expressly  upon  the  thought  that  the 
court  below  had  no  jurisdiction  of  the  person  of  the 
garnishee,  and  the  fact  that  the  garnishee  alleged  that 
he  was  in  no  manner  indebted  to  the  execution 
defendant  at  the  time  the  notice  of  garnishment 
was  served  upon  him  was  regarded  as  material.  Impor- 
tance was  also  given  to  the  fact  that  the  garnishee  did 
not  appear  in  response  to  the  notice.  We  held:  Firsts 
that  the  garnishee  was  not  obliged  to  respond  to  such  a 
notice,  for  the  reason  that  the  statute  requires  that  plain- 
tiff cite  the  garnishee  to  appear  at  the  first  day  of  the 
next  term  of  court;  second,  that  he  did  not  appear,  and 
that  the  court  had  no  jurisdiction  to  render  a  personal 
judgment;  and,  third,  that,  as  he  alleged  he  was  not 
indebted  to  the  execution  defendant,  the  burden  was 
upon  the  plaintiff  to  show  that  he  was.  The  tsse  dif- 
fers in  many  important  respects  from  the  case  at  bar. 
Here  the  garnishee  appeared,  and  submitted  himself 
to  the  jurisdiction  of  the  court,  and  he  also  admitted 
that  he  had  certain  property  in  his  hands  belonging 
to  the  attachment  defendant.  The  court  had  juris- 
diction of  his  person.  The  only  other  question  is,  did 
it  have  jurisdiction  of  the  r65.^  Turning  to  the  first 
section  of  the  Code  quoted  above,  it  will  be  seen  that 
the  appellee  did  everything  that  was  necessary  to 
effectuate  the  garnishment,  so  far  as  the  property  was 
concerned.  It  did  not,  it  is  true,  direct  the  sheriff,  in 
writing,  to  take  the  answers  of  the  garnishee,  nor  did 
he  in  fact  do  so.  It  did,  however,  notify  the  garnishee 
to  appear  on  February  15,  to  make  answer,  and 
further  cited  him  to  hold  all  property  of  the  attach- 
ment defendant  in  his  custody,  in  order  that  it  might 
be  dealt  with  as  provided  by  law.    We  have  held  that 
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notice  in  writing  is  not  essential  when  the  sheriff 
takes  the  answers  of  the  garnishee  under  section 
2980.  Stove  Co.  v.  Shedd,  82  Iowa,  540  (48  N.  W. 
Rep.  933).  And  we  have  also  said  that  delay  in  tak- 
ing the  garnishee's  answer  will  not  be  a  ground  for 
his  discharge.  Boyer  v.  Hawkins,  86  Iowa,  40  (52  N. 
W.  Rep.  659).  Yet  further,  in  the  case  of  Fanning  v. 
Railroad  Co.,  supra,  it  appeared  that  an  execution 
issued  from  the  circuit  court,  and  the  garnishee  was 
cited  to  appear  at  the  district  court.  He  had,  how- 
ever, made  answers  to  the  sheriff  under  Code,  section 
2980,  and  these  answers  were  filed  in  the  circuit  court, 
and  judgment  rendered  thereon.  Under  such  a  state 
of  facts  we  held  the  judgment  good.  It  seems  to  us, 
in  view  of  these  holdings,  that  the  notice  referred  to 
in  section  2979  is  not  essential  to  jurisdiction  of  the 
res,  but  is  a  prerequisite  to  a  valid  personal  judgment 
against  the  garnishee,  unless  he  voluntarily  waive  it 
by  appearing  in  court,  and  submitting  himself  to  its 
jurisdiction.  The  notice  referred  to  in  section  2975  is 
essential  to  jurisdiction  in  rem,  and  of  course  cannot 
be  waived.  Williams  v.  Williams,  61  Iowa,  615  (16  N. 
W.  Rep.  718);  Rock  v.  Singmaster,  62  Iowa,  511  (17  N. 
W.  Rep.  744);  Edler  v.  Hasche,  67  Wis.  653  (31  N.  W. 
Rep.  57);  Rood,  Garnish.,  section  271,  and  authorities 
cited.  ^The  lower  court  did  not  err  in  holding  that  it 
had  jurisdiction  of  the  res;  that  the  garnishee  waived 
the  defect  in  the  notice  given  him  by  voluntarily 
appearing  and  answering;  and  that  plaintiffs'  garnish- 
ment, being  first  in  point  of  time,  was  first  in  right. 
We  have  support  for  our  conclusions  in  the  following, 
among  other,  authorities:  Westphal  v.  Clark,  42  Iowa, 
371;  Stockberger  v.  Lindsey,  65  Iowa,  471  (21  N.  W. 
Rep.  782);  Houston  v.  Walcott,  1  Iowa,  86;  Hearn  v. 
Adamson,  64  Ga.  608;  Wellover  v.  Soule,  30  Mich.  481; 
Dittenhoefer  v.  Clothing  Co.  (Wash.)  30  Pac.  Rep.  660; 
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Ilotvland  v.  Jenel  (Minn.)  56  N.  W.  Rep.  581;  Wickam 
V.  Lumber  Go.  (Wis.)  61  N.  W.  Rep.  287.  The  judg- 
ment  of  the  district  court  is  affirmed. 


T.  F.  Greenlee  v.  The  Iowa  State  Insurance  Com- 
pany, Appellant. 

Insarance:  incumbranobs:  Construction  of  policy.  The  existence 
of  a  mechanic's  lien  on  the  "west  77  feet  of  the  east  90  feet"  of  a. 
specified  lot  does  not  show  the  breach  of  a  condition  against 
incumbrances  in  an  insurance  policy  upon  a  specified  building 
"situate  on"  such  lot. 

Appeal  from  Benton  District  Court. — Hon.  Qt.  W.  Burn- 
ham,  Judge. 

Monday,  May  17,  1897. 

Action  on  an  insurance  policy,  dated  February 
17,  1894,  covering  a  three-story  brick  building,  under 
which  there  was  a  total  loss,  July  28,  of  the  same 
year.  The  policy  requires  a  true  statement  of  all 
existing  incumbrances  to  be  made  in  the  application, 
and  provides  that  any  misrepresentation  or  conceal- 
ment therein  shall  render  the  policy  void.  The  appli- 
cation indicated  a  mortgage  of  ten  thousand  dollars, 
but  no  other  incumbrances.  The  defendant,  in  its 
answer,  alleges  that  certain  mechanic's  liens  had  been 
filed  against  the  property  insured,  which  were  after- 
wards foreclosed,  and  a  sale  had  thereunder,  and  that 
by  reason  thereof,  the  conditions  against  incum- 
brances were  violated,  and  the  policy  rendered  void. 
Trial  to  jury.  Judgment  on  verdict  directed  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

McVey  &  McVey  for  appellant. 

J.  J.  Mosnat  for  appellee. 
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Ladd,  J. — The  clause  in  the  insurance  policy 
describing  the  property  is  this :  "$2,500.00  on  his  three- 
story  brick  building,  occupied  by  tenants  for  store  and 
oflBce  purposes,  situate  on  lot  2,  block  3,  Hatton's  addi- 
tion to  Belle  Plaine,  Benton  county,  Iowa."  The 
defendant,  to  sustain  the  allegation  of  its  answer  alleg- 
ing the  existence  of  incumbrances  rendering  the  policy 
void,  offered  in  evidence  a  mechanic's  lien  claimed  by 
Robert  P.  Smith,  filed  September  2,  1893,  against  "the 
west  77  ft.  of  the  east  90  ft.  of  lot  2  in  block  3  of  Hut- 
ton's  addition  to  the  town  of  Belle  Plaine,  and  all  build- 
ings situated  thereon,"  and  a  decree  foreclosing  the 
same;  also,  a  mechanic's  lien  claimed  by  J.  F.  Atkin- 
son, filed  September  4,  1893,  against  "the  west  78  ft. 
of  the  east  98  ft.'*  of  the  same  lot,  with  buildings 
thereon,  the  decree  foreclosing  this  lien,  and  the  record 
of  sale  thereunder.  Objection  to  each  of  these  offers, 
on  the  ground  that  the  evidence  "did  not  show  or  tend 
to  show  any  violation  of  any  of  the  terms  or  condi- 
tions of  the  policy,"  was  sustained.  There  was  no 
evidence  that  the  building  on  the  land  described  in  the 
liens  and  decrees  was  the  same  as  that  covered  by  the 
policy  of  insurance,  and  no  offer  was  made  to  prove 
this.  Whether  it  was  the  same,  we  have  no  means  of 
ascertaining.  The  fact  that  only  a  part  of  the  lot  is 
described  in  the  liens  and  decrees  seems  to  indicate 
that  it  was  subdivided,  or  that  there  may  have  been 
more  than  one  building  on  the  same  lot.  That  several 
buildings  are  often  erected  on  a  single  lot  is  a  matter 
of  common  observation.  There  is  no  more  reason  for 
supposing  a  portion  of  the  lot  vacant,  and  only  one 
building  thereon,  located  on  the  part  described,  or  a 
single  building  covering  the  entire  lot,  than  that  sev- 
eral buildings  were  on  the  same  lot.  One  of  the 
objects  in  describing  the  building  was  for  the  purpose 
of  identification;  and,  had  that  insured  been  the  same 
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as  that  against  which  liens  were  filed,  such  fact  could 
have  been  readily  proven.  As  the  evidence  offered 
did  not  establish  any  breach  of  the  conditions  of  the 
policy  against  incumbrances,  it  was  not  error  to 
exclude  it.  What  has  been  said  disposes  of  the  case, 
and  other  questions'  argued  are  not  considered. — 
Affirmed. 


The  Anohob  Mill  Company,  Appellant,  v.  The  Bur- 
lington, Cedar  Rapids  &  Northern  Railway 
Company,  Defendant,  and  The  Sioux  Palls 
National  Bank,  Intervener. 

Delirery  by  Carrier:    subsequent  assignment  of  bill  of  lading. 

1  Delivery  of  goods  by  carrier  on  order  of  the  consignee,  without 
presentation  of  bill  of  lading,  to  one  who  has  paid  the  consignee 
therefor,  vests  title  as  against  one  to  whom,  after  such  delivery, 
the  consignee  transfers  the  bill  of  lading. 

Same.    A  carrier,  by  placing  a  car  of  goods  on  a  side  track  at  the  point 

2  designated  as  most  convenient  for  unloading,  by  the  person  to 
whom  the  consignee  has  sold  the  goods,  and  directed  the  carrier  to 
deliver  them  without  presentation  of  the  bill  of  lading,  and  by 
notifying  such  person  thereof,  mak,es  a  sufficient  deli  very  to  him  of 
the  goods  as  against  one  to  whom  the  consignee  thereafter  trans- 
fers the  bill  of  lading. 

Appeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Tuesday,  May  18,  1897. 

Prior  to  October  6,  1894,  the  Anchor  Mill  Com- 
pany, of  Cedar  Rapids,  Iowa,  had  contracted  with  the 
Lacey  Grain  Company,  of  Sioux  Falls,  S.  D.,  for  the 
purchase  of  four  thousand  bushels  of  wheat,  which  the 
latter  company  began  shipping  about  September  first, 
and  on  that  day  wrote  to  the  plaintiff:  *'As  cars  of 
wheat  are  liable  to  arrive  there  ahead  of  draft,  we 
inclose  you  an  order  on  the  agent  to  deliver  you  grain 
billed  to  us  without  presentation  of  bill  of  lading." 
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The  following  is  the  order  inclosed:  ''Sioux  Palls,  So. 
Dak.,  September  1,  1894.  Agent  B.,  C.  R.  &  N. 
R'y,  Cedar  Rapids,  Iowa  —  Dear  Sir:  Please 
deliver  all  grain  billed  to  as  at  Cedar  Rapids, 
Iowa,  to  the  Anchor  Mill  Co.,  mthout  presentation 
of  bill  of  lading;  Yours  truly,  The  Lacey  Grain  Co." 
This  order  was  filed  with  the  agent  of  the  defendant 
railroad  company  at  Cedar  Rapids,  and  the  wheat^ 
prior  to  that  in  controversy,  delivered  to  the  plaintiff 
in  pursuance  thereof.  The  car  load  involved  in  this 
action  arrived  at  Cedar  Rapids  October  5, 1894,  at  5:10 
p.  M.,  and  was  placed  by  the  defendant  on  the  side 
track  on  Fourth  avenue.  Hershey,  an  employe  of  the 
defendant,  whose  duty  it  was  to  look  after  the  cars, 
found  this  car  on  such  track  at  about  7  a.  m.,  Octo- 
ber 6,  and  reported  it  there  to  Pox,  chief  clerk  of  the 
local  freight  department  of  defendant,  who  notified 
the  plaintifE  before  9  a.  m.  that  the  car  had  been 
placed  on  the  side  track  for  it.  All  cars  of  wheat 
were  placed  there  at  the  request  of  plaintiff,  as  the 
most  convenient  place  for  unloading.  On  the  tenth 
of  October,  the  defendant  received  notice  from  the 
Sioux  Falls  National  Bank  that  it  held  the  bill  of 
lading,  and  claimed  the  wheat,  and  thereupon  notified 
the  plaintiff  not  to  take  it.  The  plaintiff,  however, 
took  a  part  of  the  wheat,  and  defendant  then  removed 
the  car  back  to  its  yards.  Plaintiff  thereupon  began 
this  action,  claiming  to  be  the  owner  thereof.  The 
wheat  was  shipped  from  Trosky,  Minn.,  to  the  Lacey 
Grain  Company,  consignee,  October  2, 1894.  The  bill 
of  lading  w£(s  in  the  usual  form,  and  on  the  back  was 
indorsed:  "Deliver  to  Anchor  Mill  Co.  The  Lacey 
Grain  Company.'*  During  banking  hours,  October  6, 
1894,  and  about  2  p.  m.,  the  Sioux  Falls  National  Bank 
bought  a  draft  of  three  hundred  and  twenty-five  dol- 
lars of  the  Lacey  Grain  Company,  and  the  latter 
transferred  to  said  bank,  by  delivery,  the  bill  of  lading 
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of  this  car  load  of  wheat.  The  bank  filed  its  petition 
of  intervention,  claiming  the  wheat  under  such  bill  of 
lading.  After  all  the  evidence  was  introduced,  the 
court,  on  motion  of  intervener,  directed  the  jury  to 
return  a  verdict  finding  the  Sioux  Falls  National 
Bank*  entitled  to  the  possession  of  the  property  in 
controversy,  and  afterwards  rendered  judgment  on 
such  verdict.    Plaintiff  appeals. — Reversed. 

Bothrock  dk  Chimm  for  appellant. 

J.  C.  Leonard  and  5^.  K.  Tracy  for  appellee  rail- 
road company. 

Preston^  Wheeler  dk  Moffittt  for  appellee  inter- 
vener. 

Labd,  J. — The  main  question  to  be  determined  in 
this  case  is  whether  the  car  load  of  wheat  had  been 
delivered  to  the  plaintiff  before  the  bill  of  lading  was 

transferred  to  intervener.  There  is  little  or  no 
1         conflict   in   the   evidence.      The    wheat   wa$i 

shipped  by  J.  H.  Denhart  &  Son,  from  Trosky, 
Minn.,  October  2, 1894,  to  the  Lacey  Grain  Company, 
as  consignee,  at  Cedar  Rapids,  over  the  Burlington, 
Cedar  Rapids  &  Northern  Railway.  The  agent  at  Cedar 
Bapids  had  an  order  from  the  consignee  to  deliver 
all  grain  billed  to  it  at  Cedar  Rapids  to  the  plaintiff 
without  presentation  of  the  bill  of  lading.  When 
the  car  load  in  controversy  arrived,  it  was  placed 
on  the  side  track  on  Fourth  avenue.  Fox,  agent 
of  defendant,  testified:  ''I  was  conversant  at  that 
time  with  the  arrangement  between  the  railway  com- 
pany and  the  Anchor  Mill  Co.  as  to  delivery  of  their 
cars  of  wheat.  In  pursuance  of  this  written  order,  I 
had  car  No.  4,966  delivered  upon  the  Fourth  avenue 
side  track  by  the  general  request  of  the  Anchor  Mill 
Oo.  to  have  their  cars  placed  there.    The  Anchor  Mill 
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Co.  was  notified  by  the  railway  company  of  the  fact 
that  this  car  was  placed  on  that  side  track  on  the 
morning  of  the  6th."  There  are  four  side  tracks  on 
Fourth  avenue,  from  which  cars  are  loaded  and 
unloaded.  The  Lacey  Grain  Company  had  sold  plain- 
tiff four  thousand  bushels  of  wheat,  and,  on  shipments 
previously  made,  had  overdrawn  its  account.  October 
1  it  advised  plaintiff:  "We  will  allow  the  next  car  or 
two  of  wheat  to  go  forward  without  any  draft  against 
them,  in  order  to  balance  this  overdraft."  So  the 
wheat  had  been  paid  for.  Some  question  is  made  in 
argument  as  to  whether  the  railway  company  was 
bound  to  deliver  the  wheat  on  the  written  order  with- 
out presentation  of  the  bill  of  lading.  As  the  com- 
pany did  deliver  in  pursuance  of  that  order,  we  need 
not  inquire  whether  it  was  bound  to  do  so.  "Every 
delivery  must  be  made  to  the  right  person,  at  a  rea- 
sonable time,  at  the  proper  place,  and  in  a  proper 
manner."  Hutchinson,  Carr.,  section  340,  and  cases 
cited.  What  will  constitute  a  delivery  must  of 
necessity  depend  upon  circumstances.  The  rail- 
road company,  in  order  to  deliver  this  wheat  in 
bulk,  certainly  could  not  be  expected  to  unload  it.  All 
that  could  be  required  was  that  it  place  the  car  where 
it  could  be  safely  and  conveniently  unloaded  by  the 
party  entitled  to  it,  and  notify  him  of  its  action.  When 

\hhM\  flonft  f,biff,  itfff  ^"^-^ft^  a«  a  WnnniOP  o^rr\f^r  Anrlft/^ 

Independence  Mills  Co.  v.  Burlington,  G.  R.  &  N.  Ry  Co., 
72  Iowa,  535  (34  N.  W.  Rep.  320).  In  this  case"  the  car 
was  put  at  the  very  place  plaintiff  had  requested,  for 
the  purpose  of  being  unloaded,  and  the  plaintiff  duly 
notified  of  its  action.  What  more  could  the  railway 
company  do  to  complete  the  delivery  ?  It  had  deliv- 
ered the  car,  in  so  far  as  it  was  capable  of  delivery,  to 
the  party  entitled  thereto,  as  directed  by  the  consignee, 
within  a  reasonable  time,  at  the  very  place  agreed 
upon^  and  \xx  the  only  manner  practicable.    Nothing 
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more  could  have  been  done.  The  delivery  was  com- 
plete, and  the  railroad  company  had  lost  control  of 
the  wheat  before  it  receive^  notice  of  intervener's 
claim;  and,  when  it  resumed  possession,  did  so  without 
any  right  or  authority.  The  defendant's  argument  is 
based  upon  the  proposition  that  where  possession  is 
obtained  by  a  trick  or  fraud,  or  promise  to  pay  freight 
as  soon  as  delivery  is  made,  which  is  not  done, 
the  carrier  does  not  lose  his  lien  for  freight,  but  may 
retake  possession.  Hutchinson,  Carr.,  section  480.  The 
facts  in  this  case  present  no  such  question.  William 
Fulton,  secretary  of  the  Anchor  Mill  Company,  testified: 
"The  arrangement  was  that  we  weigh  the  cars  of  wheat, 
report  weight  of  cars  to  the  railway  company.  They 
would  make  out  a  bill,  and  we  would  give  them  a 
check.  We  had  never,  prior  to  the  time  they  delivered 
the  grain  on  Fourth  avenue  side  track,  weighed  the 
wheat,  nor  the  company  made  out  the  bill  for  freight." 
And  this  is  undisputed.  Besides,  the  company  took 
possession  of  the  car  on  account  of  the  claim  of  the 
intervener,  and  not  because  of  the  non-payment  of 
freight.  We  think  the  delivery  of  the  car  load  of 
wheat  to  the  Anchor  Mill  Company  was  made  before 
9  A.  M.,  October  6,  1894;  and,  having  paid  therefor,  it 
became  the  absolute  owner  of  the  wheat  so  delivered 
before  the  purchase  of  the  bill  of  lading  by  the  inter- 
vener, 

II.  It  is  insisted  by  appellee  that  the  wheat  could 
only  be'  delivered  by  transfer  of  the  bill  of  lading. 
Garden  Grove  Bank  v.  Humeston  &  S.  Railway  Co.,  67 
Iowa,  533  (25  N.  W.  Rep.  761),  is  relied  on.  That  the 
bill  of  lading  represents  the  property  while  being 
transported,  audits  assignment  operates  as  a  symbolical 
delivery  thereof,  cannot  be  doubted.  Weyand  v.  Rail- 
toaj/  Co.,  75  Iowa,  579  (39  N.  W.  Rep.  899);  Ay  res 
Weather  wax  &  Reed  Go.  v.  Dorsey  Produce  Co.,  101  Iowa, 
141  (70  N.  W.  Rep.  111).    The  bill  of  lading,  however, 
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is  not  a  negotiable  instrument,  and  its  transfer  carries 
with  it  only  such  interest  in  the  property  as  the 
2  assignor  might  transfer  by  actual  delivery. 
Certainly,  the  assignment  of  the  bill  of  lading 
is  not  more  effective  in  transferring  title  than  manual 
change  of  possession.  The  intervener  obtained  no 
better  title  to  the  wheat  than  the  Lacey  Grain  Com- 
pany had  when  it  parted  with  the  bill  of  lading.  Haas 
V.  Railroad  Co.,  81  Ga.  792  (7  S.  E.  Rep.  629);  Tison  v. 
Howard,  57  Ga.  410;  Shaw  v.  Railroad  Co.,  101  U.  S.. 
557.  Prior  to  that  time  the  railroad  company  had 
fully  performed  its  duties  as  common  carrier  by 
delivering  the  wheat  to  the  plaintifE  in  pursuance  of 
the  order  of  the  consignee  and  the  indorsement  on  the 
back  of  such  bill.  The  title  to  the  wheat  had  passed 
to  the  plaintifE,  who  had  already  paid  for  it.  The  bill 
of  lading  had  served  the  purposes  of  its  existence,  and 
v^as  no  longer  a  thing  of  value.  Such  a  rule  only 
requires  that  the  purchaser  of  a  bill  of  lading  know 
the  title  to  the  property  of  the  person  from  whom  he 
buys.  This  is  the  general  rule,  and  we  know  of  no 
reason  for  making  an  exception  in  favor  of  one  claim- 
ing possession  by  constructive  instead  of  actual 
delivery  of  property.  It  follows  that  the  district 
court  erred  in  directing  a  verdict  in  favor  of  the  inter- 
vener, and  its  judgment  must  be  bevbbsbd. 


105    721 


Robert  M.  Simons  v.  The  Iowa  State  Traveling    JS   ^ 
Men's  Association,  Appellant.  ' 


Insaranoe:  notice  of  accidbnt.  A  letter  by  a  member  of  an  asso- 
ciation Insuring  against  accidents,  stating  that  he  liad  badly 
sprained  his  right  foot,  from  favoring  his  left  foot  which  had 
been  previously  injured,  does  not  constitute  sufficient  notice  of 
an  accident  to  the  right  foot  caused  by  stepping  from  a  street  car. 
Such  notice  must  state  the  cause  as  well  as  the  nature  of  the 
injuij. 
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arrived  in  Lincoln  the  second  day  after.  Dr.  R.  E. 
Giffen,  my  family  physician,  was  called.  My  foot 
was  swollen,  and  some  inflamed.  There  was  no  pain 
in  the  ankle  joint,  to  speak  of.  It  seemed  to  be  more 
in  .the  heel  than  any  place.  The  pain  in  my  foot 
seemed  to  be  in  the  heel,  and  right  in  the  center  of 
the  heel."  There  is  no  pretense  but  that  the  recovery 
is  sought  because  of  the  accident  in  stepping  from  the 
street  car  in  Omaha,  March  2,  1892.  It  will  be  seen 
that  it  was  a  well-understood  accident,  with  the  dis- 
abilities immediately  following.  To  properly  under- 
stand the  letters  claimed  to  constitute  the  notice,  it 
will  be  well  to  state  that  in  August,  1891,  the  plaintiff 
met  with  an  accident  resulting  in  injury  to  his 
left  foot,  of  which  notice  was  given,  and  the 
weekly  indemnity  was  paid  therefor,  and  it  is 
to  this  injury  that  reference  is  made  in  the 
lettelrs.  March  7, 1892,  plaintiff  wrote  the  secretary  of 
the  association  as  follows:  "Lincoln,  Neb.,  March  7, 
1892.  F.  E.  Haley,  Esq.,  Secty.  Iowa  State  Traveling 
Men^s  Ass'n,  Des  Moines,  Iowa — Dear  Sir:  I  write  to 
inform  you  that  by  the  advice  of  my  physician.  Dr.  R. 
E.  Giffen,  of  Lincoln,  Neb.,  who  has  been  attending 
me  during  and  since  my  injury  in  August,  during 
which  time  I  have  been  and  am  very  lame;  that  he 
examined  my  right  foot  on  Saturday,  March  5,  '92,  and 
ordered  me  to  lay  up  in  bed  or  room,  and  under  no 
circumstances  to  walk  on  it,  as  I  had  badly  sprained 
the  metatarsal  bone  of  same  and  that  was  the  cause  of 
my  disability,  and  it  was  caused  from  being  lame  and 
favoring  my  left  foot  tha.t  was  injured  Aug.  6,  '91.  I 
am  not  able  to  walk  or  work  and  so  write  to  inform 
you  of  the  fact.  With  regards,  am  truly  yours,  Robt. 
M.  Simons."  In  another  letter,  under  date  of  March 
twelfth,  in  answer  to  one  from  the  secretary,  plaintiff 
says:  "I  can  clearly  prove  the  cause  of  my  being 
again  laid  up  as  to  be  from  former  accident."    Again, 
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in  a  letter  of  April  8, 1892,  after  the  thirty  days,  the 
plaintiff  said:  "There  is  no  disease  about  it,  and  the 
doctor  asked  me  when  I  had  sprained  the  foot.  I 
could  not  say,  only  at  Omaha,  March  second,  I  was  so 
lame  I  could  not  worfc.  The  supposition  was  that  I 
had  favored  the  left  foot,  and,  by  doing  so,  sprained 
the  right  one."  These  letters  are  the  only  claim  of 
notice,  and,  while  the  two  last  ones  contain  consider- 
ably more  than  is  set  out,  there  is  not  even  an  indi- 
rect reference  to  the  accident.  The  accident  of 
which  notice  was  to  be  given  is  not  the  injury  alone, 
but  the  cause  of  it.  By  the  letters,  but  one  cause  is 
indicated  for  the  disability  or  injury  in  question,  and 
that  is  the  added  strain  upon  the  right  foot  in  conse- 
quence of  favoring  the  left  one, — not  yet  strong,  because 
of  the  former  accident.  This  action  is  not  to  recover 
for  such  a  case,  and  no  such  claim  is  made.  The  acci- 
dent described  in  the  petition  is  substantially  that 
stated  by  plaintiff  in  his  testimony,  and  it  is  said  in 
the  petition  that  the  "injury  was  the  direct  result  of 
the  accident  above  stated."  The  cases  make  some 
exceptions  a^  to  the  time  in  which  notice  may  be 
given,  where  the  facts  were  not,  and  could  not  be, 
known,  so  as  to  conform  to  the  manifest  intent  of  the 
parties  to  the  contract,  even  though  against  its  strict 
letter,  but  the  issues  here  present  no  such  question. 
In  this  case  no  notice  was  ever  given  of  the  accident 
for  which  recovery  is  sought,  and  it  is  to  be  conclus- 
ively said  that,  when  the  letters  were  written,  indem- 
nity because  of  such  an  accident  was  not  contemplated. 
None  of  the  authorities  cited  by  appellee  bear  on  this 
question.  Error  was  assigned  upon  the  action  of  the 
district  court  holding  that  the  letters  constituted  suf- 
ficient notice.  In  this  we  think  the  court  erred,  and 
the  judgment  will  stand  bbvbssbd. 
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m~m\       Foley  &  Paul  v.  The  Tipton  Hotel  Association, 
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Appellant. 

Eridenee:    competency.    In  a  suit  by  a  sub-contractor  against  a  cor- 

4  poration,  to  recoyer  for  extra  work  and  materials,  defendant's 
6    secretary  was  properly  allowed  to  testify  as  to  the  authority  of  its 

building  committee  to  order  the  extras,  in  the  absence  of  any 
objection  that  it  was  not  the  best  evidence,  or  of  any  proof  that 
the  board  of  directors  kept  a  record  of  its  proceedings. 

On  value,    a  member  of  a  firm  which  has  a  contract  for  the  erec- 
'7    tion  of  a  building,  and  who  shows  a  considerable  knowledge  of 
prices  of  labor  and  material,  may  testify  as  to  what  is  a  reasona- 
ble price  for  laying  an  extra  wall. 

Objections.    An  objection  to  the  introduction  of  evidence  as  incom- 

5  petent  and  immaterial,  does  not  raise  the  objection  that  it  is  not 
the  best  evidence. 

Order  of  Proof:    discretion.    The  court  did  not  abuse  its  discretion 

6  as  to  the  order  of  proof,  by  allowihg  plaintiff  to  show  the  amount 
of  work  which  he  did  for  defendant  corporation,  before  proving 
that  the  work  was  authorized. 

Bnilding  Contract:    extras.    The  owner  may  contract  with  the  sub- 

8  contractor  for  extras,  without  regard  to  the  provisions  therefore  in 
the  written  agreement  between  the  owner  and  the  principal  con- 
tractor. 

Consideration.    The  furnishing  of  extra  material  and  labor  by  a  sub- 

9  contractor  at  the  direction  of  the  owner,  creates  a  contract  on  a 
suflQcient  consideration  to  render  the  owner  liable  for  the  extras. 

Appeal:    abstract  sufficiently  full.    An  appeal  will  not  be  dis- 

1  missed  for  incompleteness  of  the  abstract  if  it  is  sufficiently  full  to 
present  the  facts  in  regard  to  the  question  to  be  determined. 

Time  OF  piling  amendment.    An  amendment  to  the  abstract  is  not 

2  filed  too  late  if  the  submission  of  the  cause  on  the  merits  is  not 
delayed. 

Deuitirrer:    pleadino  over:    Waiver,    Possible  error  in  overruling 
8    a  demurrer  to  the  petition  is  waived  by  filing  an  answer. 
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Appeal  from  Cedar  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

Tuesday,  May  18, 1897. 

Action  at  law  to  recover  an  amount  alleged  to 
be  due  for  material  furnished  and  labor  done  on  a 
hotel  building.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

W.  G.  W.  Geiger  for  appellant. 

E.  M.  Brink  and  Preston,  Wheeler  &  Moffit  for 
appellee. 

Robinson,  J. — ^In  July,  1894,  Kelly  &  Mahan 
entered  into  an  agreement  in  writing  with  the 
defendant  to  furnish  all  material  and  labor  for,  and 
to  erect  and  complete,  in  the  town  of  Tipton,  a  build- 
ing to  be  used  as  a  hotel,  according  to  plans  and  speci- 
fications which  were  made  a  part  of  the  agreement. 
The  plaintiff,  as  sub-contractor,  agreed  with  Kelly  & 
Mahan  to  do  the  stone  and  brick  work  required  for 
the  building  according  to  the  plans  and  specifications 
refened  to,  and,  as  we  infer  from  the  record,  executed 
its  agreement.  It  claims  that,  in  addition  to  what 
was  done  under  the  contract  with  Kelly  &  Mahan,  it 
furnished  material  and  performed  labor  for  the 
defendant  in  doing  extra  work  not  required  by 
its  agreement  with  Kelly  &  Mahan,  to  the  amount 
of  more  than  three  hundred  dollars,  for  which  judg- 
ment is  demanded.  The  amount  of  the  verdict  for 
which  judgment  was  rendered  is  two  hundred  and 
sixty-six  dollars  and  fifty  cents,  besides  costs. 

I.  The  appellee  filed  a  motion  to  dismiss  the 
appeal  and  a£Srm  the  judgment  of  the  district  court 

7oL.  1021a— 18 
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on  the  grounds  that  the  abstract  was  not  shown  to  be 

full  and  complete,  and  that  the  assignment  of  errors 

was  not  suflSciently  specific  to  present  any  ques- 

1  tion    for   determination.    Abstracts  are   only 
required  to  be  sufficiently  full  to  present  the 

facts  in  regard  to  the  questions  we  are  required  to 
determine,  and  we  should  not  dismiss  an  appeal  or 
affirm  a  judgment  merely  because  the  abstract  did 
not  purport  to  be  a  complete  abstract  of  the  entire 
record  in  the  case.  If  there  was  any  defect  in  the 
abstract  as  first  submitted,  it  was  cured  by  an 

2  amendment  filed  by  the  appellant.    The  appel- 
lee moved  to  strike  that  amendment  from  the 

files  on  the  ground  that  it  was  filed  too  late.  It  was 
not  filed  so  late  as  to  delay  the  submission  of  the 
cause  on  its  merits,  and  following  our  practice,  the 
motion  to  strike  will  be  overruled.  The  assignment 
of  errors  is  sufficient  to  present  questions  for  our 
determination,  and  the  motion  to  dismiss  must  be 
and  is  overruled. 

II.  The  appellant  complains  of  the  overruling 
of  a  demurrer  which  it  filed  to  the  petition.    After 

the    ruling    complained    of    was    made,   the 

3  defendant     waived     the    error,    if     any,    in 
the  ruling  by  filing  an  answer.* 

III.  A  witness  named  Leech,  testified  that  he 
was  a  member  of  the  Tipton  Hotel  Association,  and 
that  John  H.  Reichert,  George  Beatty,  and  C.  W* 
Carl,  were  its  building  committee;  that  he  was  the 
secretary  of  the  association,  and  that  he  supposed 
that  the  building  committee  had  special  supervision 

and  the  board  of  directors  general  supervision* 

4  He  was  then  asked:    "They  acted  for  the  asso* 
ciation  in  whatever  they  did,  in  the  matter, — 

that  is,  that  was  their  duty  to  do  so?"    The  defendant 

•Thts    r«le    Is  affeoted  by  a  sUtate  liaoe  pasted  (AoU  Twenky-Oftk    Qastnl 
jLitembly)  .--Bifobtbb. 
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objected  to  the  question  as  incompetent  and  imma- 
terial. The  objection  was  overruled,  and  the  wit- 
ness answered:  "I  think  it  was  generally  supposed 
that  they  were  members  of  the  board  of  direc- 
tors, who  were  to  be  present  and  give  attention 
to  matters,  and  so  far  as  I  know,  they  did  so/'  The 
appellant  complains  that  the  testimony  thus  given 
was  incompetent,  for  the  reason  that  the  association 
could  not  be  bound  by  the  acts  of  a  committee  unless 
it  was  shown  that  the  committee  had  authority, 
derived  from  the  proper  source,  and  that  the  only 
competent  evidence  of  that  authority  would  be  the 
minutes  of  the  proceedings  of  the  board  of  directors, 
if  it  had  the  power  to  authorize  the  building 

5  committee  to  act.     It   is  not  shown  that  a 
record  of  the  proceedings  of  the  board  was 

kept,  and  the  defendant  did  not  object  that  the  testi- 
mony of  the  witness  would  not  be  the  best  evidence. 
It  does  not  appear  that  the  witness  was  incompetent, 
and  his  testimony  was  not  immaterial;  therefore,  the 
objection  made  by  the  appellant  does  not  appear  to 
have  been  well  founded. 

IV.  E.  L.  Paul,  a  member  of  the  plaintiff  firm, 
was  asked  the  following  question:  "Leaving  out  now 
the  work  you  did,  if  any,  as  sub-contractor  for  Kelly 

6  Mahan,  state  what  work  outside  of  that  you  did  for 
the  Tipton  Hotel  Association."  The  defendant 
objected  to  the  question,  "because  there  is  no  testi- 
mony showing  that  he  had  any  contract  with  any  per- 
son authorized  to  make  a  contract."    The  objection 

was  overruled,  and  the  witness  answered  the 
6  question.     The  ruling  was  not  erroneous.    It 

was,  of  course,  necessary  for  the  plaintiff  to 
show  a  contract,  expressed  or  implied,  for  the  mater- 
ial and  labor  in  question,  before  it  could  recover  for 
them,  but  the  order  in  which  the  facts  necessary  to  a 
recovery  should  have  been  proven  was  a  matter  of 
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procedure  which  was  largely  within  the  discretion  of 
the  district  court,  and  no  abuse  of  that  discretion  is 
shown.  The  witness  was  also  permitted  to  state  that 
the  extras  were  put  on  the  work  and  the  material 
furnished  with  the  knowledge  of  the  Tipton  Hotel 
Association.  The  appellant  complains  of  this  testi- 
mony on  the  ground  that  it  did  not  have  control  of  the 
building  at  the  time  to  which  the  question  referred. 
The  testimony,  considered  alone,  would  have  been  of 
little  value,  but,  taken  with  other  evidence  in  the 
case  which  it  tended  to  corroborate,  it  was  material 
and  competent  to  show  an  agreement  between  the 
plaintiff  and  defendant  for  the  extras  in  question. 

V.  John  E.  Mahan,  a  member  of  ^he  firm  of  Kelly 

6  Mahan,  was  permitted  to  testify  as  to  what  was  a 
reasonable  price  for  laying  a  wall  which  the  plaintiff 

claimed  to  have  been  an  extra.    He  did  not 

7  show  the  highest  degree  of  knowledge  respect- 
ing prices  of  labor  and  material  at  Tipton,  but 

his  firm  had  the  contract  for  erecting  the  building  in 
question,  and  he  showed  considerable  knowledge  of 
such  prices,  and  we  think  his  testimony  was  admissi- 
ble, to  be  estimated  by  the  jury  at  its  true  value. 

VI.  The  contract  between  the  defendant  and 
Kelly  &  Mahan  provided  that,  in  case  of  dispute 
respecting  the  value  of  extra  work  done  by  the  con- 
tractor or  omitted  by  him,  its  cost  should  be  valued  by 
two  competent  persons,  one  of  whom  was  to  be  selected 
by  each  party,  and,  if  those  two  persons  did  not  agree, 
the  matter  in  dispute  was  to  be  referred  to  the  archi- 
tect, whose  decision  was  to  be  final.  Testimony  was 
offered  to  show  that  the  plaintiff,  although  not  a  party 
to  the  contract,  filed  claims  with  the  architect.  The 
court  excluded  all  of  the  testimony  in  regard  to  the 
proceedings  in  which  the  architect  was  concerned, 
excepting  what  was  in  the  written  settlement.  That 
showed  that  the  plaintiff  had  been  allowed  extras  to 
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the  amount  of  two  hundred  and  six  dollars  and 
sev.enty-five  cents.  It  is  not  shown  in  what  respect 
the  ruling  of  the  court  was  erroneous.  The  claim  of 
the  plaintiff  was  submitted  to  the  architect  in  writing, 
and  no  reasonable  theory  of  error  in  the  ruling,  or  of 
prejudice  which  resulted  from  it,  is  suggested  by  the 
appellant. 

VII.  The  agreement  between  Kelly  &  Mahan 
and  the  defendant  provided  that  the  latter  might 
make  changes  in  the  plans  and  specifications  without 
impairing  the  validity  of  the  agreement,  and  that, 
before  changes  were  made,  the  cost  thereof  should  be 
agreed  upon.  After  testimony  in  regard  to  materials 
and  labor  for  which  the  plaintiff  seeks  to  recover  had 
been  given,  the  defendant  moved  to  have  it  stricken 

out,  and  complains  of  the  refusal  of  the  court 

8  to  sustain  its  motion.    The  theory  of  the  appel- 
lant is  that  its  contract  with  Kelly  &  Mahan 

controlled,  and  that,  as  the  plaintiff  was  a  sub-con- 
tractor, it  could  not  acquire  any  right  against  the 
defendant  except  through  the  agreement  of  the  prin- 
cipal contractor.  But  that  is  manifestly  incorrect. 
It  was  competent  for  the  plaintiff  and  the  defendant 
to  enter  into  an  agreement  for  extras  without  regard 
to  the  provisions  for  such  extras  made  in  the  agree- 
ment with  Kelly  &  Mahan.  That  firm  had  its  remedy 
for  any  breach  of  contract  which  the  defendant 
caused. 

VIII.  The  appellant  insists  that  the  evidence  did 
not  show  a  valid  agreement,  supported  by  a  consider- 
ation, for  the  extras  in  controversy.    There  was  evi- 
dence from  which  the  jury  was  authorized  to 

9  find  that  the  plaintiff  was  directed  and  author- 
ized by  the  defendant  to  furnish  the  material 

and  labor  required  for  the  extras,  and  that  they  were 
furnished  as  directed.    That  was  a  suflBcient  contract 


1(B    378 
f 109  862, 
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upon  a  sufficient  consideration  to  make  the  defendant 
liable  to  the  plaintiff  for  the  extras  in  question. 

IX.  The  appellant,  after  the  verdict  had  been 
returned,  and  a  motion  for  a  new  trial  had  been  over- 
ruled, filed  a  motion  in  arrest  of  judgment  on  the 
ground  that  the  petition  did  not  show  a  cause  of  action. 
The  motion  was  properly  overruled.  The  petition 
showed  that  the  defendant  directed  and  authorized 
the  plaintiff  to  furnish  extra  labor  and  material,  and 
that  they  were  furnished  as  directed. 

What  we  have  said  disposes  of  all  the  material 
questions  presented  in  argument. '  We  do  not  find  any 
ground  for  disturbing  the  judgment  of  the  court 
below.  The  proceedings  in  that  court  appear  to  have 
been  free  from  prejudicial  error;  and  the  evidence  was 
sufficient  to  sustain  the  verdict.  The  judgment  ren- 
dered is  AFFIRMED. 


Thomas  F.  Babbbb  v.  Aultman,  Millbe  &  Company, 

Appellants. 

SUtntory  Attorney  Fees:  interest  of  attorney  in.  Prior  to 
Act  Eighteenth  General  Assembly,  chapter  185,  plaintiffs  attor- 
ney had  no  interest  in  a  judgment  in  favor  of  his  client  for  attor- 
ney fees  specially  contracted  for,  in  the  absence  of  an  agreement 
to  that  effect. 

Contracts  by  corpoications.  An  agreement  by  one  who  turns 
over  to  an  attorney  certain  judgments  in  favor  of  a  corporation 
for  collection,  that  the  attorney  shall  have  one-half  the  amount 
collected,  binds  the  corporation. 

Appeal  from    Carroll  District  Court. —  Hon.    S.    M. 
Elwood,  Judge. 

Tuesday,  May  18,  1897. 

Action  at  law  to  recover  attorney's  fees  taxed  in 
a  certain  judgment  obtained  by  the  defendant  and 
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collected  by  it.  Plaintiff  claimed  to  be  the  owner  of 
these  fees  by  virtue  of  an  assignment  thereof  to  him 
from  0.  H.  Manning.  The  defendant  denied  the  plain- 
tiff's claim,  and  further  pleaded  a  settlement  with 
plaintiff.  Defendant  also  pleaded  a  counter-claim 
against  plaintiff  for  money  unaccounted  for.  In  reply, 
plaintiff  pleaded  the  statute  of  limitations  against  the 
counter-claim,  to  which  defendant  responded  by  say- 
ing that  plaintiff  fraudulently  concealed  the  collection 
of  the  money  until  the  year  1892,  and  that  the  statute 
did  not  begin  to  run  until  it  discovered  the  facts,  which 
was  during  the  year  last  mentioned.  On  these  issues 
the  case  was  tried  to  the  court,  a  jury  being  waived ^ 
resulting  in  a  judgment  for  plaintiff,  and  defendant 
appeals. — Reversed. 

J.  P.  Conner  for  appellant. 
F.  M.  Davenport  for  appellee. 

Dbembe,  J. — In  September,  1875,  and  January, 
1876,  the  defendant  recovered  judgments  in  the  cir- 
cuit court  of  Carroll  county  against  one  C.  Karges,  in 
each  of  which  an  attorney's  fee  of  fifteen  dollars  was 
taxed.  0.  H.  Manning  was  appellant's  attorney  of 
record  in  these  cases.  These  judgments  were  appar- 
ently satisfied  by  an  entry  made  on  the  judgment 
docket  in  each  case  on  March  4,  1890,  as  follows: 
"Received  from  C.  Karges  payment  and  satisfaction  in 
full  of  this  judgment  and  costs.  Aultman,  Miller  & 
Co.,  by  Warren  Gammon,  Their  Attorney."  It  is  the 
attorney's  fees,  so  taxed,  with  interest,  that  plaintiff 
seeks  to  recover  from  the  defendant  under  a  claim 
that  he  received  an  assignment  thereof  from  0.  H. 
Manning. 

I.  Appellant's  first  contention  is,  that  there  is  no 
evidence  that  Manning  was  ever  the  owner  of  the 
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fees,  no  evidence  that  he  ever  assigned  them  to  the 
plaintiff,  no  evidence  that  Gammon  was  the  attorney 
for  defendant,  or  had  authority  to  satisfy  the  judg- 
ment, and  no  evidence  that  he  did  satisfy  the  judg- 
ments for  attorney's  fees.  It  is  also  insisted,  that 
defendant  is  not  liable,  in  any  event,  until  demand  is 
made  upon  it;  and,  as  this  was  not  done,  that  no 
recovery  can  be  had.  Further,  the  defendant  insists 
that  the  court  erred  in  not  finding  a  settlement 
between  the  parties  of  the  matters  in  dispute.  0.  H. 
Manning  was  originally  the  defendant's  attorney  at 
the  city  of  Carroll.  He  was  succeeded  by  a  Mr.  Macom- 
ber,  and  he  in  turn  by  appellee.  After  appellee 
became  attorney  for  appellant,  it  placed  in  his  hands 
for  collection  the  judgments  in  suit.  He  failed  to 
collect  them,  however.  In  April  of  the  year  1887,  a 
settlement  was  had  between  these  parties,  and  the 
following  receipt  was  given  the  appellee:  "In  con- 
sideration of  the  sum  of  one  dollar,  to  me  paid 
by  Aultman,  Miller  &  Co.,  the  receipt  whereof  is 
hereby  acknowledged  by  me,  I  hereby  relinquish  any 
and  all  claims  I  may  have  against  Aultman,  Miller  & 
Co.,  and  this  receipt  is  a  settlement  in  full  and  bal- 
ances all  accounts  between  Aultman,  Miller  &  Co. 
and  Thos.  F.  Barbee.  [Signed]  Thos.  F.  Barbee, 
Greo.  W.  Bowen,  Attorneys  for  Defts."  In  the  year 
1882,  plaintiff  collected  from  one  Bridenbach,  a  judg- 
ment, for  the  sum  of  one  hundred  and  fifty  dollars, 
owned  by  the  defendant,  and  remitted  one-half 
thereof,  keeping  the  other  half  for  his  compensation. 
The  appellant  says,  that  at  this  time  plaintiff  was 
employed  under  a  contract,  by  which  he  was  to 
receive  ten  per  cent,  on  claims  collected  without  suit, 
and  that  he  was  not  entitled  to  more  than  ten  per 
cent,  for  collecting  this  judgment.  To  this,  plaintiff 
responds  by  saying  that  he  collected  this  particular 
judgment  under  a  special  arrangement  with  one  of 
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appellant's  agents,  by  which  he  was  to  receive  one- 
half  the  amount  collected,  and  he  further  pleads  the 
statute  of  limitations,  as  before  stated. 

We  turn  now  to  the  reasons  relied  upon  by  appel- 
lant for  a  reversal.  At  the  time  the  judgments  were 
rendered  against  Karges,  attorney's  fees  were  allowed 
on  contracts  specially  providing  for  them  as 
1  liquidated  damages,  and  were  either  entered 
in  the  judgment  or  taxed  as  costs,  according  as 
the  contracts  provided.  McGill  v.  Griffiny^2  Iowa, 
446;  Williams  V.  Meeker,  29  Iowa,  292;  Mclntire  v.  Cag- 
ley  J  37  Iowa,  676;  Musser  v.  Crum,  48  Iowa,  52.  In  any 
event,  the  recovery  was  by  plaintiff,  and  on  the  theory 
that  such  expense  as  he  was  put  to  by  the  defendant's 
failure  to  perform  his  obligation  was  a  proper  sub- 
ject to  be  contracted  against.  The  attorney  could  not 
recover  on  such  contract,  for  he  was  not  in  privity 
thereto.  Again,  the  plaintiff  was  not  obliged  to  prove 
the  amount  he  had  paid  or  had  agreed  to  pay  his 
attorney,  for  the  recovery  was  without  reference  to 
this.  The  judgment  being  in  favor  of  the  plaintiff  in 
the  case,  he  had  the  right  to  satisfy  the  same,  and,  if 
the  attorney  collected  it,  he  was  responsible  to  his 
client  for  the  amount  collected.  See  Root  v.  Heil,  78 
Iowa,  436  (43  N.  W.  Rep.  278);  Buena  Vista  County  v. 
Iowa  Falls  &  S.  C.  B.  Co.,  55  Iowa,  157  (7  N.  W.  Rep. 
474);  Daniel,  Neg.  Inst.  (4th  Ed.),  section  62a,  and 
cases  cited.  Whether  the  plaintiff  had  a  contract 
with  his  attorney  for  more  or  less  than  was  recovered 
on  the  note  was  entirely  immaterial,  and  whether  the 
attorney  was  paid  for  his  services  was  also  regarded 
as  unimportant.  See  cases  first  above  cited.  The 
judgment  for  fees  was  not  held  in  trust  for  the 
attorney,  for,  in  the  absence  of  a  contract  between 
himself  and  his  client,  he  had  no  interest  in  the 
amount  recovered.  The  Eighteenth  General  Assem- 
bly passed  what  is  known  as  "chapter  185,"  to  remedy 
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the  mischiefs  which  grew  up  under  these  holdings. 
See  McClain's  Code,  sections  4159-4162. 

The  fees  were  not  taxed  in  favor  of  Manning, 
and  we  are  unable  to  tell  from  the  record  whether 
they  were  taxed  as  part  of  the  costs,  or  simply  included 
in  the  judgment.  But  the  ultimate  fact  we  do  not 
regard  as  very  material,  for  in  neither  event  would 
the  judgments  show  that  Manning  had  not  been  paid 
for  his  services  before  they  were  rendered.  Moreover, 
the  undisputed  evidence  shows  that  the  appellant  had 
a  full  settlement  with  Manning  for  all  claims  held  by 
him  at  the  time  it  appointed  Macomber  as  its  attorney 
in  his  place.  There  is  nothing  in  this  record  showing 
that  Manning  was  entitled  to  the  attorney's  fees 
included  in  the  judgments  against  Karges;  and  in  the 
absence  of  such  evidence  plaintiff  is  not  entitled  to 
recover  on  his  assignment.  This  conclusion  relieves 
us  from  the  necessity  of  considering  the  other  points 
relied  upon  by  appellant  as  a  ground  for  the  reversal 
of  the  judgment  rendered  in  plaintiff's  favor. 

With  respect  to  the  counter-claim,  the  collection 
of  the  Bridenbach  judgment  is  admitted  by  the  appel- 
lee. But  he  claims  that  he  held  it  under  special 
arrangement  made  with  appellant's  agent,  and  not 
under  the  written  contract.  There  was  evidence  tend- 
ing to  establish  this  claim,  and  the  court  below 
evidently  found  in  favor  of  the  appellee  on  this  issue. 
It  is  insisted,  however,  that  the  party  who  made  the 
arrangement  claimed  by  plaintiff  was  not  known  to 
the  defendant.  However  this  may  be,  plaintiff  testi- 
fied that  he  made  the  contract  with  the  person  who 
turned  over  the  judgments,  as  well  as  certain  notes,  to 
him;  and,  if  this  be  true,  defendant  was  bound  by  the 
agreement.  Again,  there  was  evidence  to  the  effect 
that  the  written  contract  between  the  parties  did  not 
cover  what  were  known  as  **old  judgments,"  and  that 
the  Bridenbach  judgment  belonged  to  this  class. 
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Complaint  is  made  of  certain  rulings  on  the  admis- 
sion and  rejection  of  evidence.  As  these  rulings  all 
relate  to  certain  proposed  evidence  sought  to  be  intro- 
duced for  the  purpose  of  meeting  the  plaintiff's  plea 
of  the  statute  of  limitations,  it  is  not  essential  that  we 
consider  the  errors  assigned  thereon,  for  the  reason 
that  the  lower  court  may  well  have  found  that  defend- 
ant had  no  claim  against  the  plaintiff,  or,  if  it  did 
have,  that  the  same  was  settled  at  the  time  of 
the  adjustment  of  accounts  in  April,  1887.  We 
may  observe  in  passing,  however,  that,  if  it  be  con- 
ceded that  the  court  was  in  error,  yet  appellant  suf- 
fered no  prejudice,  for  the  reason  that  it  was 
permitted  to  prove  substantially  the  same  facts  as  it 
offered  to  establish  by  the  questions  to  which  objec- 
tions were  sustained.  The  judgment  of  the  district 
court  is  of  the  same  effect  as  the  verdict  of  a  jury,  and 
it  is  not  so  wanting  in  support  as  to  justify  us  in  inter- 
fering. For  error  in  allowing  plaintiff's  claim  in  the 
absence  of  proof  that  the  fees  belonged  to  Manning, 
the  judgment  is  be  versed. 


James  Fitzqerald,  Appellant,  v.  Patt  Nolan,  Michael 
Nolan,  and  J.  W.  Hanson,  Sheriff. 

Surety  and  Contribullon.    One  of  two  joint  makers  of  a  note,  each  of 

1  whom  received  one-half  of  the  loan  for  which  It  was  given,  is  not 
a  surety  for  the  other,  so  that  his  property  would  be  only  second- 
arily liable  for  payment  of  a  judgment  against  both,  where  the 
whole  loan  was  made  to  him,  and  the  one-half  was  received  by 
the  other  in  part  payment  of  a  debt  due  from  him. 

Appeal:    costs.    The  costs  of  an  additional  abstract  Aled  by  appellee 

2  will  not  be  taxed  to  the  latter  on  aflarming  the  judgment,  where 
the  matters  set  out  therein,  although  immaterial  to  the  questions 
considered,  would  be  material  to  other  questions  discussed  and 
which  would  have  been  considered  if  the  conclusions  of  the  court 
on  the  questions  considered  had  been  different 
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Appeal  from   Palo  Alto  District  Court. — Hon.  W.  B.. 
QuAETON,  Judge. 

Tuesday,  May  18,  1897. 

Action  in  equity  to  enjoin  the  collection  of  a  cer- 
tain judgment  from  the  plaintiff.  Decree  was  entered 
dismissing  plaintiff's  petition,  from  which  he  appeals. — 
Affirmed. 

SopeTf  Allen  &  Morling  for  appellant. 

G.  E.  Cohoon  for  appellees. 

Given,  J. — I.  As  to  the  following  facts  there  is  no 
controversy:  The  plaintiff  and  Patt  Nolan  executed 
their  joint  promissory  note  to  the  Palo  Alto  County 
Bank  for  two  hundred  and  six  dollars,  receiving  therefor 

two  hundred  dollars,  which  they  divided  equally 
1         between  them.    When  the  note  became  due, 

the  plaintiff  paid  one-half  hereof.  Thereafter 
the  bank  recovered  judgment  against  both  makers  for 
the  balance  due  on  the  note,  with  interest,  costs,  and 
attorney's  fees.  The  bank  assigned  said  judgment  to 
the  defendant  M.  J.  Nolan,  son  and  only  child  of  Patt 
Nolan.  M.  J.  Nolan  thereafter  caused  an  execution 
to  issue  and  to  be  levied  on  the  property  of  the  plain- 
tiff by  defendant  Hanson,  sheriff.  Plaintiff,  claiming 
to  be  only  surety  for  Patt  Nolan  for  the  amount  of 
said  judgment,  brought  this  action  to  restrain  the  sell- 
ing of  his  property  until  the  property  of  Patt 
Nolan  was  first  exhausted.  Plaintiff  alleges  that 
the  assignment  to  M.  J.  Nolan  was  to  defraud  plain- 
tiff by  securing  the  payment  of  said  judgment 
from  him  by  execution.  We  may  say  here,  as  to  this 
allegation,  that  the  plaintiff  relies  upon  the  testimony 
of  M.  J.  Nolan  and  the  attending  circumstances  to  sus- 
tain it.    While  M.  J.  Nolan  denies  that  he  purchased 
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the  judgment  in  pursuance  of  any  arrangement 
with  his  father,  we  are  satisfied  that  the  purchase  was 
for  the  purpose  of  enforcing  payment  by  the  plaintiff, 
and  therefore  consider  the  case  as  though  the  conten- 
tions were  between  the  plaintiff  and  Patt  Nolan  alone. 
The  plaintiff's  claim  is  that  he  and  Patt  Nolan,  each 
desiring  to  borrow  one  hundred  dollars,  joined  in  the 
execution  of  this  note  to  the  bank,  each  taking  one- 
half  of  the  proceeds,  and  that  thereby,  as  between 
them,  each  became  surety  for  the  other  for  the  one- 
half  of  the  full  sum  of  the  note.  While  the  defend- 
ants admit  that  Patt  Nolan  received  one-half  of  the 
amount  borrowed,  they  contend  that  the  plaintiff  was 
indebted  to  Patt  Nolan  in  the  sum  of  one  hundred  and 
twenty-five  dollars,  for  a  mare  which  he  had  purchasd 
from  Patt  Nolan;  that  Patt  Nolan  desiring  payment, 
and  the  plaintiff  desiring  to  get  one  hundred  dollars 
for  other  purposes,  Nolan  joined  him  in  the  execution 
of  the  note  as  his  surety  only;  and  that  the  one  hun- 
dred dollars  received  by  Nolan  was  on  account  of  the 
purchase  price  of  the  mare.  The  testimony  of  these 
parties  as  to  this  disputed  fact  is  conflicting,  and  not 
of  a  character  to  lead  to  a  satisfactory  conclusion 
one  way  or  the  other.  The  testimony  of  M.  L.  Brown, 
with  whom  the  loan  was  negotiated,  and  who  was 
examined  on  behalf  of  the  defendants,  leaves  it  reason- 
ably clear  that  it  was  the  plaintiff  who  wanted  to  get 
two  hundred  dollars.  There  is  no  question  but  that 
the  plaintiff  did  get  a  mare  from  Patt  Nolan,  but 
plaintiff  contends  that  it  was  in  exchange  for  another 
horse.  At  the  time  plaintiff  took  the  mare,  he  left  a 
pony  with  Nolan,  which,  after  a  considerable  time, 
was  returned  to  the  plaintiff.  While  it  is  left  in 
doubt  whether  this  was  an  exchange  of  animals,  or  a 
purchase  of  the  mare  we  are  led  to  believe  that  it 
was  a  purchase,  because  of  what  occurred  in  connection 
with  the  borrowing  of  the  money  as   testified   to 
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by  Mr.  Brown.  Plaintiff  contends  that,  the  proceeds 
of  the  note  having  been  divided,  the  presumption  is 
that  each  maker,  as  between  themselves,  became 
surety  for  the  other  for  one-half  the  debt,  and  that  the 
burden  is  upon  the  defendants  to  overcome  this  pre" 
sumption.  Conceding  this  to  be  the  rule,  we  think 
that  by  the  testimony  of  Mr.  Brown,  the  defendants 
have  overcome  the  presumption.  We  think  it  fairly 
appears  from  the  testimony  of  Mr.  Brown  that  the 
entire  indebtedness  incurred  by  the  note  was  the 
indebtedness  of  the  plaintiff.  This  view  of  the  facts 
renders  it  unnecessary  that  we  should  consider  other 
questions  discussed,  and  leads  us  to  the  conclusion  that 
the  decree  of  the  district  court  should  be  aflBrmed. 

II.  Appellees  filed  an  amendment  to  appellant's 
abstract,  setting  out  a  part  of  the  record  omitted,  and 
also  a  stipulation  as  to    certain  facts.      Appellant 

moves  to  tax  the  costs  of  this  abstract  to  appel- 
2         lees,  upon  the  ground  that  the  matter  therein 

contained  is  immaterial  in  the  determination  of 
the  case.  The  matter  set  out  is  immaterial  to  the 
questions  we  have  just  considered,  but  is  material  to 
other  questions  discussed,  and  which  would  be  consid- 
ered had  our  conclusion  upon  the  issue  of  facts  been 
different.  We  think  appellant's  motion  should  be 
overruled. — Affirmed. 


Samuel  Rows  v.  The  Chicago  &  Northwestern  Rail- 
way Company,  Appellant. 

Selling  Fire  to  Orchard:    damages.    Where  plaintiff's  orchard,  cov- 

1  ering  nineteen  acres,  was  burned  by  sparks  from  defendant's 
locomotive,  the  measure  of  damages  is  the  diiference  between  the 
fair  market  value  of  his  farm,  not  including  the  grass  or  fences 
destroyed,  before  the  Are  and  immediately  after  the  Are 

Same.    Where  property  destroyed  by  fire  is  so  closely  connected  with 

2  the  real  estate  that  it  has  no  value  independent  thereof,  the 
measure  of  damages  is  the  diiference  in  the  value  between  the  real 
estate  before  and  after  the  fire. 
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Evidence.    In  an  action  to  recover  for  injuries  to  a  farm  by  fire. 
3    evidence  of  the  income  from  the  orchard  destroyed  by  fire,  f oi 
several  years  prior  to  the  fire,  is  admissible. 

Appeal  from  Mahaska  District  Court. — Hon.  D.  Ryan 

Judge. 

Wednesday,  May  19,  1897. 

The  plaintiff  claims  damages  for  the  destruction 
of  an  orchard,  some  grass,  and  a  fence  by  fire,  which 
he  alleges  was  caused  by  the  defendant  in  carelessly 
and  negligently  allowing  fire  to  escape  from  one  of  its 
locomotive  engines  on  October  11,  1892.  Defendant 
denies  all  of  the  allegations  of  the  petition.  The  cause 
was  tried  to  the  court  and  jury,  and  a  verdict  returned 
for  plaintiff  for  one  thousand  seven  hundred  and  forty 
dollars.    Defendant  appeals. — Affirmed. 

Hubbard  &  Dawley  for  appellant. 

L.  C.  Blanchard  for  appellee. 

KiNNE,  C.  J. — I.  The  orchard  covered  about. nine- 
teen acres  of  ground,  and  over  nine  hundred  trees  were 
burned  or  destroyed.  These  consisted  of  two  hundred 
and  fifty-three  mature  trees,  four  hundred  and  twenty- 
seven  commencing  to  bear,  and  two  hundred  and 
fourteen  seedlings.    Besides,  twenty-four  trees  were 

damaged;  also  some  cherry  tree^and  one  peach 
1         tree.    The  court  instructed  the  jury  that,  as  to 

the  orchard,  the  measure  of  plaintiff's  damage 
would  be  the  "difference  between  the  fair  market 
value  of  the  plaintiff's  farm  ef  160  acres,  upon  which 
said'  orchard  was,  not  including  the  grass  or  fences 
injured  or  destroyed,  immediately  before  the  fire,  and 
its  fair  market  value  immediately  after  the  fire,  as 
injuriously  affected  by  said  fire."  The  rule  contended 
for  by  the  defendant,  was  presented  in  instruction  2 
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asked  by  it,  and  refused.  It  was  as  follows:  '*The 
measure  of  damages  in  this  case  is  the  difference  in 
value  of  the  orchard  just  before  and  its  value  just 
after  the  fire,  as  an  orchard."  The  question  was  also 
raised  by  objections  to  evidence.  We  think  the  rule 
announced  in  the  instruction  given  by  the  court  is 
correct,  and  it  is  supported  by  the  great  weight  of 
authority.  It  is  impossible  to  separate  the  orchard 
from  the  land  in  estimating  the  damages.  Appel- 
lant's contention  results  in  fixing  the  value  of  each 
tree  destroyed  or  damaged  by  the  fire,  and  the  aggre- 
gate of  such  values  would  be  the  measure  of  plaintiff's 
recovery.  Such  a  rule  may  well  be  held  applicable  to 
the  destruction  by  fire  of  buildings,  fences,  and  other 
improvements,  which  may  at  once  be  replaced,  where 
the  exact  cost  of  restoring  the  property  destroyed  is 
capable  of  definite  ascertainment,  and  where  there  is 
no  damage  to  the  realty  itself.  Here  was  a  fire  which 
destroyed  several  hundred  apple  trees.  The  trees 
which  were  left  unburned  were  not  in  a  body,  but  were 
in  irregular  patches,  and  disconnected.  It  needs  no 
argument  to  establish  the  fact  that  the  trees  left 
unharmed,  situated  as  they  were,  would  not  be  worth 
as  much  to  the  farm  as  if  they  were  left  in  a  body 
together.  One  purchasing  a  farm  with  such  an  orchard 
on  it,  would  make  a  material  deduction  in  its  value, 
on  account  of  the  condition  in  which  the  orchard  was 
left.  In  no  proper  sense  can  it  be  said,  that  in  such  a 
case,  can  the  value  of  the  trees  alone  furnish  any 
proper  measure  of  the  damages.  The  injury  done  is 
of  a  permanent  character.  The  orchard  cannot  be 
restored  to  its  exact  condition  before  the  fire,  and  it  is 
uncertain  whether  it  can,  in  many  years,  be  approxi- 
mately restored  to  its  former  condition.  Surely,  the 
injury  will  continue  until  remedied  by  the  labor  of 
man,  and  in  such  a  sense,  at  least,  it  is  permanent. 
Hale,  Dam.,  357. 


May  1897]  Rowb  t.  C.  &  N.  W.  Ry.  Co. 

Appellant  relies  on  Graessle  v.  Carpenter,  70  Iowa, 
166  (30  N.  W.  Rep.  392).  We  do  not  regard  that  case 
as  controlling  this.  That  decision  was  grounded  upon 
the  thought  that  "it  was  not  shown  that  the  acts  com- 
plained of  were  of  such  nature  as  to  permanently 
injure  the  real  estate,  or  that  the  injuries  cannot  be 
repaired  and  the  property  restored  to  its  condition 
before  the  trespass."  We  do  not  wish  to  be  under- 
stood as  approving  the  rule  laid  down  in  that  case  as 
applicable  to  damages  to  trees  and  shrubs;  besides,  the 
opinion  was  not  unanimous.  In  the  case  at  bar  the 
injury  is  permanent.  In  Greenfield  v.  Railway  Co.,  83 
Iowa,  277  (49  N.  W.  Rep.  97),  in  speaking  of  growing 
timber  kept  for  growth,  this  court  said:  "It  was  a 
part  of  the  realty,  and  its  loss  affected  the  value  of  the 
realty."  In  that  case  the  only  question  discussed  was 
whether  the  measure  of  damages  was  the  difference  in 
the  value  of  the  timber  land  before  and  after  the  fire, 
and  the  court  said:  "It  is  manifest  that  the  plaintiff 
suffered  no  less  damage  than  the  difference  in  the 
value  of  the  timber  land  before  and  after  the  fire."  In 
Brooks  V.  Railway  Co.,  73  Iowa,  182  (34  N.  W.  Rep. 
807),  wherein  recovery  was  sought  for  a  locust  grove 
burned,  the  court  sustained  an  instruction  to  the  effect 
the  plaintiff  was  entitled  to  recover  the  value  of  the 
grove  to  the  farm.  The  farm  consisted  of  one  hun- 
dred and  twenty  acres,  of  which  twenty-five  acres  had 
been  cut  off  by  the  railroad,  and  the  grove  was  in  that 
tract.  The  court  said:  "The  defendant  insists  that 
the  grove  was  valuable  merely  to  this  part.  Each 
part,  however,  appears  to  have  sustained  some  relation 
to  the  other  part.  The  grove,  doubtless,  was  designed 
to  make  the  farm  more  habitable.  If  it  had  any  value, 
its  value,  we  infer,  consisted  principally  in  the  fact 
that  it  furnished  shade,  and  was  a  wind  break,  and  per- 
haps, was  ornamental,  and  so  added  somewhat  to  the 
value  of  the  farm  in  its  entirety."  If  a  locust  grove  adds 
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to  the  value  of  a  farm  in  its  entirety,  surely  an  orchard, 

which  may  be  ornamental,  and  is  certainly  useful, 

must  also  add  to  the  value  of  the  entire  farm. 

2  The  true  rule  in  such  cases  is  that,  "when  the 
property  destroyed  or  injured  is  so  closely  con- 
nected with  the  real  estate  on  which  it  stands  or  to 
which  it  is  attached  that  it  has  no  value  separate  and 
independent  of  the  real  estate,  or  the  injury  is  to  the 
soil  itself,  the  measure  of  damages  is  the  difference  in 
value  between  the  real  estate  before  the  injury  and 
after  it."  3  Elliott,  R.  &  S.,  section  1239;  Hayes  v.  Raih 
road  Co,,  45  Minn.  17  (47  N.  W.  Rep.  260),  and  cases 
cited;  Railroad  Co.  v.  Spencer,  149  111.  97  (36  N.  E.  Rep. 
91);  Moore  v.  Raihcay  Co.,  78  Wis.  120  (47  N.  W.  Rep. 
273);  Divight  v.  Railroad  Co.,  132  N.  T.  199  (30  N.  E. 
Rep.  398),  and  cases  cited;  Ward  v.  Railway  Co.  (Minn.) 
63  N.  W.  Rep.  1104;  Railway  Co.  v.  Haynes  (Kan.  App.) 
42  Pac.  Rep.  259;  Railtvay  Co.  v.  Hoover  (Kan.  App.)  43 
Pac.  Rep.  854;  Railroad  Co.  v.  Wallace,  74  Texas,  581 
(12  S.  W.  Rep.  227);  Railway  Co.  v.  Fulmore  (Tex.  Civ. 
App.)  29  S.  W.  Rep.  688;  Railway  Co.  v.  Countryman 
(Ind.  App.)  44  N.  E.  Rep.  265;  5  Am.  &  Eng.  Enc.Law, 
p.  36.  The  above  authorities  support  the  rule  of  the 
instruction  given  as  applicable  to  the  case  of  an 
orchard  destroyed  by  fire,  as  also  to  cases  where  soil 
is  destroyed  by  fire.  We  have  no  doubt  that  the  rule 
of  the  instruction  is  a  correct  exposition  of  the  law  as 
applicable  to  such  case. 

II.    In  addition  to  testifying  to  the  value  of  the 
farm  before  and  after  the  fire,  the  plaintiff  was  per- 
mitted, against  the  defendant's  objection,  to  testify 
touching  the  income  from  the  orchard  for  several 
years    prior   to  the   fire.     Error   is  assigned 

3  upon  this  ruling.    The  productiveness  of  the 
orchard  was  simply  one  element  to  be  consid- 
ered in  determining  the  value  of  the  land  before  and 
after   the   fire.    True,  usually,  in   such   cases,  the 
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witnesses  for  the  claimant  are  simply  asked  to  fix  the 
value  of  the  land  before  as  well  as  after  the  fire,  and 
the  cross-examiner,  if  he  sees  fit,  interrogates  the  wit- 
ness as  to  what  his  opinion  is  based  upon, — what  mat- 
ters he  took  into  consideration  in  fixing  the  value  of 
the  land.  However,  we  know  of  no  rule  of  law  which 
prevents  the  plaintiff  from  ascertaining  from  an 
examination  in  chief  of  the  witness  the  facts  upon 
which  his  judgment  as  to  value  of  the  land  is  based. 
It  must  be  conceded  that  the  product  of  the  orchard 
is  an  element  which  adds  to  the  value  of  the  land.  If 
such  product  is  small,  or  of  little  value,  the  added 
value  to  the  land  may  be  comparatively  small.  Now, 
while  it  is  true  that  the  product  for  a  certain  year  or 
years  is  no  certain  criterion  of  what  it  will  be  in  other 
years,  and  while  the  price  of  the  fruit  may  change,  and 
the  cost  of  producing  it  vary,  still  the  amount  produced 
in  the  past,  and  the  value,  may  be  shown,  as  indicating 
to  that  extent  the  basis  upon  which  the  witness  had 
made  his  estimate  as  to  the  value  of  the  land,  and  the 
cross-examiner  may,  as  he  did  in  this  case,  ascertain 
the  correctness  of  the  statement, — may  show  that 
trees  die,  that  others  become  unproductive,  that  some 
years  the  product  of  the  orchard  is  less  in  amount  and 
of  less  value  than  it  is  in  other  years,  and  that  some 
years  it  produces  practically  nothing.  It  is  simply  a 
question  as  to  whether,  on  direct  examination  of  the 
witness,  he  may  be  asked  as  to  any  fact  which  might 
properly  be  considered  as  an  element  entering  into  his 
judgment  as  to  the  value  of  the  land.  While  the 
plaintiff  is  not  bound,  upon  direct  examination,  to 
enter  that  field,  yet  he  may  do  so,  and,  if  the  exami- 
nation develops  facts  which  show  that  the  products  of 
the  orchard,  or  their  value  or  cost  of  production,  so 
vary  that  such  evidence  is  unreliable  as  an  element  of 
value,  it  inures  to  the  benefit  of  the  defendant  in  less- 
ening the  weight  of  the  testimony  of  the  witness  as 
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to  the  value  of  the  land.    We  think  there  was  no  error 
in  the  ruling. 

III.  Some  other  questions  are  argued,  relating  to 
rulings  upon  evidence.  We  have  examined  them,  and 
discover  no  prejudicial  error.    The  judgment  below  is 

AFFIRMED. 


The  Green  Bay  Lumber  Company  v.  The  Chicago, 

Rook  Island  &  Pacific  Railway  Company, 

Appellant. 

Carriers:     connecting  lines.     Plaintiff  shipped  lumber  to   Des 

1  Moines  over  a  certain  railroad.  The  cars  were  delivered  to  a  ter- 
minal company,  engaged  in  switching  cars,  and  tendered  to  defend- 
ant company  to  be  hauled  to  points  on  defendant's  line.  Defend- 
ant refused  to  receive  the  cars,  but  offered  to  take  the  lumber  on 
its  own  cars,  stating  that  the  first  carrier  had  forbidden  it  to  use 
the  cars.  Plaintiff,  in  a  talk  with  the  original  carrier's  agent,  after 
the  original  contract  of  shipment  was  made,  obtained  from  him 
permission  for  the  use  of  the  first  carrier's  cars  by  defendant  in 
the  shipment  of  plaintiff's  lumber.  Htld,  that  an  order  of  court, 
directing  tlie  defendant  to  receive  the  cars,  and  the  lumber  loaded 
thereon  tendered  by  plaintiff,  and  transfer  it  over  defendant's 
railway  to  stations  set  forth  in  the  application,  and  to  receive  and 
transport  **all  such  other  and  further  cars,  and  lumber  loaded 
thereon,  as  may  by  loaded  with  lumber  of  plaintiff,  and  under  its 
direction  and  control,  that  plaintiff  may  hereafter  tender  for  ship- 
ment over  defendant's  line,"  was  not  justified  by  Code,  section 
1292,  providing  that  every  railroad  corporation  shall  draw  over  its 
road  the  cars  of  connecting  railways. 

Estoppel:    mandamus:    Garners.    The  fact  that  a  railway  company 

2  based  its  refusal  of  a  shipper's  request  that  it  receive  the  cars  of  a 
connecting  road  for  transportation  over  its  line,  as  required  by 
Mcclain's  Code,  section  2089,  on  the  ground  that  it  did  not  want 
to  do  business  with  such  company,  does  not  prevent  it  from  rely- 
ing upon  any  legal  excuse  it  had  for  its  refusal,  in  a  proceeding 
by  mandamus,  to  compel  it  to  receive  such  cars. 

Aj^pealfrom  Polk  District  Court. — Hon.  T.  P.  Stevbn- 

SON,  Judge. 

Wednesday,  May  19,  1897. 
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The  plaintiff  company  purchased  a  quantity  of 
lumber  in  Minneapolis,  and  shipped  the  same  to  Des 
Moines,  Iowa,  over  the  lines  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  and  the  Des  Moines, 
Northern  &  Western  Railway  Company.  Some  of  the 
cars  reached  Des  Moines  on  the  fourteenth  of  Octo- 
ber, 1895,  and  were  delivered  to  the  Des  Moines  Union 
Railway  Company,  a  merely  terminal  company, 
engaged  in  switching  cars  to  and  from  the  different 
roads  entering  Des  Moines,  and  by  it  the  cars  were 
tendered  to  the  defendant  company,  by  direction  of 
the  plaintiff,  to  be  hauled  by  said  company  to  points 
west  on  its  line.  The  defendant  company  refused  to 
receive  the  cars  belonging  to  the  other  roads,  but 
offered  to  take  the  lumber  in  its  own  cars  to  its  desti- 
nation. Under  protest,  the  plaintiff  transferred  the 
lumber  to  defendant's  cars,  and  it  was  carried  forward. 
On  the  twenty-fifth  of  October,  1895,  two  more  cars 
arrived,  and  were  tendered  and  refused  under  like 
circumstances,  and  this  action  was  commenced,  ask- 
ing for  a  mandatory  injunction  or  order  to  compel 
the  defendant  company  to  receive  the  cars  in  question, 
and  others  that  may  be  tendered,  and  haul  them  to 
their  destination  on  its  line.  The  district  court  granted 
the  order,  and  the  defendant  company  appealed. — 
Reversed. 

Carroll  Wright  for  appellant. 

C.  G.  &  C.  L.  Nourse  for  appellee. 

Granger,  J. — Some  facts  particularly  relied  on  by 
appellant  are  that  the  shipment  from  Minneapolis 

was  not  a  through  shipment  to  points  west  of 
1         Des  Moines,  but  a  shipment  to  Des  Moines  only, 

and  when  the  lumber  reached  Des  Moines  the 
shipment   was   at   an  end,  and  the  taking  of  the 
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lumber  by  the  defendant  company  would  be  a  re-ship- 
ment; that  the  defendant  company  had  cars  of 
its  own,  then  on  hand  and  ready  for  such  service; 
and  that  it  had  received  notice  from  the  company 
owning  the  cars  in  which  the  lumber  was  (the  Mil- 
waukee) not  to  take  the  cars  onto  its  (the  Rock  Island) 
line.  In  respect  to  this  notice,  it  is  appellee's  position 
that  one  Tittemore  was  the  agent  of  the  Milwaukee 
Company  at  Des  Moines,  and  that  arrangements  were 
made  with  him  that  the  cars,  when  they  reached  Des 
Moines,  could  be  used  to  carry  the  lumber  on  the  Rock 
Island  road  to  its  destination.  A  reading  of  the  record 
in  this  respect  justifies  this  conclusion:  that  this 
arrangement  or  talk  was  no  part  of  the  contract  of 
shipment  from  Minneapolis  to  Das  Moines,  but  that 
such  shipment  was  entirely  independent  of  any  agree- 
ment for  cars  beyond  Des  Moines.  It  seems  that,  in  a 
talk  with  Tittemore  about  the  shipments  to  Des  Moines, 
he  said  the  cars  could  be  used  on  the  Rock  Island  line. 
To  sustain  the  order  of  the  district  court,  appellee 
relies  on  the  following  provisions  of  the  law  (Code, 
section  1292),  which  is  as  follows:  "Any  railway  cor- 
poration, operating  a  railway  in  this  state,  intersecting 
or  crossing  any  other  line  of  railway,  of  the  same  gauge, 
operated  by  any  other  company,  shall,  by  means  of  a 
Y,  or  other  suitable  and  proper  means,  be  made  to  con- 
nect with  such  other  railway  so  intersected  or  crossed; 
and  railway  companies  where  railroads  shall  be  so 
connected  shall  draw  over  their  respective  roads  the 
cars  of  such  connecting  railway;  and  also  tho&e  of 
any  other  railway  or  railways  connected  with  said 
roads  made  to  connect  as  aforesaid,  and  also  the 
cars  of  all  transportation  companies  or  persons,  at 
reasonable  terms,  and  for  a  compensation  not  exceed- 
ing their  ordinary  rates."  The  following  is  section  10, 
chapter  77,  Acts  Seventeenth  General  Assembly,  being 
section  2039  of  McClain's  Annotated  Code:    "It  shall 
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be  the  duty  of  any  railroad  corporation,  when  within 
their  power  to  do  so,  and  upon  reasonable  notice,  tc 
furnish  suitable  cars  to  any  and  all  persons  who  may 
apply  therefor,  for  the  transportation  of  any  and  all 
kinds  of  freight,  and  to  receive  and  transport  such 
freight  with  all  reasonable  dispatch,  and  to  provide 
and  keep  suitable  facilities  for  the  receiving  and  hand- 
ling the  same  at  any  depot  on  the  line  of  its  road;  and 
also  to  receive  and  transport  in  like  manner,  the  empty 
or  loaded  cars,  furnished  by  any  connecting  road,  to 
be  delivered  at  any  station  or  stations  on  the  line  of 
its  road,  to  be  loaded  or  discharged  or  reloaded  and 
returned  to  the  road  so  connecting;  and  for  compen- 
sation, it  shall  not  demand  or  receive  any  greater  sum 
than  is  acceptiOd  by  it  from  any  other  connecting  rail- 
road, for  a  similar  service/'  It  may  be  said,  as  to 
section  1292,  that  in  Smith  v.  Railway  Co.,  86  Iowa, 
202  (53  N.  W.  Rep.  128),  it  was  held  to  have  been 
repealed  by  implication,  so  far  as  concerns  the  obliga- 
tion of  companies  to  make  connections,  by  chapter  24, 
Acts  Twentieth  General  Assembly;  and  it  is  now  con- 
tended by  appellant  that  the  entire  section  has  been 
repealed  by  subsequent  legislation, — not  in  terms,  but 
in  effect.    That  question  we  need  not  determine. 

It  is  said  by  appellant,  that  the  Rock  Island  road 
had  no  connection  with  either  the  Milwaukee  road  or 
the  Des  Moines,  Northern  &  Western.  By  this  is 
meant  the  connection  contemplated  by  section  1292; 
but,  if  we  treat  the  terminal  system  at  Des  Moines,  as 
coming  within  the  provisions  of  the  section,  so  that 
roads  connected  thereby  are  within  its  operation,  we 
may  then  inquire  whether  the  facts  of  this  case  justify 
the  order  made  by  the  district  court.  The  order  is  as 
follows:  "It  is  ordered  and  adjudged  that,  upon  the 
filing  of  a  bond  by  plaintiff  in  the  sum  of  $500,  a  writ 
of  injunction  issue  herein,  as  prayed  in  plaintiff's  said 
application,  with  sureties  to  be  approved  by  the  clerk 
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of  this  court,  directing  and  commanding  the  defend- 
ant, the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, its  oflQcers  and  agents,  to  receive  and  transfer 
the  two  cars,  and  the  lumber  loaded  thereon  and 
therein,  tendered  by  plaintiff,  the  Green  Bay  Lumber 
Company,  over  the  railway  of  defendant,  to  the  sta- 
tions, respectively,  on  its  railway  in  Iowa,  set  out  in 
said  application  of  plaintiff,  and  to  receive  and  trans- 
port all  such  other  and  further  cars,  and  lumber 
loaded  thereon,  as  may  be  loaded  with  lumber  of 
plaintiff,  and  under  its  direction  and  control,  that 
plaintiff  may  hereafter  tender  for  shipment  over 
defendant's  line  of  road,  located  in  the  state  of  Iowa, 
upon  the  payment  or  tender  by  plaintiff  to  defendant 
of  such  reasonable  and  proper  charges  for  such 
freighting  as  defendant  is  by  law  entitled  to  demand 
and  receive,  to  all  of  which  the  defendant  excepts." 
It  will  be  seen,  that  the  order  is  not  alone  as  to  the 
two  cars,  but  it  applies  to  all  cars  loaded  with  lumber 
of  plaintiff,  and  under  its  direction  and  control.  We 
may  properly  assume  that  the  court  intended  by  the 
words  "direction  and  control,"  as  to  cars  in  the  future, 
only  such  direction  and  control  as  the  company  had  of 
the  cars  in  question ;  for,  unless  so  restricted,  the  adjudi- 
cation would  reach  facts  and  conditions  not  embraced 
in  the  record,  nor  contemplated  by  the  court,  and  it  could 
hardly  be  contended  that  such  direction  and  control 
might  not  exist  under  conditions  where  the  order 
should  not  apply.  Independent  of  the  arrangement 
with  Tittemore  that  the  cars  of  the  Milwaukee  Com- 
pany could  be  used  on  the  Rock  Island  line,  it  does 
not  seem  to  us  that  plaintiff  has  a  semblance  of  legal 
right  to  the  order  made,  in  view  of  the  notice,  by  the 
Milwaukee  Company  to  the  Rock  Island  Company,  not 
to  use  its  cars.  Without  that  arrangement,  when  the 
cars  reached  the  yards  in  Des  Moines  they  must  have 
been  unloaded,  and  we  suppose  no  one  would  claim 
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that  plaintiflE  had  a  right  to   tender  such  cars  to 
another  road.     It  is  to  be  conclusively    said  that 
plaintiff  had  no  such  right.      Under  that  state  of 
facts,  plaintiff  would  have  no  "direction  and  control" 
of  the  cars,  so  as  to  come  within  the  letter  or  spirit  of 
the  order.     The  validity  of  the  order,  then,   must 
depend  largely,  if  not  entirely,  on  the  effect  of  the 
arrangement  with  Tittemore;  that  is,  whether  that 
arrangement  would  operate  to  bind  the  Rock  Island 
Company,  so  that  it  must  take  such  cars  when  ten- 
dered, against  the  objection  of  the  owners.    The  sub- 
stance of  the  arrangement  with  Tittemore  is  stated  in 
the  evidence  of  W.  0.  Finkbine,  vice  president  of  and 
acting  for  the  plaintiff  company,    as  follows:    "Q. 
Will  you  state  to  the  court  what  arrangement,  if  any, 
was  made  at  the  time  this  lumber  was  shipped  in  the 
Milwaukee  &  St.  Paul  cars,  and  what  knowledge  they 
had  of  the  ultimate  destination  of  the  lumber  that 
was  shipped  in  their  cars?    A.    We  had  a  talk  with 
Mr.    Tittemore,  the  general    freight  and  passenger 
agent  of  the  Des  Moines,  Northern  &  Western.    We 
wished  to  ship  some  cars  in  here  whose  ultimate  des- 
tination would  be  points  on  the  Rock  Island,  and 
asked  if  we  could  have  the  use  of  these  cars,  and  he 
consented  to  that;  so  he  knew,  before  the  shipment 
was  made,  that  the  ultimate  destination  of  the  cars 
was  not  for  Des  Moines,  but  our  different  yards  on  the 
Rock  Island  road.''    It  appears  elsewhere  in  the  evi- 
dence that  Tittemore  also  acted  for  the  Milwaukee 
Company.    It  does  not  appear  in  the  record  that  the 
Rock  Island  Company,  when  it  refused  to  take  the 
cars,  knew  of  such  arrangement    by   the    plaintiff 
for  their  use.    On  the  other  hand,  it  clearly  appears 
that  the  Milwaukee  Company  had  previously  notified 
the  Rock  Island  Company  that  the  two  cars  were  not 
to  go  on  the  Rock  Island  line,  and  that  the  lumber 
must  be  transferred  to  other  cars.    The  situation  of 
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the  Rock  Island  Company,  when  the  two  cars  were 
tendered  by  the  plaintiff,  was  this:  It  knew  the  ship- 
ment over  the  Milwaukee  and  its  connecting  line  was 
at  an  end;  that,  if  it  took  the  cars  or  lumber,  it  most 
be  on  a  new  contract  of  shipment.  It  had  no  notice 
of  any  agreement  by  which  the  Milwaukee  cars  were 
to  be  used  for  shipment  on  its  line,  and  it  had  express 
direction  not  to  take  such  cars.  Nothing  in  the  law 
relied  on  placed  an  obligation  on  the  company  to  take 
the  cars  under  such  a  state  of  facts.  The  conditions 
are  out  of  the  usual  order  of  shipments,  exceptional, 
and  not  such  as  were  intended  to  be  governed  by  the 
acts  of  the  legislature. 

It  is  said  that  when  the  company  first  refused  to 
take  the  cars  it  was  for  different  reasons,  as  that  it  did 
not  want  to  do  business  with  the  Milwaukee  Company, 
and  it  clearly  appears  that  it  assigned  as  a  reason  that 
it  wanted  to  use  its  own  cars  for  the  work,  and  not 
the  cars  of  another  company.  But  these  facts  do  not 
change  its  right  to  plead  and  rely  on  any  legal  excuse 
it  had  for  not  taking  the  cars,  in  a  suit  to  compel  it  to 
do  so.  The  case  presents  the  question  of  the  legal 
obligation  of  the  company  to  take  such  cars  on  its  line, 
and  not  the  question  of  whether  it  gave  valid  reasons 
for  refusing  to  do  so  when  the  cars  were  offered.  It 
is  not,  as  in  a  case  of  objections  to  proofs  of  loss,  under 
a  policy  of  insurance,  where  objections  not  urged  or 
made  may  be  deemed  waived;  for  in  such  cases  the 
relations  are  contractual,  and  the  company  seeks  to 
avoid  an  obligation  because  of  a  failure  to  do  what  the 
contract  required.  In  this  case,  the  defendant  com- 
pany is  not  seeking  to  avoid  an  obligation  because  of 
a  failure  of  the  plaintiff  to  do  what  was  necessary  to 
fix  the  obligation  on  the  part  of  defendant.  It  is  a 
case  in  which  the  defendant  says,  in  effect,  there  is  no 
such  obligation,  and  no  observance  of  conditions  by 
the  plaintiff  could  create  such  a  one,  and  hence  there 
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is  nothing  to  waive.  It  could  not  reasonably  be 
said  that  it  was  the  duty  of  the  defendant  to 
know  or  inquire  into  the  contractual  relations 
between  plaintiff  and  the  Milwaukee  CSompany. 
So  far  as  it  could  assume  such  relations,  under  the  dis- 
closures of  the  record,  it  would  be  that  all  such  rela- 
tions were  at  an  end  because  of  the  limited  character 
of  the  shipment,  and  the  notice  it  had  received.  We 
are  not  in  doubt,  as  to  the  two  cars  which  constitute 
the  basis  of  the  action,  that  there  was  no  obligation 
on  the  part  of  the  defendant  to  receive  and  haul  them 
on  its  line.  This  being  true,  there  is  no  support  for 
the  order  as  to  future  shipments.  Until  the  company 
has  refused  to  do  what  the  law  directs,  it  cannot  be 
made  liable  to  a  judgment  or  mandatory  order  for 
performance  in  the  future. 

We  have  considered  this  case  on  an  assumption  of 
facts  and  law  largely  as  claimed  by  appellee;  that  is, 
we  have  treated  the  talk  with  Tittemore,  as  to  the  use 
of  the  cars,  as  an  agreement,  so  that  plaintiff  had  the 
right  to  use  the  cars.  We  have  also  assumed,  for  the 
purposes  of  the  case,  inferentially,  if  not  directly,  that, 
if  the  shipment  of  the  lumber  had  been  a  through 
one  from  Mii^neapolis  to  the  point  of  destination,  the 
defendant  company  would  have  been  under  obligation 
to  accept  and  haul  the  cars.  This  assumption  was 
merely  to  better  understand  the  particular  question 
on  which  we  have  determined  the  case,  and  it  should 
be  understood  that  we  in  no  manner  construe  the  acts 
or  parts  of  acts  quoted  or  referred  to  as  fixing  obliga- 
tions to  haul  cars  when  tendered  in  strict  accord  with 
the  spirit  of  the  acts.  Such  questions  are  of  great 
importance,  and  should  not  be  affected,  inferentially, 
by  the  discussion  of  other  questions.  The  judgment 
of  the  district  court  is  ebvebsed. 
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The  Clifton  Coal  Company  v.  The  Scottish  Union  & 

National  Insurance  Company  of  Edinburgh, 

Appellant. 

Insorance:    incumbrance  clause.    A  mortgage  drawn,  but  never 

1  delivered  to  or  for  tlie  mortgagee,  is  not  an  incumbrance,  within 
a  provision  avoiding  a  fire  policy  in  case  the  property  is  incum- 
bered by  a  mortgage. 

Sale  of  pkoperty:    Subsequent  consent  of  insurer,    A  transfer  of 

2  the  property  insured,  subject  to  the  consent  of  the  insurer,  does 
not  avoid  tlie  policy,  where  such  consent  is  given  on  the  same 
day  by  indorsement  on  the  policy,  which  is  then  assigned  to  the 
transferee. 

Vacancy  clause  At  the  time  a  policy  on  an  elevator  building, 
8  V  ith  tools  and  machinery,  was  issued,  the  elevator  was  not  in  use 
for  hoisting  purposes  (the  insurer  being  informed  that  it  would 
not  be  so  used  again),  but  was  then,  and  at  the  time  of  the  fire, 
used  as  a  storehouse  for  the  tools  and  machinery,  preparatory  to 
their  removal  to  a  new  plant'  Held,  that  the  elevator  was  not 
vacant  or  unoccupied,  within  a  clause  of  forfeiture  in  case  it 
should  so  become  and  remain  for  ten  days. 

Increase  of  hazard.    The  removal  of  an  engine  from  the  building, 
4    during  the  continuance  of  the  policy  did  not  increase  the  risk. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Wednesday,  May  19, 1897. 

Action  at  law  on  a  policy  of  insurance  to  recover 
for  a  loss  alleged  to  have  been  covered  by  it.  There 
was  a  trial  by  the  court  without  a  jury,  and  a  judg- 
ment for  the  plaintiff.  The  defendant  appeals. — 
Affirmed. 

Barcroft  &  McCaughan  for  appellant. 

Bishop,  Bowen  <&  Fleming  for  appellee. 
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Robinson,  J. — ^On  the  thirteenth  day  of  April, 
1894,  the  defendant  issued  to  the  Coon  Valley  Fuel 
Company  the  policy  in  suit.  It  insured  the  fuel  com- 
pany against  loss  or  damage  by  fire  to  the  amount  of 
one  thousand  dollars  on  a  certain  elevator  building, 
engine,  and  fixtures,  and  other  machinery,  appur- 
tenances, and  property  of  various  kinds  then  owned 
by  the  insured,  and  situated  on  a  tract  of  land 
described,  in  Polk  county.  In  May,  1894,  the  fuel 
company  sold  the  property  insured  to  the  plaintiff, 
and  assigned  to  it  the  policy  of  insurance.  The 
defendant  was  notified  of  the  sale,  and  consented  to  the 
transfer,  by  an  indorsement  in  writing  made  on  the 
policy.  In  the  latter  part  of  the  same  month,  nearly 
all  of  the  property  covered  by  the  policy  was  destroyed 
by  fire,  and  this  action  is  brought  to  recover  the 
amount  of  the  policy.  The  defendant  pleaded  several 
defenses,  but  the  district  court  rendered  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  its  loss. 

I.  The  policy  provides  that  it  shall  be  void  "if  the 
insured  has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance  concern- 
ing this  insurance  or  the  subject  thereof,  or  if  the 
interest  of  the  insured  in  the  property  be  not  truly 
stated  herein,  *  *  *  or  if  the  subject  of  the  insurance 

be  personal  property,  and  be  or  become  incum- 
1         bered  by  a  chattel  mortgage."    The  defendant 

contends  that  the  policy  was  void  under  these 
provisions,  for  the  reason  that  the  fuel  company  repre- 
sented to  the  defendant  that  the  property  covered  by 
the  policy  was  unincumbered  at  the  time  the  policy 
was  issued,  when  the  truth  was  the  property  was  then 
incumbered  by  a  chattel  mortgage,  the  existence  of 
which  was  concealed  from  the  defendant.  It  appears 
that  a  mortgage  on  the  insured  property  had  in  fact 
been  drawn,  but  it  is  shown  beyond  question  that  it 
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was  never  delivered  to  or  for  the  mortgagees,  and  that 
it  never  became  eflfectual.  It  was  not,  therefore,  a 
mortgage  or  other  incumbrance,  within  the  meaning 
of  the  policy,  and  did  not  in  any  manner  affect  the 
title  to  the  property  insured. 

II.  It  is  claimed  that  the  policy  became  void  by 
the  transfer  of  the  property,  and  also  a  transfer  of  the 
policy;  that  the  transfer  of  the  property  was  made 

before  the  policy  was  transferred,  in  consequence 

2  of  which  the  poPcy  became  void;  and  that  the 
consent  of  the  defendant  to  its  transfer  did  not 

revive  it.  The  reasoning  of  the  appellant  on  this  point 
is  hardly  satisfactory.  The  petition  alleges  that  the 
interest  of  the  fuel  company  in  the  property  insured 
was  assigned  to  the  plaintiff,  subject  to  the  consent  of 
the  defendant,  and  that  on  the  same  day  such  consent 
was  given.  The  answer  does  not  deny  these  alle- 
gations, and  admits  that  the  policy  was  assigned 
to  the  plaintiff,  with  the  consent  of  the  defendant. 
There  could  have  been  but  one  purpose  in  the  assign- 
ment of  the  policy,  and  the  consent  of  the  defendant 
thereto,  which  was  to  continue  the  policy  in  force 
for  the  benefit  of  the  plaintiff,  and  that  was  done 

III.  The  policy  provides  that  it  shall  be  void  "if 
the  building  herein  described,  whether  intended  for 
occupancy  by  owner  or  tenant,  be  or  become  vacant 

or  unoccupied,  and  remain  so  ten  days."    The 

3  appellant  contends  that  the  elevator  was  vacant 
after  the  policy  was  issued,  and  before  the  fire, 

for  more  than  ten  days,  within  the  meaning  of  that 
provision.  The  facts  in  regard  to  this  matter  seem  to 
be  as  follows:  When  the  policy  was  issued,  the 
elevator  was  not  in  use  for  hoisting  coal,  and  had  not 
been  so  used  for  nearly  a  year.  The  fuel  company 
was  preparing  a  new  shaft  and  plant,  and  in  August 
or  September,  1893,  had  moved  the  top  works  of  the 
old  plant  to  the  new  one.    After  the  policy  was  issued. 
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the  engine  was  removed  from  the  elevator  insured, 
but  other  property  covered  by  the  policy  remained 
therein.  While  the  policy  was  in  force  the  elevator 
was  used  as  a  place  in  which  to  store  machinery,  tools, 
ropes,  and  various  other  articles.  That  was  the  use 
which  was  being  made  of  the  elevator  when  the  policy 
was  issued,  and  there  was  testimony  which  tends  to 
show  that  the  defendant  was  fully  informed  at  that 
time  with  respect  to  the  condition  and  use  of  the 
elevator,  and  that  it  would  not  be  used  again  for 

hoisting  coal.  The  removal  of  the  engine  did  not 
4         change  the  character  of  the  risk.    The  evidence 

was  ample  to  authorize  the  district  court  to  find 
that  the  elevator  was  not  at  any  time  vacant,  within 
the  meaning  of  the  policy.  Woodruff  v.  Insurance  Co.^ 
83  N.  Y.  134;  Short  v.  Insurance  Co.,  90  N.  Y.  16; 
Devine  v.  Insurance  Co.,  32  Wis.  471.  We  find  no  rea- 
son for  disturbing  the  judgment  of  the  district  court, 
and  it  is  affirmed. 


JOS    S08I 

106^3841 

V.  HOUDEOK   AND   KaTIE  PaULIOEK  V.  ThE  MERCHANTS    m     f^ 

AND  Bankers  Insurance  Company,  Appellant. 

Corporations:    bt-law  and  insurance  policy.    A  condition  in  a 

1  policy  which  provides  for  a  forfeiture  if  insured  place  an  incum- 

2  brance  without  the  written  consent  of  the  insurer,  is  enforceable, 
notwithstanding  that  the  insurer  had  a  by-law  when  the  policy 
issued  which  by- law  made  the  policy  void  if  an  incumbrance, 
without  consent,  reduced  the  Interest  of  the  assured  to  less  than 
the  amount  of  the  insurance. 

By-law:    Authority  to  make.    Under  McClain's  Code,  section  1692, 
8    which,  gives  to  directors  of  an  insurance  company  the  right  to 

establish  by-laws  not  inconsistent  with  its  charter,  directors  of  an  * 

insurance  company  may  adopt  by-laws,  though  no  authority  to 
make  by-laws  is  given  them  in  the  articles  of  incorporation. 

iBsnrance:    waiver  by  acceptance  of  premium.    That  an  insur- 

7    ance  company  accepted  an  assessment  paid  by  a  policy  holder  on 

a  gruaranty  note  executed  for  his  premium  was  not  a  waiver  of 

a  breach  of  a  condition  of  the  policy,  unless  the  company  had 
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knowledge  thereof  at  the  time  it  accepted  it;  neither  was  it  a 
waiver  to  retain  such  assessment,  and  under  the  evidence,  waiver 
was  a  jury  question. 

BepeaL    A  mere  disregard  of  a  by-law  of  an  insurance  company  by 

4  its  officers  is  not  sufficient  to  show  its  repeal. 

Setdement  and  Compromise:    evidenoe.    Where  an  agreement  recites 

5  that  it  was  an  agreement  of  settlement  and  compromise  of  a  dis- 
0    puted  claim,  it  is  inadmissible  in  an  action  on  such  claim. 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Buen- 
HAM,  Judge. 

Wednesday,  May  19, 1897. 

Action  at  law  upon  a  policy  of  insurance  issued  to 
V.  Houdeck;  loss,  if  any,  made  payable  to  Paulicek  as 
her  interest  may  appear  at  time  of  loss.  Defense,  a 
breach  of  condition  against  incumbrances.  Trial  to  a 
jury,  directed  verdict  for  plaintiffs,  and  defendant 
appeals. — Reversed. 

C.  E.  Campbell  and  Whipple  &  Zollinger  for  appel- 
lant. 

J.  J.  Mosnat  for  appellees. 

Deemer,  J. — The  issuance  of  the  policy,  the 
destruction  of  the  property  insured  by  fire,  and  the 
performance  of  all  the  conditions  precedent  to  plain- 
tiffs' right  to  recover,  are  admitted.  It  is  also  admitted 
that  after  the  execution  of  the  policy  the  assured 
placed  two  mortgages  upon  the  property,  for  the  sums 
of  three  hundred  dollars  and  four  hundred  and  sixty- 
five  dollars,  respectively.    Appellant  had  no  notice  of 

the  giving  of  these  instruments,  and  did 
1         not   consent  to  the  execution  thereof.     The 

policy  contained  this,  among  other  provisions: 
"This  contract  shall  be  void  and  of  no  effect,  unless 
consent  in  writing  is  indorsed  hereon  by  the  president 


May  1897]     Houdeok  v.  Bankers  Insubancb  Co.  305 

or  secretary  of  the  company,  *  *  *  if  interest  of 
the  assured  is  now,  or  shall  hereafter  be,  incumbered 
by  any  mortgage  or  lien  of  any  kind.  *  *  *"  The 
defendant  pleaded  a  breach  of  this  condition  as  a 
defense  to  the  action.  To  meet  this  defense,  plain- 
tiffs relied  upon  (1)  a  by-law  of  the  company  which 
they  claimed  modified  the  terms  of  the  policy,  and 
permitted  mortgaging  of  the  property;  (2)  recog- 
nition of  the  validity  of  the  policy,  and  negotiations 
for  a  settlement,  after  appellant  had  notice  of  the 
making  of  the  mortgages;  and  (3)  receipt  by  the  com- 
pany of  a  part  of  the  premium  after  the  fire,  and  after 
knowledge  of  the  alleged  breach  of  condition. 

The  by-law  upon  which  appellees  rely  was  adopted 
by  the  defendant's  board  of  directors,  and  is  as  follows: 
"In  all  cases  of  application  for  insurance,  the  appli- 
cant shall  state  the  true  value  of  the  property 

2  insured,  and  also  the  amount  of  incumbrance 
on  the  same:  and  should  there  afterwards,  dur- 
ing the  life  of  the  policy,  be  any  incumbrance  on  the 
property  insured,  so  as  to  reduce  the  real  interest  of 
the  party  insured  to  a  sum  less  than  the  amount  of 

insurance,  and  the   assured  shall  neglect   to 

3  obtain  the  consent  of  the  company  thereto,  then 
said  policy  shall  be  void."    Appellant  says  that 

this  by-law  is  of  no  validity  because  the  board  of 
directors  was  given  no  authority  in  the  articles  of 
incorporation  to  adopt  by-laws;  and  it  cites  the  famil- 
iar rule  that,  unless  the  articles  of  incorporation 
specifically  delegate  to  the  board  the  power  to  enact 
by-laws,  such  power  must  remain  in,  and  can  only  be 
exercised  by,  the  members  of  the  corporation,  as 
declared  in  Beach,  Corp.,  section  31,  and  Angell  & 
Ames,  Corp.,  section  327,  and  cases  cited.  The  answer 
to  this  contention  is  the  statute  (McClain's  Code,  sec- 
tion 1692),  which  gives  to  directors  of  insurance  com- 
panies organized  under  chapter  4  of  title  9  of  the* 
Vol.  102  la— 20 
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Code,  relating  to  insurance  companies,  whether  doing 
business  under  the  ordinary  or  mutual  plan,  the  right 
to  ordain  and  establish  such  by-laws  and  regulations, 
not  inconsistent  with  the  charter  or  with  the  constitu- 
tion and  laws  of  the  United  States  or  of  this  state,  as 
shall  appear  to  them  necessary  for  regulating  and  con- 
ducting the  business  of  the  company. 

Appellant  further  contends  that  this  by-law  had 
been  abrogated  and  repealed  before  the  issuance  of  the 
policy  in  suit.  There  is  no  evidence  of  any  direct 
action  of  the  corporation  repealing  it,  but  it  is  claimed 
that  the  course  of  business  of  the  company  was  such 
that  its  abrogation  should  be  inferred.  As  a  general 
rule,  a  by-law  can  only  be  repealed  by  the  authority 
which  made  it,  and  it  cannot  be  affected  by  usage  con- 
trary thereto.  True,  the  company  may,  in  certain 
cases,  be  estopped  from  setting  up  a  by-law  in  defense, 
when  all  the  members  have  assented  to  its  abrogation. 
But  the  mere  fact  that  the  oflScers  of  a  mutual 
4  company  have  disregarded  a  by-law  is  not  suf- 
ficient to  show  its  repeal.  Niblack,  Ben.  Soc. 
&  Ace.  Ins.  (1st  Ed.),  section  16;  Boone,  Corp.,  section 
56;  Beach,  Priv.  Corp.,  section  323.  The  parties  may, 
in  their  contract,  mutually  agree  to  a  waiver  of  a 
by-law.  It  is  held  by  q,  number  of  authorities  that,  if 
the  policy  is  inconsistent  with  the  by-law,  the  latter 
is  deemed  to  be  waived.  Davidson  v.  Society,  39  Minn. 
303  (39  N.  W.  Rep.  803);  Doane  v.  Insurance  Co.,  45  N. 
J.  Eq.  274  (17  Atl.  Rep.  625);  Philbrook  v.  Insurance  Co., 
37  Me.  137;  Insurance  Go.  v.  Rand,  24  N.  H.  428. 
Without  approving  this  doctrine,  it  is  sufl5cient 
to  say  that  there  is  nothing  in  the  articles 
of  incorporation,  so  far  as  shown,  prohibiting 
the  agents  of  the  company  from  making  a 
contract  with  the  conditions  appearing  in  the  policy 
in  suit;  and  it  must  be  presumed  that,  when  the  part- 
ies agreed  to  this  condition,  they  did  so  with  express 
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knowledge  of  the  by-law,  and  for  the  purpose  of  add- 
ing to  the  duties  assumed  by  the  assured, — that  is,  of 
securing  the  consent  in  writing  of  the  president  or 
secretary  to  the  mortgaging  of  the  property,  no  mat- 
ter what  the  amount  of  the  mortgage.  The  by-law 
does  not  require  the  company  to  pay  if  the  real  interest 
of  the  assured,  after  deducting  the  added  incumbrance, 
is  equal  to  or  more  than  the  amount  of  the  insurance; 
hence  the  clause  in  the  policy  is  not  in  conflict  with 
the  by-law.  And  as  we  have  said,  there  is  noth- 
ing in  the  by-law  or  in  the  articles  of  incorporation 
proscribing  the  making  of  such  a  contract. 

Appellees  contend,  however,  that  the  condition  was 
waived  by  the  appellant,  by  recognizing  the  policy,  and 
offering  to  pay  the  amount  of  the  loss  thereunder, 
5  after  notice  of  the  breach.  The  fire  occurred 
on  July  14,  1894.  On  August  1,  appellant  sent 
an  adjuster  to  examine  into  the  loss.  Appellees  gave 
notice  and  made  proofs  of  loss  on  August  31.  Some 
time  prior  to  the  fifth  day  of  February,  1895,  this  suit 
was  commenced.  After  the  commencement  of  the 
action,  defendant  requested  appellee  Houdeck  to  go 
to  Des  Moines  for  the  purpose  of  making  a  settlement 
or  compromise.  In  response  to  this,  Houdeck  went  to 
Des  Moines,  and  had  a  conference  with  the  vice-presi- 
dent of  the  company.  At  this  conference  an  agree- 
ment of  settlement  and  compromise  was  entered  into, 
by  which  Houdeck,  Paulicek,  and  Lahn  (one  of  the 
subsequent  mortgagees),  agreed  to  accept  one  hundred 
dollars  in  full  of  all  claims.  This  paper  was  signed 
by  Houdeck  alone,  and  he  agreed  to  get  the  signa- 
tures of  the  other  parties.  These  others  refused  to 
sign,  and  the  agreement  was  never  consummated. 
Appellees  say  that  this  amounted  to  a  recognition  of 
the  policy  after  notice  of  a  breach  of  condition,  and  a 
waiver  thereof;   while  appellant  contends  that  the 
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evidence  was,  and  is  inadmissible,  and  of  no  value,  for 
the  reason  that  it  was  an  attempt  at  settlement 

6  and  compromise.    There  is  no  evidence  to  the 
effect  that  Houdeck  or  his  co-plaintiff  was  put 

to  any  expense  in  the  matter  of  this  attempted  com- 
promise, and  the  agreement  itself  recites  that  it  was 
an  agreement  of  settlement  and  compromise  of  a  dis- 
puted claim.  It  is  uniformly  held,  that  an  offer  of 
compromise  is  inadmissible.  Home  Insurance  Co.  v. 
Baltimore  Warehouse  Co,,  93  U.  S.  527;  May,  Ins.,  294g; 
Greenleaf,  Ev.,  section  192;  Richards  v.  hisurance  Co. 
(Mich.)  47  N.  W.  Kep.  350;  Horton,  Ins.,  section  1090. 
The  agreement  contained  in  this  offer  of  settlement 
has  in  it  no  statement  or  admission  of  fact  in  recogni- 
tion of  the  validity  of  the  policy  which  can  be  divorced 
from  the  offer,  and  made  the  foundation  of  a  waiver. 
It  seems  to  us,  that  there  was  no  waiver  of  the  breach 
of  the  condition  of  the  policy  in  this  offer  to  compro- 
mise. A  jury  might  have  found  that  appellant  was 
at  the  time  denying  all  liability,  and  made  the  offer, 
not  in  recognition  of  the  validity  of  the  policy,  but  for 
the  purpose  of  buying  its  peace. 

It  is  also  insisted  that  the  appellant  waived  the 

breach  of  condition  for  the  reason  that  after  the  loss, 

and   after   knowledge    of   the    breach,  it   received, 

accepted,    and    retained    an    assessment   paid 

7  by    appellee     upon    a    guaranty    note    exe- 
cuted   by    him    for   his    premium.    That    it 

did  accept  and  retain  such  assessment  is  con- 
ceded, but  it  was  for  an  assessment  due  at 
the  time  the  payment  was  made,  and  liability  for 
it  accrued  during  the  life  of  the  policy.  It  had  the 
right  to  the  money,  and  did  not  waive  the  breach  of 
condition  unless  it  had  knowledge  thereof  at  the 
time  it  accepted  it.  There  is  no  evidence  whatever 
to  the  effect  that  it  had  any  knowledge  of  the  exist- 
ence of  these  subsequent  mortgages  at  the  time  it 
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accepted  the  amount  of  the  assessment.  It  did  not 
waive  the  breach,  then,  by  accepting  the  money.  Nor 
do  we  think  it  waived  it  by  retaining  the  same,  for  it 
was  under  no  obligation  to  return  the  premium  paid 
before  knowledge  of  the  forfeiture.  Ilarle  v.  Insur- 
ance Co.,  71  Iowa,  401  (32  N.  W.  Rep.  396);  Harris  v. 
Insurance  Co.,  53  Iowa,  236  (5  N.  W.  Rep.  124);  May, 
Ins.,  506.  Taking  the  most  favorable  view  of  the  evi- 
dence as  to  waiver,  it  was  a  question  for  the  jury, 
and  not  for  the  court,  to  determine  whether  the 
appellant,  after  notice  of  the  breach  of  condition,  did 
any  act  indicating  an  intention  not  to, rely  thereon. 
For  the  errors  pointed  out,  the  judgment  is  ee versed. 


M.  D.  Cord,  Appellant,  v.  John  Barrt. 

Appeal:  conflicts  in  abstracts:  Duty  to  furnUh  transcript. 
Where  there  is  an  issue  as  to  the  sufficiency  of  the  abstract,  the 
burden  is  upon  the  appellant  to  provide  a  transcript  of  the  record, 
and  for  failure  to  do  so  the  appeal  must  be  dismissed. 

Appeal  from   Woodhury  District  Court. — Hon.  G.  W. 
Wakefield,  Judge. 

Wednesday,  May  19, 1897. 

Action  at  law  to  recover  the  value  of  seven  hun- 
dred and  sixty  bushels  of  corn,  alleged  to  be  due,  under 
a  written  lease,  on  account  of  rent  for  the  year  1894, 
and  for  a  landlord's  attachment.  The  defendant 
answered,  admitting  the  execution  of  the  lease,  and 
alleging  a  subsequent  oral  agreement  by  which  the 
amount  of  rent  corn  and  the  time  of  delivery  were 
changed,  and  that  he  has  fully  performed  said  oral 
agreement.  He  also  alleges,  by  way  of  counter-claim, 
that  the  attachment  was  wrongfully  sued  out,  and 
asks  damages.  Verdict  and  judgment  were  rendered 
for  the  defendant  in  the  sum  of  one  hundred  and 
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fifty-three   dollars   and   thirty-five   cents.    Plaintiff 
appeals. — Dismissed. 

Jepson  &  Jepson  and  Marks  &  Mould  for  appellant. 

Marsh  &  Henderson  for  appellee. 

Given,  J. — Appellant's  abstract  was  served  Febru- 
ary 7,  and  filed  February  10,  1894,  wherein  he  says: 
"And  this  abstract  contains  all  of  the  evidence  pro- 
duced, offered,  and  introduced  upon  the  trial  of  this 
case,  the  objections  thereto  and  the  rulings  thereon, 
and  all  exceptions  taken,  all  of  the  instructions  of  the 
court,  and  the  instructions  asked  by  the  plaintiff,  and 
is  a  complete  and  true  abstract  of  the  record  therein." 
February  22,  1896,  appellee  filed  an  amendment  to  the 
abstract,  wherein  he  denies  that  said  abstract  and 
amendment  contain  **all  the  record,  or  all  the  plead- 
ings, or  all  the  evidence  offered  or  introduced  on  the 
trial."  February  25,  1896,  the  appellant  filed  an 
amendment  to  his  abstract,  wherein  he  states  as  fol- 
lows: "And  the  original  abstract  of  the  appellant 
herein  filed,  together  with  the  appellee's  amendment 
thereto,  and  this  amendment  of  appellant's  abstract, 
contains  all  of  the  evidence  produced,  offered,  and 
introduced  on  the  trial  of  this  cause;  all  of  the  objec- 
tions thereto,  and  the  rulings  on  such  objections,  and 
the  exceptions  taken  thereto;  all  of  the  instructions 
asked  for  by  the  plaintiff,  and  the  rulings  of  the  court 
thereon,  and  plaintiff's  exceptions  to  such  rulings;  all 
of  the  instructions  given  by  the  court,  and  all  of  the 
exceptions  taken  thereto, — and  is  a  true  abstract  of 
all  of  the  evidence,  pleadings,  and  of  all  of  the  record 
in  said  cause."  This  amendment  does  not  set  out  any 
part  of  the  record.  Appellant  further  states  that  a 
transcript  of  the  evidence  is  on  file  in  the  office  of  the 
clerk  of  the  district  court,  and  "invites  the  appellee  to 
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file  the  said  transcript  in  this  court,  and  the  supreme 
court  is  respectfully  asked  to  order  the  same  filed,  if 
deemed  necessary  or  expedient  in  determining  the 
question  in  this  case  presented  and  involved."  Here 
we  have  a  direct  issue  as  to  the  suflSciency  of  the 
abstract;  the  appellant  affirming  and  the  appellee 
denying.  In  such  case  the  dispute  can  only  be  deter- 
mined by  reference  to  the  transcript.  Appellant  seems 
to  think  that  it  is  the  duty  of  the  appellee  to  file  the 
transcript,  or  of  the  court  to  order  it  to  be  filed,  but 
such  is  not  the  practice.  The  burden  is  upon  the 
appellant,  in  case  of  such  a  denial,  to  sustain  what  he 
has  affirmed,  by  a  production  of  the  transcript;  and, 
as  he  has  not  done  this,  we  are  as  if  no  record  what- 
ever was  before  us.  See  Lookabill  v.  Foulks,  83  Iowa, 
423;  Chapin  v.  Garretson^  85  Iowa,  377,  and  Griffith  v. 
Harvester  Co.y  92  Iowa,  635.  With  this  condition  of 
the  record,  the  appeal  must  be  dismissed. 


C.  T.  FiTTS  &  Company  v.  Henry  Reinhart,  Appellant. 


Contraet:    performance  made  impossible.    A  proyision  in  a  build- 

1  ing  contract  that  a  certificate  shall  be  obtained  from  the  architect 
for  all  the  payments,  does  not  require  the  contractor  to  procure 
such  certificate  where  the  architect  has  been  discharged  by  the 
owner. 

Waiver  of  performance.    An  owner  who  has  without  objection  per- 

2  mitted  a  c  ntractor  for  the  construction  of  a  steam-heating  plant 
to  make  side  connection  for  such  plant  instead  of  top  connection 
as  provided  by  the  contract,  is  not  entitled  to  a  deduction  from  the 
contract  price,  of  the  amount  which  it  would  cost  to  change  the 
connection  from  side  to  top. 

Damages:    evidence  op  amount  essential.    Though  defendant  was 

8    put  to  expense  in  necessary  changes  because  the  plaintiff  did  not 

complete  a  building  contract  in  accordance  with  its  terms,  if  the 

evidence  fails  to  show  the  amount  of  such  expense,  there  can  be  np 

recoverjr  on  a  counter-claim. 
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Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Wednesday,  May  19,  1897. 

Action  to  foreclose  a  mechanic's  lien.  Judgment 
and  decree  for  the  plaintiff,  and  defendant  appeals. — 
Modified  and  affirmed. 

Milchrist  &  Robinson  and  Lynn  &  Foley  for  appel- 
lant. 

Marks  &  Mould  for  appellees. 

Ladd,  J. — The  plaintiff  entered  into  a  written 
contract  with  the  defendant  to  furnish  labor  and 
material  necessary  for  the  construction  of  a  steam- 
heating  plant  in  the  Reinhart  Flats,  in  Sioux  City, 
according  to  certain  plans  and  specifications.  The 
contract  provides:  "All  work  to  be  done  under  the 
supervision  and  to  the  satisfaction  of  said  architect 
(acting  as  said  owner's  agent).    *    ♦    *    The  last  and 

final  payment  to  be  made  within  ten  days  after 
1         all  work  is  completed,    *    ♦    *    provided  that 

for  all  payments  a  certificate  shall  be  obtained 
from  and  signed  by  said  architect."  No  certificate  was 
furnished,  and  the  defendant  claims  that,  for  this  rea- 
son, the  action  cannot  be  maintained.  He  relies  on 
McNamara  v.  Harrison,  81  Iowa  486  (46  N.  W.  Rep, 
976),  where  it  is  held  that  parties  may  bind  them- 
selves to  make  payment  on  the  certificate  or  esti- 
mate of  some  third  person,  such  as  an  engineer  or 
architect;  and  unless  there  be  some  good  reason  why 
it  is  not  furnished,  no  action  can  be  maintained.  The 
evidence  in  this  case  furnishes  a  very  good  excuse  for 
not  obtaining  the  required  certificate.  Before  the 
plant  was  completed,  the  defendant  dispensed  with 
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the  services  of  his  architect,  and  directed  his  engineer 
to  see  that  it  was  put  in  right.  By  the  terms  of  the 
contract,  the  architect  was  to  act  as  his  agent  in  super- 
intending the  work,  and  in  making  the  certificates 
upon  which  payments  might  be  made.  Certainly, 
after  his  discharge,  the  defendant  would  not  be  bound 
by  anything  he  might  do.  If  so,  then  the  plaintiff 
was  relieved  from  the  conditions  of  the  contract 
requiring  the  approval  of  this  architect  and  his  certi- 
ficate before  payment. 

II.  The  contract  required  the  plaintiff  to  furnish 
a  steam-heating  and  power  plant,  in  strict  accordance 
with  the  plans  and  specifications.  This  was  not  done. 
That  some  of  the  work  performed  and  materials 
furnished  were  as  expensive  as  that  agreed  does  not 
always  answer  the  objection  to  a  failure  to  comply 
with  the  terms  of  the  contract.  One  main  and  some 
of  the  pipes  were  too  small.  Many  valves  required 
were  omitted,  and  the  ceiling  plates  were  not  as 
agreed.    The  tank  was  necessarily  smaller  than 

2  called  for,  but  a  proper  discount  was  allowed  on 
this.    The  evidence,  however,  fails  to  show  the 

cost  of  procuring  and  placing  larger  pipes  and  main, 
necessary  valves,  and  changing  the  ceiling  plates. 
True,  estimates  were  given  of  the  cost  of  making  the 
plant  comply  with  the  contract,  but  these  were  on  the 
basis  of  so  changing  the  system  as  to  connect  all  pipes 
with  the  mains  from  the  top,  instead  of  the  side.  The 
defendant,  at  considerable  cost,  had  it  so  changed,  and 
some  other  defects  remedied.  Much  evidence  was 
introduced  on  the  question  as  to  whether  a  top  or 
a  side  connection  is  preferable.  We  need  not  deter- 
mine, if  we  could,  which  method  is  best.    The 

3  defendant  made  no  objection  to  the  side  fcon- 
nection,  nor  did  his  architect  or  engineer,  until 

the  work  was  done  and  all  pipes  laid.  Had  he  desired 
the  other  method,  he  should  have  so  indicated  in  time 
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to  enable  plaintiff  to  comply  with  his  wishes.  That 
adopted  is  approved  by  many  experts,  and  believed  by 
the  plaintiff  to  be  preferable.  As  the  cost  of  making 
such  changes  and  furnishing  such  material  as  defend- 
ant was  entitled  to  is  not  shown,  damages  cannot  be 
allowed  on  the  counter-claim. 

III.  An  engine  was  purchased  at  the  agreed  price 
of  three  hundred  and  seventy-five  dollars,  and  after- 
wards a  larger  one  ordered.  The  defendant  claims  the 
last  one  was  not  to  exceed  in  cost  the  sum  of  fifty  dol- 
lars more  than  that  first  bought,  while  the  plaintiff 
says  he  was  to  receive  the  market  price.  The  evidence 
is  conflicting,  but  we  think  the  circumstances  sustain 
the  contention  of  the  defendant.  It  is  insisted  the 
engine  was  guaranteed  to  do  the  work  for  which  it 
was  purchased,  and  failed  to  do  so.  This  need  not  be 
considered,  as  the  damages  occasioned  by  such  failure 
have  not  been  proven.  Threshing  Machine  Go.  v.  Haven, 
65  Iowa,  359  (21  N.  W.  Rep.  677). 

IV.  There  are  other  items  set  out  in  the  petition 
for  which  recovery  is  claimed,  but  no  evidence  was 
introduced  tending  to  show  that  its  articles  were  ever 
sold  or  delivered  to  the  defendant.  The  contract  price 
for  the  plant  was  four  thousand,  five  hundred  and 
sixty-five  dollars,  and  the  price  allowed  for  the  engine 
four  hundred  and  twenty-five  dollars.  From  these 
must  be  deducted  the  two  thousand  five  hundred  dol- 
lars paid,  and  the  sixty  dollar  reduction  on  the  tank, 
leaving  the  sum  of  two  thousand  four  hundred  and 
thirty  dollars  owing  plaintiff,  with  interest  at  six  per 
cent,  per  annum  from  February  23,  1893.  What  has 
been  said  indicates  that  the  costs  on  the  counter-claim 
were  properly  taxed  to  the  defendant  by  the  district 
court.  The  costs  in  this  court  will  be  taxed  to  the 
plaintiff, — Modified  and  affirmed. 
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The  Faemers  Savings  Bank  op  George,  Appellant,  v. 

William  Wilka.  ^^-3-,. 

Indorsemeftt  in  Blank:    pahol  yabiancb.    Where  a  note  provides  102    316 

1  that  indorsers  waive  presentment,  protest,  and  notice  of  non-  1?? I 

payment,  one  transferring  it  by  blank  indorsement  cannot  show 

by  parol  that  his  indorsement  was  simply  to  transfer  title,  eyen, 
as  against  a  holder  who  knew  of  such  verbal  agreement. 

Ai^eal:    assignment  of  errors.    An  assignment  of  error  in  giving 

2  a  specified  part  of  an  instruction  is  sufficient  without  stating  in 
what  respect  it  was  claimed  to  be  erroneous. 

Appeal  from  Lyon  District  Court. — Hon.  Soott  M.  Ladb, 

Judge.  ^ 

Thursday,  May  20, 1897. 

Action  at  law  to  recover  the  amount  due  on  a 
promissory  note.  The  action  was  commenced  in 
justice's  court  against  the  makers  of  the  note,  and 
William  Wilka  as  indorser.  Judgment  was  rendered  in 
that  court  against  the  defendants,  and  Wilka  appealed 
therefrom  to  the  district  court.  A  trial  by  jury,  had 
in  that  court,  resulted  in  a  verdict  for  Wilka.  From 
a  judgment  rendered  in  his  favor  for  costs,  the  plain- 
tiff appeals. — Reversed. 

J.  M.  Parsons  for  appellant. 

E.  C.  Roach  for  appellee. 

Robinson,  J. — The  note  in  suit  was  dated  the 
twenty-fifth  day  of  March,  1891,  is  for  the  sum  of  one 

hundred  and  twenty-five  dollars,  with  interest 
1         thereon   at   the   rate  of  eight  per  cent,  per 

annum,  and  was  made  payable  to  Wilka.  It 
contained  a  provision  giving  any  justice  of  the  peace 
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before  whom  suit  might  be  brought,  jurisdiction  of  it, 
and  also  the  following:  "The  drawers  and  indorsers 
severally  waive  presentment  for  payment,  protest,  and 
notice  of  protest,  and  non-payment  of  this  note,  and 
suit  against  the  maker."  The  note  was  transferred  to 
the  plaintiff  by  a  blank  indorsement  made  by  Wilka. 
He  filed  an  answer  in  the  district  court,  in  which  he 
alleged  that  when  he  indorsed  the  note  to  the  plaintiff 
it  was  orally  agreed  between  them  that  the  defendant 
should  not  be  liable  on  the  note,  that  his  indorsement 
was  merely  for  the  purpose  of  transferring  the  note, 
and  that  the  plaintiff  should  look  to  the  makers  of  the 
note  alone  for  payment. 

I.  The  appellee  has  filed  a  motion  to  strike  from 
the  record  the  appellant's  assign  mcmt  of  errors  on  the 
ground  that  it  is  too  indefinite  to  conform  to  the  stat- 
ute. The  only  point  urged  by  the  appellant  is 
2  that  the  effect  of  the  blank  indorsement  of  such 
a  note  as  that  in  suit  cannot  be  defeated  by 
proving  a  contemporaneous  verbal  agreement  that 
the  indorser  should  not  be  liable  on  the  note  by 
reason  of  the  indorsement.  We  need  to  consider  but 
one  of  the  errors  assigned,  and  that  is  as  follows: 
"The  court  erred  in  giving  the  first  division  of  para- 
graph 2  of  its  instructions  to  the  jury."  The  para- 
graph specified  was  duly  excepted  to  at  the  time  it 
was  given.  The  first  paragraph  thereof  is  as  follows: 
"It  appears  from  the  evidence  that  the  defendant, 
Wilka,  sold  and  transferred  the  note  in  controversy 
to  the  plaintiff,  and  wrote  his  name  across  the  back  of 
said  note.  Now,  if  you  find  from  the  evidence  before  you 
that  at  the  time  Wilka  wrote  his  name  on  the  back  of 
the  note,  and  transferred  same  to  the  plaintiff,  it  was 
agreed  between  Wilka  and  the  plaintiff  that  he  should 
so  do  for  the  purpose  of  transferring  the  note  to  plain- 
tiff, and  that  plaintiff  would  not  hold  him  liable  on 
said  note,  but  would  look  to  the  signers  of  said  note 
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alone  for  payment  thereof,  or  substantially  so  agreed, 
then  you  will  find  for  the  defendant."  The  assign- 
ment designated  the  particular  part  of  the  charge 
which  was  claimed  to  be  erroneous,  and  was  suflScient, 
under  numerous  decisions  of  this  court.  It  was  not 
necessary  to  state  in  what  respect  the  paragraph 
was  claimed  to  be  erroneous.  Sherwood  v.  Snow,  46 
Iowa,  482;  Wood  v.  Whitton,  66  Iowa,  300  (19  N.  W. 
Rep.  907,  and  23  N.  W.  Rep.  675);  Hatmner  v.  Railivaij 
Co.,  70  Iowa,  624  (25  N.  W.  Rep.  246);  Hathaway  v. 
Insurance  Co.,  64  Iowa,  231  (20  N.  W.  Rep.  164);  Clark 
V.  Ralls,  50  Iowa,  279;  Schaefert  v.  Railway  Co.,  62 
Iowa,  629  (17  N.  W.  Rep.  893).  The  appellee  relies 
upon  a  paragraph  contained  in  Koenigs  v.  Railroad 
Co.,  98  Iowa,  569  (65  N.  W.  Rep.  315),  as  announcing  a 
diflferent  rule,  but  the  paragraph  was  stated  to  be  the 
view  of  the  writer  of  the  opinion  only,  and  nothing 
decided  by  the  opinion  is  in  conflict  with  the  conclu- 
sions we  reach,  nor  with  the  rule  of  practice  hereto- 
fore approved  by  this  court.  Applying  that  rule  to 
the  assignment  in  question,  we  must  hold  it  to  be 
sufficient. 

II.  In  the  case  of  Bank  v.  Sigstad,  96  Iowa,  491 
(65  N.  W.  Rsp.  407),  we  considered  the  effect  of  the 
blank  indorsement  of  a  promissory  note  made  by  the 
payee  thereof.  The  note  contained  the  following  pro- 
vision: *The  makers,  indorsers,  and  guarantors  of 
this  note  ♦  ♦  *  hereby  waive  presentment  of  pay- 
ment, notice  of  non-payment,  protest,  and  notice  of 
protest,  and  due  diligence  in  bringing  suit  against  any 
party  thereto."  We  held  that  the  defendant  Bangs, 
who  was  the  payee  of  the  note,  by  his  blank  indorse- 
ment, became  absolutely  liable  for  the  payment  of  the 
note  in  case  the  makers  did  not  pay  it,  and  that  he 
could  not  show,  as  against  the  indorsee,  nor  against 
any  holder  of  the  note,  even  though  he  had  taken  it 
with  knowledge  of  the  facts,  that  when  the  indorsement 


318  Bbiogs  v.  Briogs.  [102  Iowa 

was  made  it  was  verbally  agreed  between  him- 
self and  the  indorsee  that  he  should  not  be  bound  by 
the  indorsement.  The  provision  of  the  note  upon 
which  that  decision  depended  was,  so  far  as  it  relates 
to  the  question  we  are  now  required  to  determine,  the 
same,  in  legal  effect,  as  that  contained  in  the  note  in 
suit  which  we  have  set  out;  and  under  the  rule  of  that 
case  the  portion  of  the  charge  given  to  the  jury  in  this 
case  which  we  have  quoted  was  erroneous.  Neither 
of  the  cases  of  Trumin  v.  Bishop,  83  Iowa,  697  (50  N. 
W.  Rep.  278),  and  Harrison  v.  McKim,  18  Iowa,  485, 
relied  upon  by  the  appellee,  involved  a  note  which 
contained  a  provision  in  any  respect  like  that  which 
was  controlling  in  the  case  of  Bank  v.  Sigstad,  supra, 
and  in  this  case,  and  the  contracts  of  the  indorsers 
were  therefore  not  fully  expressed  by  the  indorsements 
in  blank.  For  the  error  in  the  charge  pointed  out,  the 
judgment  of  the  district  court  is  reversed. 


Carrie  Briggs  v.  L.  L.  Briggs,  Appellant. 

Divorce:    cruel  treatmbnt.    A  charge  of  cruelty,  in  that  defendant 

1  had  an  abortion  produced  on  plaintiflf,  is  not  supported  in  an 
action  for  maintenance,  by  plaintiflTs  testimony  as  to  her  sickness, 
opinions  of  physicians  that  it  might  liave  resulted  from  abortion, 
though  it  might  have  been  otherwise  caused,  where  it  appears 
that  plaintiflTs  menses  were  regular  at  the  time  of  the  alleged 
abortion;  that  she  frequently  stated  thereafter  that  she  had  not 
miscarried;  and  did  not  claim  to  have  discovered  the  alleged  abor- 
tion until  after  bringing  the  action,— four  years  later;  and  where 
a  witness  contradicted  plaintiff  as  to  occurrences  on  that  day;  and 
defendant  and  the  physician  alleged  to  have  produced  the  abor- 
tion denied  all  knowledge  of  it. 

Desehtion.    Failure  of  a  husband  to  protest  against  the  action  of  his 

2  wife  in  leaving  him  with  a  statement  that  she  is  going  on  a  visit, 
will  not  entitle  the  wife  to  a  divorce  against  him  on  the  ground  of 
desertion,  although  he  believed  she  was  deserting  him  when  she 
made  such  statement. 
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Appeal  from  Chickasaw  District  Court. — Hon.  A.  N. 
HoBsoN,  Judge. 

Thursday,  May  20, 1897. 

Action  by  plaintiff  for  alimony  and  separate  main- 
tenance, and  by  defendant,  in  his  cross-petition,  for 
a  divorce.  Decree  was  entered  ordering  the  defendant 
to  pay  plaintiff  six  hundred  and  forty  dollars,  and  two 
hundred  and  forty  dollars  annually  for  maintenance, 
and  an  attorney's  fee  of  two  hundred  dollars,  and  dis- 
missing the  cross-petition.  Defendant  appeals.  Later, 
plaintiff  appealed. — Reversed. 

Springer  &  Clary  for  appellant. 

L.  Bullis  and  J.  H.  Powers  for  appellee. 

Ladd,  J. — The  plaintiff  and  defendant  were  mar- 
ried June  13,  1888.  At  that  time  the  plaintiff  was 
about  twenty-six  years  old,  and  the  defendant  thirty. 
They  lived  happily  together  until  May  29,  1889,  when 
plaintiff  became  sick,  and  has  never  recovered.  She 
was  under  the  care  of  local  physicians  until  the  latter 
part  of  September,  when  she  was  taken  to  the 
Woman's  Hospital  in  Chicago  for  treatment  by  a 
specialist.  She  returned  to  her  home  in  April  follow- 
ing, and  remained  there  till  March  4,  1891,  when  she 
left  defendant,  and  has  since  resided  with  her  sister, 
in  Minnesota.  In  February,  1893,  she  began  this 
action,  basing  her  claim  for  alimony  and  separate 
maintenance  on  three  grounds:  (1)  Habitual  drunk- 
enness, (2)  cruel  and  inhuman  treatment,  (3)  deser- 
tion. The  first  ground  has  been  abandoned,  but  the 
others  are  insisted  on.  The  defendant,  in  a  cross- 
petition,  asks  for  a  divorce  on  the  ground  of  desertion. 
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L  Has  the  defendant  so  inhumanely  treated  his 
wife  as  to  endanger  her  life?  She  now  claims  that 
her  sickness  was  occasioned  by  an  abortion  produced 
by  Dr.  Babcock,  with  the  consent  and  procure- 
1  ment  of  the  defendant.  To  sustain  this  accu- 
sation, she  relies  on  the  testimony  of  the  woman 
and  her  daughter  who  washed  her  bedding  at  the  time, 
and  say  that  it  was  as  bloody  as  when  a  miscarriage 
has  taken  place;  upon  her  own  graphic  account  of  her 
sickness  and  suffering;  and  upon  the  opinions  of  phy- 
sicians that  her  ailments  may  have  resulted  from  an 
abortion.  On  the  other  hand,  it  appears  that  her  men- 
ses were  regular  and  uninterrupted,  and  that  she 
repeatedly  stated  during  the  summer  that  she  did  not 
have  a  miscarriage.  Dr.  Babcock  and  defendant  deny 
all  knowledge  of  any  abortion,  Mrs.  Babcock,  who 
was  at  the  house  several  times  a  day  during  this  sick- 
ness, knew  nothing  of  it.  Belle  Miller  denies  having 
witnessed  the  scenes  described  by  plaintiff  as  having 
occurred  in  her  presence.  The  physicians  agree  that 
her  disease  did  not  necessarily  result  from  the  cause 
alleged,  and  there  is  not  a  particle  of  evidence  tend- 
ing to  show  that  defendant  or  Babcock  ever  did  any- 
thing to  occasion  an  abortion.  The  plaintiff  did  not 
make  the  discovery  until  four  years  had  elapsed.  She 
had  left  the  defendant  and  begun  this  suit  in  the  mean- 
time.   The  charge  is  unfounded. 

The  claim  is  also  made  that  proper  medical  aid 
was  not  furnished,  and  that  defendant  insisted  on 
treatment  by  Babcock  against  the  plaintiff's  wishes. 
It  was  only  natural  that  defendant  prefer  a  relative, 
who  was  a  next-door  neighbor,  as  his  family  physician. 
The  weight  of  the  evidence,  however,  shows  that  no 
objection  was  made  to  him  until  her  return  from 
Chicago,  and  then,  in  deference  to  her  washes.  Dr. 
Wight  was  called. 
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It  is  insisted  that  defendant  treated  his  wife  with 
indifference  and  neglect  after  her  return  from  Chicago. 
He  sent  Dr.  Babcock  there  to  offer  his  assistance, 
on  her  return  home.  This  she  declined,  and  employed 
a  nurse  to  accompany  her,  at  considerable  expense. 
Dr.  By  ford  invited  Dr.  Babcock  to  be  present  at  the 
final  examination  of  plaintiff  at  the  hospital,  but  she 
told  him  his  presence  was  not  desired.  Under  such 
circumstances  the  greetings  of  the  defendant  might 
not  have  been  as  cordial  as  they  should  when  his  wife 
returned.  From  this  time  on  her  mother  took 
exclusive  care  of  plaintiff.  She  was  irritable,  fault- 
finding, and  hysterical,  and  found  nothing  in  defend- 
ant, or  what  he  did,  to  commend,  and  everything  in 
his  mother,  sister,  and  uncle,  as  well  as  himself,  to  con-  • 
demn.  He  undoubtedly  relied  too  much  on  her 
mother's  care,  and  failed  to  show  his  sick  wife  many 
of  those  attentions  and  courtesies  which  are  so  much 
in  a  woman's  life.  But  her  treatment  of  him  and  his 
relatives  made  this  inevitable.  She  suspected  him  of 
trying  to  poison  her,  and  it  was  only  an  unfounded 
suspicion.  Her  mother  had  come  to  be  more  to  her 
than  her  husband,  and  when  she  left,  both  went 
together,  voluntarily,  and  not  in  fear.  Only  a  few  of 
the  many  charges  have  been  mentioned,  but  enough  to 
show  that  the  evidence  fails  to  establish  such  inhuman 
treatment  as  is  contemplated  by  the  statute. 

II.  There  is  no  evidence  tending  to  support  the 
charge  of  desertion  alleged  in  the  petition.  The  plain- 
tiff admits  she  left  defendant.  All  arrangements  were 
made  for  a  home  in  Minnesota  before  her 
2  intended  departure  was  disclosed  to  her  hus- 
band. He  furnished  boxes  for  packing,  and 
attended  to  the  shipment  of  the  goods.  He  paid 
expenses  of  transportation,  but  nothing  more. 
He  assisted  her  to  the  train,  and  accompanied  her  as 
tu  as  Austin,  Minn.,  where  she  was   met  by  her 
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brother-in-law,  in  pursuance  of  an  understanding  had 
before  her  husband  learned  she  expected  to  go  away. 
He  made  no  objections  to  the  proposed  visit,  and  no 
inquiry  as  to  the  date  of  her  expected  return.  The 
only  occurrence  which  might  have  led  him  to  suspect 
her  intentions  was  the  shipment  of  all  household  goods 
belonging  to  her,  and  part  of  his  own.  Even  if  he  did 
believe  she  was  deserting  him,  he  was  not  required, 
under  the  circumstances  disclosed  in  this  case,  to  pro- 
test against  her  action  in  so  doing.  The  evidence 
clearly  shows  that  plaintiff  deserted  her  husband,  and 
he  is  entitled  to  a  decree  of  divorce  on  that  ground. 
The  motions  filed  are  without  merit,  and  require  no 
consideration. — Reversed. 


.  Olb  Stenson  Furenes,  Stine  Stenson  Furenes,  et  al.^ 
V.  John  Severtson,  et  al.,  Appellants. 

Wills:    "MY  HEIRS*'  construed:    Alienage.    A  devise  of  half  of  the 

1  estate  of  a  childless  testator  to  his  heirs  and  the  other  half  to  the 
heirs  of  his  wife,  passes  the  title  to  half  such  remainder  to  the 

2  collateral  heirs  of  testator,  although  they  are  all  non-resident 
aliens,  and  the  heirs  of  the  wife  are  citizens,  under  Acts  Twenty- 
second  General  Assembly,  chapter  85,  section  2,  authorizing  any 
non-resident  alien  to  acquire  and  hold  real  property  under  speci- 
fied conditions.  The  words  "my  heirs"  are  here  used  as  a  descrip- 
tion and  not  to  denote  succession.  It  was  not  the  intent  of  tes- 
tator to  exclude  such  of  his  "heirs"  as  were  unable  to  take  by 
descent,  on  account  of  alienage. 

Aijkn:  Devise.  A  non-resident  alien  may  take  by  devise  under  Acts 
2  Twenty-second  General  Assembly,  chapter  85,  section  1,  prohibit- 
ing a  non-resident  from  acquiring  title  to  or  taking  any  lands  by 
devise  or  otherwise  except  as  afterwards  provided,  and  section  2, 
authorizing  non-resident  aliens  to  acquire  and  hold  three  hundred 
and  twenty  acres  of  land,  if  within  five  years  from  the  date  of  pur- 
chase the  same  is  placed  in  the  actual  possession  of  a  relative 
within  the  third  degree,  and  suoh  relative  becomes  a  naturalized 
citizen  within  ten  years  from  the  purchase. 
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Adjudication:    parties:    Partition,     A  decree  in   partition  is  not 
8    binding  on  parties  interested  in  the  land,  who  were  not  made  par- 
ties thereto. 

Appeal   from     Story    District     Court. — Hon.    S.    M. 
Weaver,  Judge. 

Thursday,  May  20, 1897. 

Suit  in  equity  to  partition  real  estate.  The 
lower  court  sustained  a  demurrer  to  the  defendants' 
answer,  and  they  appeal. — Affirmed. 

M.  P.  Webb  and  Read  &  Read  for  appellants. 

E.  II.  Addison,  W.  G.  Harvison^  and  D.  J.  Vinje 
for  appellees. 

Debmer,  J. — Thor  Olson  and  his  wife,  who  were 
natives  of  Norway,  although  citizens  of  the  United 
States,  resided,  prior  to  their  death,  in  Story  county. 
Olson  was  seized  of  the  lands  which  are  the  sub- 
1  ject  of  controversy,  and  before  his  death  exe- 
cuted a  will,  in  which  he  devised  his  real  estate 
to  his  wife  for  life,  remainder  over,  one-half  to  his 
heirs  and  one-half  to  the  heirs  of  his  wife.  The  widow 
elected  to  accept  the  provisionsof  the  will,  and  entered 
into  the  possession  of  the  real  estate,  which  she  held 
until  the  dale  of  her  death,  August  29,  1892.  These 
parties  had  no  children.  The  plaintiflFs  are  the 
collateral  heirs  of  Thor  Olson,  and  are  each  and 
all  non-resident  kliens.  The  defendants  are  the  col- 
lateral heirs  of  the  wife,  and  they,  or  some  of  them, 
are  residents  and  citizens  of  the  United  States. 
After  the  death  of  Olson  and  his  wife,  the  defendants 
had  the  lands,  of  which  their  ancestors  died  seized,  par- 
titioned among  themselves,  but  plaintiffs  were  not 
made  parties  to  the  suit.  The  contention  of  appel- 
lants under   these   facts    is    that  plaintiffs    cannot 
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inherit  from  Thor  Olson  on  account  of  their  alienage, 
because  of  the  provisions  of  chapter  85,  Acts  Twenty- 
second  General  Assembly,  and  that,  as  they  could  not 

inherit  from  him,  they  are  not  his  heirs,  and 
2         therefore  cannot  take  under  the  will.    The  act 

of  the  general  assembly  referred  to,  so  far  as 
material,  is  as  follows:  Section  1 :  "Non-resident  aliens 
*  *  *  are  hereby  prohibited  from  acquiring  title  to  or 
taking  or  holding  any  lands  or  real  estate  in  this  state 
by  descent,  devise,  purchase,  or  otherwise  only  as  here- 
inafter provided.  *  *  *"  Section  2:  "Any  non- 
resident alien  may  acquire  and  hold  real  property  to 
the  extent  of  320  acres  *  *  *  provided  that  within 
five  years  from  the  date  of  purchase  of  said  property 
the  same  is  placed  in  the  actual  possession  of  a  rela- 
tive of  such  purchaser;  the  occupant  being  related  to 
such  owner  within  the  third  degree  of  kindred;  *  *  * 
and  further  provided  that  such  occupant  become  a 
naturalized  citizen  within  ten  years  from  the  pur- 
chase of  said  property  as  aforesaid."  Now,  in  recog- 
nition of  the  familiar  doctrine  that  one  who  takes 
by  devise  is  a  purchaser,  we  have  held  that  a  non- 
resident alien  may  take  by  devise  under  the  exception 
contained  in  this  statute.  Bennett  v.  Hibbert,  88 
Iowa,  154  (55  N.  W.  Rep.  93).  So  that  the  only  ques- 
tion which  remains  on  this  branch  of  the  case,  is, 
do  the  plaintiffs  take  by  descent?  The  solution  of  this 
inquiry  involves  a  construction  of  the  words  "my 
heirs,"  as  used  by  Thor  Olson  in  his  will.  The  canons 
of  construction  with  reference  to  such  instruments  are 
well  understood,  and  the  cardinal  one  is  that  the  inten- 
tion of  the  testator  is  the  first  great  object  of  inquiry. 
Turning  to  the  will,  it  is  evident  that  the  testator  did 
not  intend  to  devise  all  this  real  estate  to  the  heirs  of 
his  wife.  This  he  carefully  guarded  against  by  sajgiPg 
they  should  receive  but  one-half.  And  yet  appellants 
say  the  will  should  be  so  construed  as  to  give  them  alL 
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Another  tenet  is  that  a  will  must  be  read  in  such  a 
way  as  to  give  effect  to  every  portion  of  the  instru- 
ment unless  there  arises  some  invincible  repugnance, 
or  unless  some  portion  of  it  is  absolutely  unintelligible. 
The  testator  manifestly  intended  some  class  of  per- 
sons by  the  use  of  the  words  "my  heirs,"  and  the  per- 
sons so  intended  were  other  than  the  heirs  of  his  wife. 
This  is  perfectly  patent.  Now,  it  is  well  known  that 
persons  unskilled  in  the  law  use  the  word  "heirs"  as 
descriptive  of  a  class  of  persons  who  cannot,  in  fact, 
take  as  heirs.  In  recognition  of  this  doctrine,  the 
words  "heirs  at  law"  have  been  construed  to  mean 
adopted  children,  next  of  kin,  heirs  of  a  particular 
class  or  description,  heirs  presumptive,  heirs  apparent, 
heirs  at  the  date  of  the  will,  heirs  at  the  decease  of  the 
testator,  or  heirs  at  even  a  later  date,  the  construction 
resting  in  each  particular  case  upon  an  ascertainment 
of  the  testator's  intention  from  the  words  used,  from 
the  context  of  the  instrument,  and  from  the  surround- 
ing circumstances.  See  In  re  Sivenson's  Estate  (Minn.) 
56  N.  W.  Rep.  1115,  and  cases  cited;  2  Jarman,  Wills 
(6th  Am.  Ed.),  905,  et  seq.;  Schouler,  Wills,  sections  470, 
533,  542.  So  in  the  case  of  Collins  v.  PJiillips,  91  Iowa, 
210  (59  N.  W.  Rep.  40),  we  held,  in  construing 
an  instrument  creating  a  trust,  that  the  word 
**heir"  should  be  held  to  mean  "child."  It  is  evident 
that  the  words  "my  heirs"  were  used  in  the  will  not 
to  denote  succession,  but  to  describe  the  devisees,  and 
they  should  not  be  given  their  strict  legal  meaning, 
for  that  was  not  the  testator's  intention.  If  these 
heirs  had  been  specifically  named,  instead  of  desig- 
nated by  a  general  term,  there  would  be  no  question 
of  their  right  to  take  and  hold  the  property  subject  to 
the  conditions  imposed  by  the  statute.  Finding,  as 
we  do,  that  the  testator  intended  to  include  them 
under  the  general  classification,  the  result  must  be  the 
same.    A  third  rule  of  construction  is  that,  where 
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language  is  susceptible  of  two  constructions,  that 
interpretation  is  to  be  preferred  which  will  render 
valid  all  the  provisions  of  the  will.  And  another  is  that 
a  will  should  be  so  construed  as  to  prevent  even  par- 
tial intestacy.  Applying  these  rules  to  the  facts  above 
recited,  and  it  is  clear  that  the  testator  intended  to 
devise  one-half  of  his  estate  to  those  of  his  own.  blood, 
who  would  inherit  it  had  there  been  no  statute  to  pre- 
vent. Again,  the  very  statutes  upon  which  appellants 
rely,  speak  of  alien  heirs,  and  give  color  to  the  thought 
that  such  a  term  is  a  proper  one,  and  descriptive  of  a 
particular  class  of  persons.  We  need  not  refer  to  the 
great  number  of  cases  which  tend  to  support  our  con- 
clusions; for  it  has  been  frequently  said  cases  are  of 
little  help,  except  as  they  lay  down  principles  which 
aid  in  arriving  at  the  true  intent  of  the  testator.  We 
have  no  doubt  whatever  that  the  testator  intended  to 
devise  one-half  of  the  remainder  of  his  estate  to  the 
plaintiffs,  and  his  intent  should  be  respected  and 
enforced. 

A  further  claim  is  made  that  the  decree  in  parti- 
tion is  7^es  adjudicata,  and  a  bar  to  plaintiffs'  recovery. 
The  decree  was  rendered  in  a  suit  to  which  the 
defendants  alone  were  parties.  Surely,  such 
3  a  decree  is  not  binding  upon  the  plain- 
tiffs. They  cannot  be  concluded  without 
their  day  in  court,  and  their  property  cannot 
be  taken  without  due  process  of  law;  by  which 
latter  term  is  meant  that  the  right  of  a  person  to  his 
life,  liberty,  or  property  shall  not  be  devested  except 
by  a  judicial  determination  after  due  notice  in  pursu- 
ance of  a  general  law.  The  case  of  Stemple  v.  Herm- 
ingJioiiser,  3  G.  Greene  (Iowa),  408,  is  not  in  conflict 
with  this  conclusion.  The  arguments  in  the  case 
have  taken  a  very  wide  range,  but  we  regard  the 
questions  heretofore  considered  the  controlling  ones, 
and  must  decline  to  enter  into  other  fields.    The  case 
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of  Furenes  v.  Mickelson,  86  Iowa,  508  (53  N.  W.  Rep 
416),  although  referring  to  the  will   of  Olson,  did  not 
attempt  to  construe  it,  and  is  not  an  authority  for 
either  side  of  this  controversy.    The  judgment  and 
decree  of  the  district  court  is  affirmed. 
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Petbb  Wbis,  Appellant,  v.  Morris  Brothers,  John  T. 
Hazen,  et  ah 

Efldence:    notes:    Moiivefor  delivery.    The  motive  of  the  maker  of 
2   a  note  in  delivering  the  same  is  immaterial  in  an  action  against 
the  sureties  thereon. 

OBJEcrriONs:    Best  evidence.    An  objection  to  the  introduction  in  evi 
8    dence  of  the  record  of  a  mortgage  securing  the  payment  of  a  note 

4  in  suit,  on  the  ground  that  it  is  incompetent  because  it  does  not 
purport  to  have  been  made  by  the  maker  of  the  note,  and  that  it 
shows  on  its  face  that  it  has  no  materiality  or  relevancy  to  the 
issue,  does  not  raise  the  objection  that  the  record  is  secondary 
evidence. 

Plea  and  Proof:    conditional  suretyship.    Where,  in  an  action 

1    against  sureties  on  a  note,  they  plead  that  certain  sureties  who 

were  to  sign  had  not  signed,  conversations  between  the  sureties 

are  admissible  to  show  such  fact,  where  plaintiff  had  knowledge 

thereof  when  he  took  the  note. 

Amendment  in  Trial:    surprise.    Defendants  are  properly  allowed, 

5  after  the  evidence  is  all  in,  to  amend  their  answer  in  an  action  on 
a  note  so  as  to  set  up  that  the  note  had  been  altered  by  inserting 
the  figure  "8"  over  the  word  "ten"  in  the  clause  providing  for 
interest  on  interest  due  and  unpaid,  where  no  claim  of  surprise  is 
made  or  continuance  asked  for. 

Appeal:    failure  to  demur:     Objection  below.    Where  plaintiff 

8    objects  to  the  filing  of  an  amendment  to  an  answer  on  the  ground 

that  the  evidence  was  all  in,  and  both  parties  offer  evidence  as  to 

6  the  matter  in  the  amendment  without  objection,  and  plaintiff 
moves  to  take  the  defense  under  such  amendment  from  the  jury 
because  the  evidence  was  not  sufficient  to  sustain  it,  and  offers 
instructions  as  to  what  must  be  shown  to  establish  the  defense,  he 
cannot,  on  appeal,  first  raise  the  question  that  the  amendment 
does  not  set  up  a  good  defense.  While  a  failure  to  demur  no 
longer  constitutes  a  waiver,  the  first  complaint  of  action  below 
cannot  be  made  on  appeal. 
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Appeal   from    Pottawattamie    District    Court. — Hon. 
Walter  I.  Smith,  Judge. 

Thursday,  May  20, 1897. 

Action  at  law  upon  a  promissory  note  signed  by 
Morris  Bros.,  James  Casady,  John  T.  Hazen,  R.  W. 
Beebe,  W.  H.  Knepher,  F.  H.  Guanella,  and  M.  Good- 
win. The  defendants  Casady,  Hazen,  Knepher,  and 
Guanella  alone  answer.  Their  answer  presents  the 
following  defenses:  First,  that  after  they  had  signed 
the  note  other  signatures  were  procured  thereto  with- 
out their  knowledge  or  consent;  second,  that 
1  they  signed  said  note  upon  the  express  con- 
dition that  the  same  should  be  signed  by 
John  C.  Lee,  W.  B.  Reed,  and  William  Fitzgerald, 
which  condition  was  known  to  plaintiff,  and  was  not 
complied  with;  third,  that  defendants  signed  the  note 
as  sureties  for  Morris  Bros.,  which  fact  was  known  to 
plaintiff  when  he  took  the  note,  and  he,  without  the 
consent  of  the  defendants,  made  a  valid  and  binding 
contract  with  the  principal,  by  which  the  time  of  pay- 
ment of  the  note  was  extended;  fourth,  that  said  note 
was  antedated,  with  plaintiff's  knowledge,  after  it  was 
signed  by  the  defendants;  fifth,  that  said  note  was 
altered,  after  its  execution  and  delivery,  by  the  plain- 
tiff, or  with  his  authority.  The  plaintiff,  in  substance, 
denies  the  allegations  of  the  answers.  The  cause  was 
tried  to  the  court  and  a  jury,  and  the  court  submitted 
to  the  jury  special  interrogatories,  which  the  jury 
answered,  finding  that  the  defendants  signed  the  note 
upon  the  condition  that  the  same  should  be  signed  by 
said  Lee,  Reed,  and  Fitzgerald;  that  plaintiff  knew, 
when  the  note  was  delivered  to  him,  that  the  defend- 
ants had  signed  the  note  on  the  condition  that  said 
Lee,  Reed,  and  Fitzgerald  should  sign  the  same;  that 
plaintiff  agreed  with  Morris  Bros,  to  extend  the  time 
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of  payment  of  the  note,  and  that  such  agreement  was 
made  without  defendant's  consent,  and  as  a  part  of  the 
consideration  of  a  real  estate  mortgage  which  was 
given;  that  the  note,  when  executed  and  delivered, 
provided  that  past-due  interest  should  draw  ten  per 
cent,  interest.  There  was  a  general  verdict  in  favor 
of  the  defendants,  and  a  judgment  was  entered 
thereon,  from  which  plaintiff  appeals. — Affirmed. 

Flickinger  Bros,  for  appellant. 

Benjamin  &  Preston  and  Emmet  Tinley  for  appel- 
lees. 

KiNNB,  C.  J. — I.  Morris  was  permitted  to  testify 
to  conversations  had  between  him  and  his  co-defend- 
ants, wherein  he  told  them  who  would  sign  the  note 
as  sureties  with  them  in  case  they  signed  it.  The 
evidence  was  objected  to  as  incompetent  and  imma- 
terial and  hearsay,  and  the  objection  overruled,  and 
an  exception  taken.  The  ruling  was  correct.  The 
evidence  tended  directly  to  sustain  one  of  the  defenses 
pleaded,  and,  as  there  was  evidence  tending  to  show 
that  plaintiff  had  knowledge  of  these  conversations 
when  he  accepted  the  note,  it  was  both  competent  and 
material. 

II.  On  cross-examination  of  Morris,  the  plaintiff 
sought  to  inquire  into  the  good^  faith  of 
Morris  in  delivering  the  note.  The  evi- 
2  dence  was  properly  excluded.  What  Morris' 
motives  may  have  been  was  wholly  imma- 
terial to  the  issue. 

III..  To  show  a  consideration  for  the  claimed 
extension  of  time  of  payment  by  plaintiff  to  the  mak- 
ers of  the  note,  the  defendants  introduced  in  evidence 
the  record  of  a  mortgage  securing  the  payment  of  the 
note  in  suit.    It  is  now  said  that  the  court  erred  in 
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admitting  this  record  in  evidence,  because  no  founda- 
tion had  been  laid  therefor,  and  because  the 

3  mortgage  did  not  establish  any  agreement  for 
an  extension  of  the  note.    The  objection  was: 

"To  which  mortgage  plaintiff  objected  as  incompetent, 
immaterial,  for  the  reason  that  it  does  not  purport  to 
have  been  made  by  the  maker  of  his  note,  but  by  a 
stranger  to  the  record,  and  that  it  shows  on  its  face  to 
have  no  materiality  or  relevancy  to  the  issue."  It 
will  be  observed  that  the  objection  is  not  that  the  offer 
of  the  record  was  not  the  best  evidence.  The  objec- 
tion on  the  ground  of  incompetency  was  not  general, 
but  limited  to  the  reasons  which  were  expressly  set 
forth  in  the  objection.  We  are  not  to  be  understood 
as  holding  that  a  general  objection  to  the  evidence  as 
incompetent  would  raise  the  question  that  the  record 
was  not  the  best  evidence.  The  question  argued, 

4  that  the  record  was  secondary  evidence,  and  no 
foundation  had  been  laid  therefor,  is  raised  for 

the  first  time  in  this  court,  and  cannot  be  considered. 
Evidence  of  the  mortgage  was  material  and  relevant,  as, 
in  connection  with  evidence  showing  that  it  was  taken 
at  plaintiff's  instance  to  secure  the  note,  or  so  accepted 
by  him,  it  might  furnish  a  consideration  for  the  exten- 
sion of  the  time  of  payment,  if  such  extension  was  in 
fact  given. 

IV.  Complaint  is  made  because  the  court,  after 
all  the  evidence  was  in,  permitted  the  defendants  to 
amend  their  answer  setting  up  the  fact  that  the  note 
had  been  altered  by  inserting  the  figure  8  over  the 
word  "ten"  in  the  clause  providing  fer  interest  upon 
interest  due  and  unpaid.     No  claim  is  made 

5  that  the  plaintiff  was  surprised  by  said  amend- 
ment.   No  continuance  was  asked  on  account 

thereof.  There  is  nothing  to  show  that  the  court 
exceeded  its  discretion  in  permitting  the  amendment 
to  be  filed. 
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V.  It  is  insisted  that  the  court  erred  in  not  direct- 
ing a  verdict  for  plaintiff  on  the  defense  of  alteration 
of  the  interest  clause  of  the  note,  and  that  plaintiff's 
motion  to  take  that  issue  from  the  jury  should 
6  have  been  sustained.  It  m  ay  be  that  the  amend- 
ment pleading  said  alteration  did  not  state  facts 
constituting  a  defense.  It  did  not  aver  that  plaintiff 
or  his  agents  made  the  alteration.  Nor  did  it  state 
that  said  alteration  was  not  made  with  the  defendant's 
knowledge  or  consent.  Conceding,  for  the  purposes  of 
the  argument,  that  these  were  necessary  allegations, 
is  plaintiff  now  in  a  situation  to  take  advantage  of 
such  defects?  Plaintiff  claims  that  under  section  1  of 
chapter  96  of  the  Acts  of  the  Twenty-fifth  General 
Assembly  he  waived  no  right  by  not  attacking  the 
amendment  by  demurrer,  and  may  now  raise  the  ques- 
tion as  to  the  suflBciency  of  the  pleading.  So  much  of 
the  act  referred  to  as  applies  to  the  question  now 
before  us  provides  that  **no  pleading  shall  be  held 
suflBcient  on  account  of  a  failure  to  demur  thereto." 
We  do  not  think  that  the  statute  has  any  application, 
in  view  of  the  condition  of  this  record.  Plaintiff 
objected  to  the  filing  of  the  amendment  because 
it  was  the  fourth  amendment,  and  because 
the  evidence  was  all  in;  not  a  suggestion,  even, 
that  it  did  not  sst  out  a  good  defense.  Both 
parties  offered  evidence  touching  the  matters 
pleaded  in  the  amendment,  and  no  objection  was 
made  thereto.  Plaintiff  moved  the  court  to  take  that 
defense  from  the  jury  because  there  was  no.  evidence 
showing  that  the  alteration  was  made  by  the  plaintiff 
after  the  delivery  of  the  note  to  him.  The  motion 
was  overruled  and  an  exception  taken.  Plaintiff  then 
asked  the  court  to  instruct  the  jury  as  to  what  must 
be  shown  in  order  to  establish  that  defense.  Nowhere 
in  the  entire  record  is  the  question  made  that  such 
defense  is  not  suflSciently  pleaded.    For  the  first  time, 


882  Wkis  v.  Morris  Brothers.  [102  Iowa 

and  in  the  argument  in  this  court,  is  it  claimed  that 
said  amendment  did  not  plead  facts  suflBcient  to  con- 
stitute a  defense.  A  party  cannot  sit  by  and  make  no 
question  in  the  trial  court  as  to  the  suflBciency  of  a 
pleading,  and  be  heard  in  this  court  to  object  thereto. 
There  is  not  an  exception  in  the  record  presenting 
the  question  we  are  now  asked  to  determine.  The 
trial  court  had  no  opportunity  to  pass  upon  it.  This 
precise  question  was  ruled  in  Boyd  v.  Watson,  101 
Iowa,  214  (70  N.  W.  Rap.  122),  wherein  it  is  said: 
'*It  is  true  that  chapter  96,  Acts  Twenty-fifth  General 
Assembly,  provides  that  no  pleading  shall  be  held 
insuflScient  on  account  of  a  failure  to  demur  thereto; 
but  it  does  not  follow  that  questions  can  be  presented 
here  not  presented  to  the  court  below.  In  a  law 
action  we  review  only  assignments  of  error  based 
upon  the  action  of  the  lower  court.  Code,  section 
3207;  Banihart  v.  Fan%  55  Iowa,  366  (7  N.  W.  Rep. 
644);  Woodv.  Whitton,  66  Iowa,  295  (19  N.  W.  Rep. 
907,  and  23  N.  W.  Rep.  675)."  The  rule  that  we  will 
not  consider  on  appeal  questions  not  raised  below 
has  been  announced  in  a  number  of  cases.  Moore  v. 
Graves,  97  Iowa,  4  (65  N.  W.  Rep.  1009);  Shelley  v. 
Smith,  97  Iowa,  259  (66  N.  W.  Rep.  172);  IVarren  v. 
Chandler,  98  Iowa,  237  (67  N.  W.  Rep.  244). 

VI.  Many  objections  are  urged  to  the  instructions 
given  by  the  court.  We  need  not  give  them  detailed 
consideration.  We  have  carefully  read  the  instruc- 
tions, and  find  them  to  clearly  and  correctly  state  the 
law  applicable  to  the  case. 

VII.  There  was  no  error  in  refusing  to  sustain 
plaintiff's  motion  to  take  the  several  defenses  from  the 
jury.  There  was  evidence  warranting  the  court  in 
submitting  those  he  did  submit  to  the  jury. 

VIII.  Misconduct  of  defendants'  counsel  in  argu- 
ment to  the  jury  is  urged  as  a  ground  for  reversal. 
The  alleged  misconduct  is  denied  in  a  counter  afSdavit. 
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The  circumstances  are  not  such  as  to  warrant  us 
in  interfering. 

IX.  It  is  said  that  the  special  findings  have  no 
support  in  the  evidence.  It  may  be  that  as  to  some 
of  the  facts  found  we  should  not,  if  sitting  as  jurors, 
reach  the  conclusions  that  the  jury  did.  Nevertheless 
we  cannot  say  that  they  are  so  wanting  in  support  in 
the  evidence  that  we  should  interfere. 

X.  Finally  it  is  said  that  upon  the  whole  record 
the  cause  should  be  reversed,  and  that  the  evidence 
does  not  sustain  the  verdict.  This  case  was  fairly 
submitted  to  the  jury,  under  proper  instructions,  and 
there  is  evidence  suflBcient  to  sustain  the  verdict.  We 
cannot,  therefore,  set  aside  the  finding.  We  do  not 
discover  any  reversible  error  in  the  record. — Affirmed. 


The  First  National  Bank  of  Dubuque,  Iowa,  Appel- 
lant, V.  C.  H.  Booth. 

Aeeeptanoe:    agrbemext  to  cancel:    Evidence.    Defendant  refused 
to  make  a  third  acceptance  until  he  learned  the  state  of  his 

1  account  with  the  drawer,  and  was  furnished  with  a  statement 

2  showing?  a  balance  of  two  thousand  nine  hundred  dollars  against 
him,  after  crediting  him  with  two  prior  acceptances  of  one  thou- 
sand dollars  each.  Thereafter  he  agreed  with  plaintiff,  who  held 
the  prior  acceptances,  that  he  would  accept  for  two  thousand  five 
hundred  dollars,  "but  not  to  exceed  that,"  and  before  such  accept- 
ance was  signed,  he  reminded  plaintiff  that  he  had  the  two  prior 
acceptances,  and  in  reply  plaintiff  stated  that  they  would  be 
"taken  care  of."  Plaintiff  had  previously  permitted  defendant  to 
renew  the  prior  acceptances,  and  one  of  them  was  about  to  fall 
due.  Beld,  insufficient  to  justify  a  finding  that  plaintiff  agreed 
to  cancel  the  two  prior  acceptances. 

Ume:    Contract  construed.    An  agreement  by  a  president  of  a  bank 

1  with  one  who  has  just  accepted  a  draft  for  two  thousand  five 

2  hundred  dollars,  payable  to  the  bank,  to  see  that  two  prior  drafts 
ti    for  one  thousand  dollars  each,  which  are  not  yet  due,  "are  taken 

care  of,"  is  simply  an  agreement  for  further  indulgence  on  such 
prior  acceptance,  and  not  an  agreement  that  the  new  acceptance 
shall  be  applied  to  their  payment. 
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ETidence:  conclusions.  Evidence  by  the  acceptor  of  a  draft  that 
4  certain  facts  left  with  him  the  impression  that  the  president  of 
the  payee  bank  distinctly  understood  his  original  expression  that 
he  would  become  responsible  not  to  exceed  two  thousand  five 
hundred  dollars  on  account  of  the  maker  of  the  draft,  is  inad- 
missible, as  the  witness'  conclusion. 

Power  of  Bank  President.    Where  a  president  of  a  bank  acted  in  its 

6    behalf  in  procuring  an  acceptance,  declarations  made  by  him  in 

regard  to  the  transaction  after  the  acceptance  was  made,  were  not 

admissible  against  the  bank,  since,  at  the  time  they  were  made, 

the  president's  power  to  bind  the  bank  had  ceased. 

Appeal  from  Dubuque   District    Court. — Hon.    J.   L. 
HusTED,  Judge. 

Friday,  May  21,  1897. 

This  is  an  action  at  law  to  recover  upon  defend- 
ant's acceptances  of  three  drafts  drawn  upon  him  by 
the  Novelty  Iron  Works,  as  follows:  One  dated  Sep- 
tember 1,  1893,  for  one  thousand  dollars,  payable  to 
the  plaintiff  four  months  after  date,  indorsed, 
"Accepted.  C.  H.  Booth;"  and  further  indorsed, 
"Demand,  notice  and  protest  waived.  Jan.  4,  1894.  C. 
H.  Booth."  One  dated  October  6,  1893,  for  one  thou- 
sand dollars,  payable  to  plaintiff  six  months  after 
date,  indorsed,  "Accepted.  C.  H.  Booth;"  and  further 
indorsed,  "Demand,  notice,  and  protest  waived.  C.  H. 
Booth."  One  dated  December  28,  1893,  for  two  thou- 
sand five  hundred  dollars,  payable  to  the  order  of  the 
Novelty  Iron  Works  four  months  after  date,  indorsed, 
"Accepted.  C.  H.  Booth;"  and  further  indorsed^  "For 
value  received,  I  hereby  guarantee  payment  of  the 
within  note,  and  waive  demand  and  notice  of  protest 
on  same  when  due.  Novelty  Iron  Works,  G.  E.  Davis, 
Secy,  and  Treas."  This  draft,  about  the  date  of 
defendant's  acceptance  and  before  maturity,  was  sold 
and  transferred  by  the  Novelty  Iron  Works  to  the 
plaintiff.    The  only  defense  set  up  in  the  answer  is  as 
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follows:  "Defendant,  for  answer  to  the  petition 
herein,  alleges  that  the  third  acceptance,  mentioned 
therein  was  executed  by  the  defendant  directly  to  the 
plaintiflp,  and  not  to  the  Novelty  Iron  Works,  and  that 
the  same  was  and  is  without  any  other  consideration 
than  an  oral  agreement,  understanding  or  condition 
by  plaintiff  with  defendant,  as  the  inducement 
thereto  and  only  consideration  thereof,  that  the  same 
should  be  applied  to  the  payment  or  cancellation  of 
the  first  two  acceptances  mentioned  in  said  petition, 
and  that  the  surplus  or  excess  not  required  therefor 
should  be  used  to  secure  other  liabilities  then  exist- 
ing, or  represented  by  plaintiff  to  exist,  in  plaintiff's 
favor,  and  against  said  Novelty  Iron  Works."  The 
same  matters  are  pleaded  in  the  answer  by  way  of 
counter-claim.  Wherefore  defendant  prays  for  the 
cancellation  and  surrender  of  the  first  two  accept- 
ances. The  case  was  tried  to  the  court,  and  judgment 
rendered  in  favor  of  the  plaintiff  on  said  two  thou- 
sand five  hundred  dollar  acceptance,  and  in  favor  of 
the  defendant  on  the  other  two  acceptances.  Plain- 
tiff appeals. — Reversed. 

Powers,  Lacy  &  Brown  for  appellant. 

Henderson  J  Hurd  &  Kiesel  for  appellee. 

Given,  J. — I.  But  for  the  matter  set  up  as  defense 
the  plaintiff  would  be  entitled  to  judgment  on  all 
three  of  the  acceptances  upon  the  pleadings,  and  the 
inquiry  was  whether  the  defendant  had  established  his 

defense  of  an  agreement  as  alleged.  The  burden 
1  is  upon  him  to  establish  this  agreement,  and  this 

he  claims  to  have  done  by  the  testimony  of  him- 
self and  of  Miss  Fannie  Couch,  considered  in  the  light 
of  the  undisputed  facts.  Appellant  contends  that 
taking  this  testimony  as  true,  and  applying  it  in  the 
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light  of  the  undisputed  facts,  it  fails  to  furnish  a  suf- 
ficient basis  for  the  judgment  rendered.  In  pursuing 
this  inquiry,  we  recognize  the  fact  that  this  case  is  not 
before  us  for  trial  de  novo,  and  also  the  well-established 
rule  that  the  finding  of  the  lower  court  has  the  force 
and  effect  of  a  verdict,  and  will  not  be  interfered  with 
by  this  court  when  there  is  suflicient  evidence  tending 
to  sustain  it,  even  though  the  evidence  is  conflicting. 
While  we  will  not  review  the  finding  of  the  court  or 
jury  upon  conflicting  evidence,  we  will  inquire  whether 
there  is  any  evidence  to  support  the  judgment  In 
other  words,  if  the  defendant  has  failed  to  introduce 
evidence  fairly  tending  to  establish  the  alleged  agree- 
ment, the  judgment  is  without  support,  and  should  be 
set  aside;  but  if  he  has  introduced  such  evidence,  it 
must  stand,  even  though  the  plaintiff  has  introduced 
evidence  in  conflict  therewith.  Our  inquiry  is 
not  to  reconcile  conflicting  evidence,  nor  to 
say  which  side  of  the  conflict  should  prevail,  but, 
taking  the  evidence  introduced  by  the  defendant 
as  true  and  uncontroverted,  we  are  to  say  whether, 
considered  in  connection  with  the  undisputed  facts,  it 
establishes  his  only  defense,  the  alleged  agreement. 
We  will  here  note  the  undisputed  facts  necessary  to 
be  noticed,  and  then  turn  to  the  evidence  introduced 
by  the  defendant  to  support  his  defenses.  The  plain- 
tiff, the  defendant,  and  the  Novelty  Iron  Works  are 
all  residents  of  and  doing  business  in  the  city  of 
Dubuque.  The  defendant  and  Mr.  C.  11.  Eighmey 
(president  of  the  plaintiff  bank)  were  both  directors  of 
the  Novelty  Iron  Works.  The  defendant  was  a  cus- 
tomer of,  and  had  a  large  running  account  with,  the 
iron  works,  and  the  iron  works  was  a  borrower  at  the 
plaintiff  bank.  On  February  1,  1893,  the  bank  dis- 
counted for  the  iron  works  its  draft  for  two  thousand 
dollars  on  the  defendant,  accepted  by  him,  payable  in 
four  months.    The  two  acceptances  first  mentioned 
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were  given  in  renewal  of  this  draft.  The  defendant 
was  credited  on  his  account  with  the  iron  works 
with  the  draft  for  two  thousand  dollars.  In  October, 
1893,  Mr.  Eighmey  inquired  o'f  defendant  if  he  would 
accept  another  draft  from  the  iron  works,  to  which 
defendant  replied  that  he  wanted  to  see  a  state- 
ment of  his  account  before  doing  so.  About  Novem- 
ber 1,  1893,  a  statement  of  his  account  was  given  to 
the  defendant  by  the  secretary  of  the  iron  works, 
which  statement  showed  a  balance  against  him  of  two 
thousand  nine  hundred  and  sixty- nine  dollars  and 
fifty-seven  cents.  On  the  twenty-eighth  day  of 
December,  1893,  Mr.  Eighmey,  in  behalf  of  the 
bank,  called  upon  the  defendant  at  his  oflBce, 
and,  after  a  brief  interview,  left,  and  returned  in 
a  short  time,  when  they  had  a  further  interview,  and 
the  two  thousand  five  hundred  dollars  acceptance  was 
then  executed.  It  is  upon  what  occurred  at  those 
interviews  that  the  defendant  relies  as  establishing 
the  alleged  agreement.  There  is  a  conflict  in  the  tes- 
timony of  defendant.  Miss  Couch,  and  Mr.  Eighmey  as 
to  what  was  said  in  those  intervxjvvs,  but  it  is  not  as 
to  the  conflict  that  we  inquire,  but  simply  whether  the 
testimony  adduced  by  the  defendant,  taken  as  true, 
establishes  the  alleged  agreement.  Concerning  those 
interviews  the  defendant  was  asked:  "Now,  state 
what  talk  you  then  had  with  Mr.  Eighmey,  and  give 
also  what  Mr.  Eighmey  said  to  you.''  He  answered  as 
follows:  "Ans.  Mr.  Eighmey  came  into  my  oflBce  on 
the  day,  I  presume,  of  the  date  of  that  draft,  probably 
some  time  in  the  latter  part  of  December,  last  year, 
and  asked  me  how  much  I  would  become  obligated 
for  on  account  of  the  Novelty  Iron  Works.  My  reply 
was  that  at  that  time  I  would  assume  on  account  of 
the  Novelty  Iron  Works  the  sum  of  $2,500,  but  not  to 
exceed  that.  Mr.  Eighmey  left  my  office  then,  and  in 
a  short  time,  probably  not  exceeding  fifteen  or  twenty 
Vol.  102  la -22 
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minutes,  he  returned  to  my  ofl5ce  with  a  draft,  I  sup- 
posed it  to  be.  I  looked  particularly  at  the  amount  of 
it,  and  not  at  the  wording.  The  figures  at  the  top  I 
saw  were  for  $2,500,  and  I  accepted  it.  I.  put  my 
name  on  the  back  of  it.    I  made  my  signature  so  that 

1  guess  it  can  be  understood.    When  he  picked  the  draft 

up  from  the  table,  I  reminded  him  that  there 

2  were  already  two  one  thousand  dollar  drafts 
outstanding    and    unpaid,    which  I   presumed 

he  held  (which  turned  out  to  be  the  fact);  and  he 
remarked,  as  he  left  the  oflBce  with  the  draft,  *I  will 
see  that  these  drafts  are  taken  care  of.'  I  think  this 
the  very  language  he  used  to  me.  That  left  me  with 
the  impression  that  he  distinctly  understood  my 
original  expression  to  him,  when  I  said  I  would 
become  responsible  not  to  exceed  $2,500  on  account  of 
the  Novelty  Iron  Works."  He  further  testified  that 
he  never  received  any  other  consideration  for  the  last 
acceptance  than  as  stated,  and  that  this  last  draft  was 
not  presented  to  him  for  acceptance  by  the  iron 
works.  His  further  testimony  is  as  to  a  subsequent 
conversation  with  Mr.  Eighmey,  and  in  denial  of  what 
Mr.  Eighmey  testified  was  said  in  the  interviews  on 
the  twenty-eighth.  Miss  Couch  states:  "That  Mr. 
Eighmey  came  into  the  oflBce  and  asked  Gen.  Booth 
how  much  he  would  become  responsible  for  on  account 
of  the  Novelty  Iron  Works,  and  the  general 
said,  *I  cannot  become  responsible  for  more 
than  $2,500.'  Mr.  Eighmey,  I  think,  then  left  the 
oflSce,  and  in  a  short  time  came  back  with  a  note,  and 
the  general,  I  presume,  signed  it,  or  endorsed  it; 
and  the  general  said,  *Tou  understand,  Mr.  Eighmey, 
you  have  two  of  my  notes  now  for  $1,000  each, 
and  you  will  take  care  of  these,  will  you?'  and 
Mr.  Eighmey  said  he  would  take  care  of  them.  I 
can't  remember  much."  On  further  examination  she 
said  that  she  did  not  remember  all  that  Mr.  Eighmey 
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said.  "I  don't  know  as  I  can  tell  what  Mr.  Eighmey 
replied."  In  response  to  a  question  by  the  court,  she 
answered:  "I  don't  know  as  Mr.  Eighmey  said  any- 
thing. He  left  the  oflBce  after  the  general  asked  him 
to  take  care  of  the  two  other  notes,  and  he  was  back 
in  about  ten  minutes."  Miss  Couch  was  evidently 
somewhat  confused  by  the  examination,  and  we  do 
not  think  that  she  intends  to  be  understood  as  saying 
that  Mr.  Eighmey  returned  in  about  ten  minutes  after 
the  general  asked  him  to  take  care  of  the  other  two 
notes.  It  is  manifest,  according  to  her  first  statement 
and  that  of  the  defendant,  that  what  was  said  about 
the  other  acceptances  was  in  the  last  interview.  The 
evidence  relied  upon  as  showing  the  agreement  alleged 
may  be  summed  up  as  follows:  That  when  asked  on 
December  28, 1893,  how  much  he  would  accept  on 
account  of  the  Novelty  Iron  Works,  the  defendant 
replied:  "1  would  assume  on  account  of  the  Novelty 
Iron  Works  the  sum  of  $2,500,  but  not  to  exceed  that." 
That  in  the  last  interview,  on  the  twenty-eighth,  Mr. 
Eighmey,  when  reminded  of  the  two  former  drafts, 
said:  *1  will  see  that  these  drafts  are  taken  care  of.*' 
Now,  taking  this  evidence  as  true  and  uncontradicted, 
does  it  tend  to  establish  the  alleged  agreement? 
What  did  the  defendant  mean,  and  what  did 
Mr.  Eighmey  have  reason  to  understand  him 
as  meaning,  when  he  said  he  would  accept 
"for  $2,500,  but  not  to  excefed  that"?  They 
both  knew  that  defendant  had  refused  to  make  this 
third  acceptance  until  he  knew  the  state  of  his 
account;  that  he  had  been  furnished  with  a  statement 
which  showed  him  credited  with  the  prior  accept- 
ances, and  a  balance  against  him  of  two  thousand, 
nine  hundred  and  sixty-nine  dollars  and  fifty-seven 
cents;  and  they  knew  that  said  prior  acceptances 
were  in  the  hands  of  the  plaintiff  and  not  yet  due. 
With  this  knowledge,  it  seems  to  us  entirely  clear,  that 
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the  defendant  could  not  have  been  understood  as 
meaning  otherwise  than  that  he  would  not  accept  to 
a  greater  amount  than  two  thousand  five  hundred 
dollars,  because  of  his  then  indebtedness  on  the 
account.  If  it  was  agreed  that  this  acceptance  was 
to  be  the  total  of  defendant's  liability  on  acceptances, 
why  was  not  this  one  taken  for  five  hundred  dollars, 
or  the  others  surrendered,  and  why  is  it  that  on  Jan- 
uary 4,  1894,  after  the  last  draft  was  accepted,  the 
defendant  indorsed  the  first,  waiving  notice  and  pro- 
test? It  seems  to  us  that  the  statement  of  the  defend- 
ant that  he  would  assume  "$2,500,  but  not  to  exceed 
that,"  does  not  tend,  in  the  least  degree,  to  show  that 
this  last  acceptance  was  to  be  applied  to  the  payment 
or  cancellation  of  the  former.  According  to  the  tes- 
timony of  the  defendant,  and  of  Miss  Couch  in  her 
first  statement,  it  was  not  until  after  the  acceptance 
of  the  two  thousand  five  hundred  dollar  draft  had 
been  signed,  and  the  draft  picked  up  by  Mr.  Eighmey, 
that  the  defendant  reminded  him  of  the  other  drafte, 
and  that  he  said,  "I  will  see  that  these  drafts  are 
taken  care  of."  If  this  was  the  order  of  events,  then, 
surely,  the  statement  of  Mr.  Eighmey  formed  no 
inducement  or  consideration  to  the  execution  of  the 
acceptance,  and  does  not  in  the  least  tend  to  establish 
the  alleged  agreement.  Assume,  however,  that  it  was 
before  the  acceptance  was  signed  that  the  defendant 
called  Mr.  Eighmey's  attention  to  the  other  drafts, 
and  that  Mr.  Eighmey  said  that  he  would  see  that  they 
were  taken  care  of,  still  it  does  not  seem  to  us  to  tend 
to  show  shch  agreement.    According  to  the  testimony, 

the  defendant  merely  reminded  him  of  them, 
3         and  asked  nothing  with  respect  to  them.  When 

it  is  remembered  that  the  bank  had  permitted 
the  defendant  to  give  the  two  prior  drafts  in  renewal 
of  a  former  one,  and  that  these  prior  drafts  were  soon 
to  fall  due,  it  seems  to  us  clear,  that  Mr.  Ei^hmev's 
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answer  was  with  reference  to  further  indulgences  to 
the  defendant,  and  cannot  be  construed  as  meaning 
that  those  drafts  were  to  be  canceled.  We  do  not  dis- 
cern any  theory  upon  which  the  evidence  of  the  defend- 
ant and  Miss  Couch  can  be  held,  under  the  undisputed 
fsLcts,  to  tend  to  show  the  agreement  alleged  in  the 
answer. 

II.    Appellant  complains  of  certain  rulings  of  the 

court  in  admitting  and  rejecting  testimony.    Appellee 

in  his  deposition,  in  answer  to  interrogatory  twenty, 

said,  in  relation  to  the  interviews  of  December  28, 

1893:    "That  left  me  with  the  impression  that 

4  he  distinctly  understood  my  original  expres- 
sion to    him,  when  I    said  I  would  become 

responsible  not  to  exceed  two  thousand  five  hundred 
dollars  on  account  of  the  Novelty  Iron  Works.''  This 
was  clearly  a  statement  of  the  witness'  conclusion, 
and  not  of  a  fact.  It  was  for  the  jury,  not  the  witness, 
to  say  what  conclusion  should  be  drawn  from  what 
was  said  and  done.  Appellee  relies  upon  Stoughten- 
burgh  v.  Dow^  82  Iowa,  180,  as  sustaining  this 
ruling.  In  that  case  a  material  issue  was  whether 
certain  machinery  was  defective,  and  the  witness 
stated  that  he  had  made  complaint  about  it 
to  the  head  miller,  and  that  he  gave  Witness  to  under- 
stand that  he  would  remedy  it  as  soon  as  he  had  time. 
This  was  held  admissable,  as  tending  to  show  an 
admission  of  the  defect,  but  not  to  establish  an  agree- 
ment, as  in  this  case.  We  think  this  evidence  should 
be  excluded.    Appellee  testified  to  certain  con* 

5  vfersations  about  the  transaction  had  with  Mr. 
Eighmey  after  it  was  completed.    Mr.  Eighmey 

acted  for  the  bank  in  procuring  the  acceptance,  and 
when  that  was  completed,  his  power  to  bind  the  bank 
ceased,  and  therefore  his  subsecjuent  declarations  were 
not  admissible.  The  same  is  true  as  to  a  certain  letter 
that  was  admitted  in  evidence.    This  evidence  wa3 
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not  offered  for  purposes  of  contradiction.  Appellant 
offered  in  evidence  the  statement  of  the  account  of 
appellee  with  the  Novelty  Iron  Works  that  had  been 
furnished  to  appellee  at  his  request.  This  was 
excluded  on  appellee's  objection.  We  think  it  should 
have  been  admitted,  but  we  would  not  reverse  upon 
this  ground  alone,  as  all  the  material  facts  shown 
therein  otherwise  appear  beyond  dispute.  For  reasons 
stated,  the  judgment  of  the  district  court  is  bbybrsbd. 


Edwin  B.  Wilhblm,  Executor  of  the  Estate  of  Maby 

WiLHBLM,  Appellant,  v.  Charles  A.  Caldbb, 

Administrator,  et  al. 

Constroction  of  Will.  The  will  gave  the  wife  a  share  of  the  net  income  of 

1  the  entire  estate,  to  be  paid  in  monthly  installments,  and  provided 

2  that  such  share  of  the  income  should  be  add  jd  to,  if  needed,  to  make 
a  stated  sum.  It  gave  the  residue  of  the  estate  to  named  children 
with  the  provision  that  the  executor  should  hold  it  until  the  wife 
died,  and  if  she  died  before  the  youngest  child  became  of  age, 
until  such  child  attained  its  majority,  at  which  time  the  executor 
should  divide  the  estate  remaining,  equally  between  Hhe  children 
then  living."    Held, 

a.  The  estate  did  not  vest  in  the  children  at  testator's  death, 
8             hence  the  representatives  of  one  of  the  children  who  died 

during  the  life  of  the  widow  and  before  the  youngest  child 
became  of  age  took  no  interest  in  said  estate. 

b.  The  rule  that  where  there  is  an  absolute  devise  to  a  specified 
%  person,  subsequent  limitations  are  void  for  repugnancy,  has 
4             no  application. 

a  Said  representatives  can  take  nothing  under  a  provision  that 
if  any  surplus  remains  after  paying  debts  and  other  directed 
expenditures,  the  executor,  at  the  end  of  the  year,  shall  pay 
each  child  such  share  as  such  surplus  shall  warrant 

Appeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Fbidat,  May  21, 1897, 


May  1897]  Wilheuc  t.  Caldsb.  84S 

SxTiT  in  eqnity  for  the  construction  of  the  will  of 
C.  E.  Calder,  and  for  a  division  of  his  estate.  The 
lower  court  sustained  a  demurrer  to  the  plaintiff's  peti- 
tion, and  he  appeals. — Affirmed. 

Jamison  &  Smyth  for  appellant. 

Bickel  dk  Crocker  for  appDllees. 

Dbbmeb,  J. — This  suit  involves  a  construction  of 
the  will  of  C.  E.  Calder,  deceased,  who  died  testate  at 
Cedar  Rapids  on  December  31,  1889.    The  material 

parts  of  his  will  are  as  follows:  "I  give  and 
1  bequeath  to  my  wife,  Alcinda  A.  Calder,  my 

family  horse,  buggy,  and  harness,  and  all  of  my 
household  furniture  of  every  kind  and  nature  used  by 
us  in  and  about  our  homestead.  I  also  give  and 
bequeath  to  my  said  wife  the  one-third  (J)  of  the  net 
income  of  my  whole  estate,  to  be  paid  to  her  in 
monthly  installments  by^my  executor  hereinafter 
named,  commencing  thirty  days  from  and  after  my 
death.  And,  in  the  event  that  such  monthly  install- 
ments should  not  equal  the  sum  of  seventy-five  (75) 
dollars  per  month,  my  said  executor  shall  pay  to  my 
said  wife  enough  out  of  the  remaining  funds  of  my 
estate  to  make  her  income  at  least  seventy-five 
(75)  dollars  per  month,  and  shall  also  pay  to 
my  said  wife  out  of  the  income  of  my  estate, 
after  deducting  the  one-third  (J)  above  mentioned, 
going  to  her,  a  reasonable  compensation  per  month 
for  the  care,  maintenance,  clothing,  schooling, 
and  support  of  all  my  minor  children  until 
each  shall  become  of  lawful  age,  as  may  be 
agreed  upon  by  my  said  wife  and  my  said 
executor.  And  also,  in  the  event  that  my 
said  wife  shall  elect  to  build  her  a  home  on 
any  of  my  property,  the  said  executor  is   hereby 
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authorized,  empowered  and  directed  to  erect  such 
home  for  my  said  wife  out  of  the  remaining  two-thirds 
(f)  of  the  funds  of  my  said  estate,  not,  however, 
exceeding  the  sum  of  thirty-five  hundred  ($3,500)  dol- 
lars to  be  expended  therefor;  but  the  title  of  such 
home  shall  remain  in  my  said  estate,  subject  to  the  use 
of  same  by  my  said  wife  during  her  life  as  a  homestead 
only.    The  allowance  above  provided  for  my  said  wife 
shall  be  paid  her  during  her  life,  and  at  her  death  said 
executor  shall  provide  the  means  from  my  said  estate 
for  payment  of  last  sickness,  funeral  expenses,  proper 
burial,  and  suitable  monument.    The  above  provision 
made  for  my  said  wife  shall  be  received  by  her  in  lieu 
of  all  dower,  right,  title,  and  interest  in  and  to  my  said 
estate.    2d.    The  residue  of  my  estate,  both  real  and 
personal,  I  give  and  bequeath  to  my  children,  viz., 
Mary  E.  Calder,  Edith  M.  Calder,  Chas.  A,  Calder,  Ade- 
line E.  Calder,  Lewis  B.  Calder,  Cornelia  C.  Calder,  and 
George  A.  Calder,  equally;  but  the  said  property  is  to 
be  held  by  my  said  executor  hereinafter  named  until 
after  the  death  of  my  said  wife,  Alcinda  A.  Calder. 
And,  in  the   event    that    my    said    wife   shall    die 
before    the    youngest    of    my    surviving    children 
become    of   age,  then  said    property  shall  he  held 
by    my    said    executor    until    my    said    youngest 
Burviving  child  shall  become  of  age,  at  which  time 
*the  whole  of  the  remaining  part  of  my  said  estate 
shall  be  divided  equally  between  my  said  children 
then  living,  share  and  share  alike,  and  descend  to 
them  in  fee  simple."    "After  all  of  my  debts  are  fully 
paid  and   discharged,   should    any  surplus    moneys 
remain  in  the  hands  of  my  executor,  over  and  above 
what  will  be  actually  necessary  to  provide  for  the  pay- 
ment already  directed,  my  said  executor  at  the  end  of 
any  year  shall  pay  to  each  one  of  my  children  such 
sum  of  money  as  the  surplus  on  hand  will  warrant. 
And  should  any  of  my  said  children  at  the  time  of 
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such  payment  not  be  of  age,  the  amount  going  to  such 
child  or  children,  shall  be  retained  by  my  said  executor, 
and  loaned  by  him  for  the  use  and  benefit  of  such 
child  or  children  until  they  become  of  age,  and  when 
they  become  of  age,  he  shall  turn  the  same  over  to 
them.  The  payment  made  to  each  of  my  said  chil- 
dren shall  be  equal,  each  sharing  alike."   Appel- 

2  lant   is   the  executor   of    Mary    E.   Wilhelm 
(formerly  Mary  E.  Oalder),  the  person  of  that 

name  mentioned  in  this  will,  who  died  during  the  life- 
time of  her  mother,  Alcinda  A.  Calder,  and  before  the 
testator's  first  child  became  of  age,  and,  as  such, 
claims  that  under  the  second  and  fourth  clauses  of  the 
will  the  interest  of  the  children  named  therein,  includ- 
ing Mary  E.  Wilhelm,  vested  at  once  on  the  death  of 
the  testator,  and  that  the  time  of  enjoyment,  only,  was 
postponed.  The  argument  is,  that  it  is  the  duty  of 
the  court  to  so  construe  the  terms  of  a  will  as  to 
create  a  vested  estate,  if  possible;  and  that  the  intent 
to  postpone  the  vesting  of  an  estate  must  be  clear  and 
manifest.  Appellant  further  insists  upon  the  applica- 
tion of  this  rule:  "That  when  an  estate  or  interest  in 
lands  is  devised  in  clear  and  absolute  language,  with- 
out words  of  limitation,  the  devise  cannot  be  defeated 
by  a  subsequent  contradictory  provision,  or  a  condi- 
tion inferentially  raising  a  limitation  upon  the  devise 
or  bequest." 

Looking  now  to  the  first  and  second  clauses  of 

the  will,  it  is  perfectly  clear  that  the  testator  did  not 

intend  that  the  estate  should  vest  in  his  children  in 

any  event  until  after  the  death  of  his  wife,  for 

3  certain  charges  are  created  upon  it  by  the  first 
paragraph  which  make  present  vesting  entirely 

impracticable.  The  will  also  expressly  provides  that, 
in  the  event  his  wife  should  die  before  the  youngest  of 
the  surviving  children  shall  have  become  of  age,  then 
the  property  shall  be  held  by  the  executor  until  said 
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child  becomes  of  age,  at  which  time  the  whole  of  the 
remaining  estate  shall  be  divided  equally  between  his 
children  then  living,  share  and  share  alike,  and 
descend  to  them  in  fee  simple.  Clearer  language  to 
postpone  the  vesting  of  his  estate  could  hardly  have 
been  selected  by  the  testator.  As  the  record  shows 
that  Alcinda  A.  Calder  is  yet  alive,  and  was  made  a 
party  to  this  suit,  and  further  discloses  the  fact  that 
she  accepted  the  provision  made  for  her  by  the  will  in 
lieu  of  dower,  as  by  statute  provided,  there  is  no 
doubt  whatever  of  the  correctness  of  the  ruling  on  the 
demurrer.  Any  other  construction  would  render 
nugatory  some  of  the  language  of  the  will,  and  thwart 
the  manifest  intent  of  the  testator;  for  he  evidently 
intended  to  postpone  the  vesting  of  his  estate  in  his 
children  until  the  death  of  his  wife,  in  the  event  she 
died  before  the  youngest  became  of  age.  And  in  the 
event  she  should  die  after  the  happening  of  this  con- 
tingency, then  the  surviving  children  only  were 
entitled  to  take  under  the  will.  The  case  of  Dusker  v. 
Burnham,  146  Dl.  9  (34  N.  E.  Rep.  558),  relied  upon  by 
appellant,  does  not  announce  a  contrary  doctrine.  In 
that  case  the  widow  was  dead,  and  the  child  who 
sought  to  take  under  the  will  was  living, — exactly  the 
reverse  of  the  facts  appearing  in  the  case  at  bar. 
Again,  the  conditions  of  the  two  wills  are  manifestly 
so  diflPerent  that  the  same  rule  cannot  be  applied  to 
the  two  cases.  In  the  Illinois  case,  the  will  did  not 
provide,  as  in  this,  that  at  the  death  of  the  wife  the 
property  should  be  divided  between  the  children 
then  living.  The  case  of  Baker  v.  McLeod's 
Estate  (Wis.)  48  N.  W.  Rep.  657,  also  relied 
upon  by  appellant,  is  not  in  point.  We  need  not 
review  all  the  cases  cited  by  appellant;  for,  as  we 
have  frequently  said,  cases  are  of  little  help,  except 
as  they  settle  rules  and  principles  by  which  to  arrive 
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at  the  intent  of  the  testator,  which  is  always  the  piv- 
otal point  of  inquiry  in  such  controversies  as  this. 

It  is  argued,  however,  that  there  is  an  absolute 
devise  to  the  children  in  the  second  paragraph  of  the 
will,  and  that  any  subsequent  limitation  or  condition 
is  void  for  repugnancy.  In  construing  this  par- 
4  agraph,  all  of  the  language  should  be  consid- 
ered, for  the  presumption  is  that  it  was  used 
advisedly  and  for  a  purpose;  and  the  words  used  should 
be  studied  as  a  whole,  in  order  to  arrive  at  the  testa- 
tor's intent.  Scanning  the  paragraph  as  a  whole,  it  is 
clear  that  there  is  an  absolute  devise  to  such  of  the 
children  as  should  survive  at  the  time  the  youngest  of 
them  became  of  age,  but  it  was  not  to  vest  until  the 
happening  of  two  events:  Firsts  the  death  of  the 
widow;  and,  second,  the  arrival  at  age  of  all  the  minor 
children.  There  is  no  room  for  application  of  the 
doctrine  relied  upon  by  appellant,  and  referred  to  in 
the  cases  of  BilU  v.  Bills,  80  Iowa,  270  (45  N.  W.  Rep. 
748);  In  re  Proctor's  Estate,  95  Iowa,  172  (63  N.  W.  Rep. 
670),  and  cases  cited.  The  case  is  more  like  Jordan  v. 
Woodin,  93  Iowa,  453  (61  N.  W.  Rep.  948),  and 
Grindem  v.  Grindem,  89  Iowa,  295  (56  N.  W.  Rep.  505), 
than  any  to  which  our  attention  has  been  called.  It 
may  be  observed  in  passing  that,  in  the  opinion  of  the 
writer,  a  majority  of  this  court  has,  against  his  pro- 
test, entirely  abrogated  the  rule  upon  which  appellant 
relies.  See  Iwias  v.  Neidt,  101  Iowa,  348  (70  N.  W. 
Rep.  203).  But,  be  this  as  it  may,  we  are  all  agreed 
that  this  case  does  not  fall  within  the  rule.  Appel- 
lant is  not  entitled  to  anything  under  the  fourth  par- 
agraph of  the  will,  for  it  is  evident  that  the  surplus 
money  therein  referred  to  was  to  be  divided  among 
his  children;  not  bequeathed  to  their  representatives. 
Appellant,  as  executor  of  the  estate  of  one  of  the  chil- 
dren mentioned  in  this  will,  has  no  interest  in  the 
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property  left  by  Charles  E.  Calder  at  his  decease,  and 
the  judgment  of  the  district  court  so   declaring   is 

AFFIBMED, 


H.  H.  Lantz  v.  J.  J.  Ryman,  et  al.y  Appellants. 

Contract:  dissolution  of  insubancb  agbnct.  An  agreement 
1  between  persons  in  the  business  of  a  fire  insurance  agency  by 
which  one  of  them  sells  his  interest  in  the  agency  to  the  others, 
agreeing  not  to  apply  for  nor  accept  specified  companies,  with  the 
distinct  understanding  that  he  does  not  sell  his  good  will  in  any 
"of  the  business  or  renewals  now  on  the  books  of  the  agency,  but 
reserves  the  full  right  and  privilege  of  soliciting,  securing,  and 
writing  any  of  the  same,''  entitles  such  member  to  issue  policies 
in  place  of  those  expiring  as  well  as  those  in  renewal  of  policies. 

Evidence:    parol  vakiance.     It  appeared  that  the  firm  kept  an 

1  expiration  register,  and  that  the  terms  * 'renewals"  and  "explra- 

2  tions"  were  used  by  insurance  men  interchangeably.  Held^  that 
parol  evidence  of  contemporaneous  conversations  between  the 
parties  or  subsequent  statements  by  plaintiff,  Avere  not  admissi- 
ble to  prove  that  he  sold  to  defendants  his  interest  in  the  expira- 
tions. 

Parol  vabiancb.    Plain  and  unambiguous  language  in  a  written 
8    contract  cannot  be  varied  by  evidence  of  declarations  of  one  of 
the  parties,  made  after  the  execution  of  the  contract. 

False  representations.    A  representation  by  a  retiring  member 
4    of  a  firm  of  insurance  agents  that  he  has  no  copy  of  the  expira- 
tion list  of  policies,  even  though  false,  is  immaterial  where  the 
dissolution  agreement  reserved  to  him  his  good  will  in  the  busi- 
ness and  the  right  to  solicit  and  secure  renewals  of  policies. 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Stev- 
enson, Judge. 

Friday,  May  21,  1897. 

Action  to  recover  an  amount  alleged  to  be  due  on 
an  agreement  in  writing.  The  defendants  pleaded  a 
failure  of  consideration,  fraud  on  the  part  of  the  plain- 
tiff in  obtaining  the  agreement,  and  mistake  in  conse- 
quence of  which  the  agreement  actually  made  was 
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not  incorporated  in  the  writing  signed.  They  asked 
that  the  writing  be  reformed.  There  was  a  hearing 
on  the  merits,  and  a  judgment  in  favor  of  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

George  R.  Sanderson  and  McVey  &  McVey  for 
appellants. 

Gatchj  Connor  &  Weaver  for  appellee. 

RoBiNsoNj  J. — In  the  first  part  of  the  year  1889, 
the  plaintiff  purchased  an  interest  in  the  business  of 
Ingersoll,  Howell  &  Co.,  and  became  a  partner  of  the 
firm.  Changes  subsequently  occurred,  and  for  some 
time  prior  to  the  signing  of  the  instrument  in  suit  the 
firm  had  been  composed  of  the  plaintiff,  Adam  How- 
eU,  and  the  defendants,  J.  J.  Ryman  and  H.  R.  Howell, 
who  transacted  business  in  the  firm  name  of  Ryman, 
Lantz  &  Howell.  The  business  was  that  of  a  local  fire 
insurance  agency  in  the  city  of  Des  Moines,  and  the 
firm  represented  several  different  companies.  The 
defendants  and  Adam  Howell  finally  became  dissatis- 
fied with  the  plaintiff,  and  attempts  were  made  to 
effect  an  agreement  by  which  the  partnership  relation 
should  be  severed.  After  somewhat  lengthy 
1  negotiations,  the  writing  in  suit  was  signed. 

The  following  is  a  copy  of  it:  "April  25,  1894. 
Memorandum  of  Agreement  Made  This  Day.  H.  H. 
Lantz  hereby  agrees  to  sell  to  J.  J.  Ryman  and  H.  R. 
Howell  his  interest  in  the  agency  heretofore  known  as 
Ryman,  Lantz  &  Howell;  agreeing,  in  the  transfer  of 
companies  in  the  organization  of  the  new  agencies, 
not  to  apply  for  nor  to  accept  the  following  companies, 
namely:  London  &  Liverpool  &  Globe  Insurance  Co. 
of  North  America,  Phoenix,  Springfield,  Niagara, 
Atlas,  German- American,  Commercial  Union,  London 
Assurance,  Hawkeye,  and  American  of  Pa.;  and  in 
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consideration  therefor  the  said  J.  J.  Ryman  and  H.  R. 
Howell  hereby  agree  to  pay  therefor  the  sum  of  $1,200, 
and  assign  and  agree  not  to  take  the  Franklin,  Ameri- 
can of  New  York,  St.  Paul  &  Western,  and  to  also  use 
their  influence  in  securing  the  transfer  of  the  Pennsyl- 
vania Fire  to  Lantz,  but  not  to  be  barred  from  taking 
the  Pennsylvania  Fire  if  they  refuse  to  go  to  said  H. 
H.  Lantz.  It  being  distinctly  understood  and  agreed, 
that  the  said  H.  H.  Lantz  does  not  sell  his  good  will 
in  any  of  the  business  or  renewals  now  on  the  books 
of  the  agency,  but  reserves  the  full  right  and  privi- 
lege of  soliciting,  securing,  and  writing  any  of  the 
same.  After  the  payment  of  the  debts  of  the  old  firm, 
the  remainder  of  its  funds  shall  be  distributed  accord- 
ing to  the  co-partnership  agreement,  which  shall  be 
in  addition  to  the  $1,200  above  stated.  This  agree- 
ment to  take  effect  May  1,  1894.  [Signed]  H.  H. 
Lantz.  J.  J.  Ryman.  H.  R.  Howell."  The  payment 
for  which  this  writing  provides  has  not  been  made, 
and  the  plaintiff  seeks  by  this  action  to  recover  it. 
The  answer  of  the  defendants  states  that  the  firm  of 
Ryman,  Lantz  &  Howell  had  no  proprietary  interest 
in  the  agency  of  the  several  insurance  companies 
which  it  represented,  and  that  the  plaintiff  could  not 
sell  or  transfer  any  interest  therein  to  the  defeudapts; 
that  the  sole  assets  of  the  firm  consisted  of  a  small 
balance  of  profits  after  the  debts  should  be  paid,  and 
in  the  renewal  list  owned  and  kept  by  the  firm;  that 
the  business  of  the  firm  was  considerable,  and  several 
hundred  patrons  were  listed  on  its  books;  that  it  kept 
an  expiration  register,  showing  the  name  of  each  person 
assured,  the  date  upon  which  his  policy  and  insurance 
would  expire,  and  the  amount  of  the  insurance  car- 
ried; that  by  the  expiration  list  the  members  of  the 
firm  were  enabled  to  know  when  and  to  whom  to  go 
for  the  renewal  of  insurance,  and  that  the  list  was 
valuable;  that  the  only  thing  the  plaintiff  sold  to  the 
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defendants  by  the  agreement  in  question,  was  his 
interest  in  the  expiration  list.  The  answer  further 
alleges  that  the  agreement  was  without  consideration 
and  procured  by  fraud,  and  is  void,  in  that  at  the  time 
it  was  entered  into,  and  before  and  after  that  time, 
the  plaintifE  represented  to  the  defendants  that  he 
had  not  kept  a  copy  of  the  expiration  list,  and  had  no 
copy  whatever,  and  would  not  take  a  copy  of  it,  but 
that  he  would  sell  and  deliver  the  list  to  the  defend- 
ants, but  that  the  truth  was  that  he  had  secretly,  and 
without  knowledge  of  either  of  the  defendants,  taken 
and  copied'  the  expiration  list,  and  had  a  complete 
transcript  of  it,  which  he  kept,  and  from  which, 
immediately  after  the  dissolution  of  the  firm,  he 
solicited  the  renewal  of  insurance.  The  answer  fur- 
ther states  that  just  before  the  agreement  was  signed 
the  defendants  stated  to  the  plaintiff  that  they  under- 
stood by  the  terms  and  conditions  of  the  agreement 
that  they  were  buying  the  plaintiff's  interest  in  the 
expirations;  that  the  agreement  seemed  to  be  some- 
what ambiguous  upon  that  point,  but  that  the  expira- 
tion list  was  substantially  all  there  was  to  buy, — ^and 
that  the  plaintiff  replied  that  he  was  selling  to  them 
his  interest  in  the  list,  and  that  he  understood 
the  contract  as  these  defendants  stated  it;  that  the 
defendants  relied  upon  these  statements  of  the  plain- 
tiff, and  upon  his  representation  that  he  did  not  have 
a  copy  of  the  list,  nor  any  part  of  it,  and  that  he  only 
retained  the  right  to  conduct  an  insurance  agency  in 
Des  Moines,  and,  so  relying,  signed  the  agreement.  In 
an  amendment  to  their,  answer  the  defendants  set  out 
what  they  claim  to  have  been  the  real  agreement  of 
the  parties,  and  ask  to  have  the  one  actually  signed 
refoniied.  The  district  court  rendered  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  one  thousand  two 
hundred  dollars,  with  interest  thereon  at  six  per  cent, 
jer  annum  from  the  first  day  of  May,  1894,  and  costs. 
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'  There  is  much  conflict  in  the  evidence  respecting 
what  was  said  between  the  parties  to  the  agreement 
at  the  time  it  was  signed,  and  at  an  interview  had  a 
few  days  later,  before  it  was  to  take  effect.  If  the 
testimony  in  regard  to  what  was  said  on  those  occa- 
sions was  to  be  considered  alone,  we  should  be  forced 
to  conclude  that  the  defendants'  claims  as  to  the  facts 
are  sustained.  But  the  plaintifE  denies  in  the  most 
positive  terms  much  of  what  the  defendants  and  others 
for  them,  testified  to;  and  we  must  consider,  not  only 
what  is  claimed  to  have  been  said  by  the  parties,  but 
the  writing  itself,  which  is  of  controlling  importance, 
and  relevant  circumstances  which  existed  at  the  time. 
When  the  plaintiff  became  a  member  of  the  firm  of 
Ingersoll,  Howell  &  Co.,  he  paid  the  sum  of  two  thou- 
sand four  hundred  dollars  for  the  interest  he  acquired; 
and  during  his  connection  with  the  business  it  had 
increased  in  value,  and  his  interest  was  worth  more 
at  the  time  of  the  transaction  in  controversy  than 
that  which  he  originally  purchased.  During  the  nego- 
tiations which  preceded  the  making  of  the  agreement 
in  controversy,  two  propositions  were  made,  by 
one  of  which  the  plaintiff  was  to  receive  from  the 
defendants  two  thousand  four  hundred  dollars,  retire 
from  the  firm,  and  not  engage  in  the  insurance  busi- 
ness for  a  term  of  years.  By  the  other  proposition,  he 
was  to  receive  one  thousand  two  hundred  dollars,  and 
retain  the  privilege  of  doing  an  insurance  business  on 
his  own  account.  Finally,  Ryman  drew  a  proposition 
in  the  form  of  an  agreement,  which,  with  the  excep- 
tion of  one  or  two  provisions,  was  substantially  the 
same  as  the  one  which  was  signed.  Some  changes 
were  made  in  it,  but  the  plaintiff  refused  to  sign  it, 
and  took  it  from  the  oflBce  of  the  firm  where  it  was 
drawn,  to  his  attorney.  There  it  was  changed  to  read 
as  it  did  when  it  was  signed,  and  he  returned  with  it 
to  the  defendants.    The  paragraph  which  reads  as 
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follows:  "It  being  distinctly  understood  and  agreed 
that  the  said  H.  H.  Lantz  does  not  sell  his  good  will  in 
any  of  the  business  or  renewals  now  on  the  books  of  the 
agency,  but  reserves  the  full  right  and  privilege  of 
soliciting,  securing,  and  writing  any  of  the  same," — 
was  inserted  in  the  attorney's  oflSce,  and  was  read  and 
fully  considered  by  the  defendants  before  the  agree- 
ment was  signed.  They  knew  just  what  they  were 
signing,  and  it  must  be  presumed  that  they  were  pos- 
sessed at  least  of  ordinary  intelligence,  and  that 
they  knew  what  the  paragraph  last  quoted  meant. 
It  was  clear  and  explicit,  in  language  which  men 
familiar  with  insurance  business  could  not  have 

2  misunderstood.  Some  attempt  is  made  to  show 
that  "renewals"  are  not  the  same  as  "expira- 
tions," but  the  testimony  of  disinterested  insurance 
men  shows  clearly  that  the  terms  are  used  inter- 
changeably, and  mean  substantially  the  same  thing, 
when  used  in  the  insurance  business.  But,  if  this 
were  not  so,  the  language  of  the  paragraph  is  suf- 
ficiently broad  to  include  expirations;  for  it  reserves 
to  the  plaintiff  his  good  will  in  the  business,  and  the 
right  of  "soliciting,  securing  and  writing"  "any  of  the 
business  or  renewals"  then  on  the  books  of  the  agency. 
It  would  be  a  wide  departure  from  the  ordinary  rules 
of  practice  to  permit  language  so  plain  and  direct  as 
this  to  be  contradicted  by  proof  of  contemporaneous 
verbal  statements,  and  that  is  what  the  defendants 
seek  to  do  by  showing  that  the  language  used  in  the 
writing  was  to  be  given  a  meaning  wholly  different 

from  that  which  it  ordinarily  bears.    Nor  can 

3  the  language  used  be  given  a  different  effect  by 
showing  declarations  of  the  plaintiff  made  after 

the  agreement  was  signed.  But  it  is  said  that  the 
plaintiff  was  guilty  of  fraud,  in  representing  that  he 
did  not  have  a  copy  of  the  expiration  list  when  the 
agreement  was  signed.  We  very  much  doubt  that  he 
Vol.  102  la— 23 


354  Laktz  v.  Rtmait.  [103  lowq 

represented  that  he  did  not  have  a  copy  of  any  por- 
tion of  that  list,  for  the  reason  that  portions  of  it 
were  copied  into  small  books  from  time  to  time,  and 
some    of    those    had    been    furnished    to    him    in 

the  ordinary  course  of  business.  But  his 
4         representations,  whether  they  were  as  claimed 

by  the  defendants  or  not,  were  immaterial, 
in  view  of  that  part  of  the  agreement  which 
reserved  to  him  his  good  will  in  the  business, 
and  the  right  to  solicit  and  secure  renewals.  The 
defendants  have  failed  to  show,  by  the  kind  and  weight 
of  evidence  required,  that  the  agreement  was  induced 
by  fraud,  or  that  they  were  mistaken  as  to  its  provis- 
.  ions  when  they  signed  it.  Our  conclusions  find  sup- 
port in  the  following  authorities:  Marshall  v.  West- 
ropey  98  Iowa,  324  (67  N.  W.  Rep.  257),  and  cases  therein 
cited;  First  Presbyterian  Church  v.  Logan,  77  Iowa, 
326  (42  N.  W.  Rep.  310);  Dirkson  v.  Knox,  71  Iowa,  728 
(30  N.  W.  Rep.  49);  1  Greenleaf,  Ev.,  sections  275, 281; 
2  Pomery,  Eq.  Jur.,  section  859.  Nor  have  they  shown 
that  the  consideration  for  the  agreement  has  foiled. 
The  defendants  not  only  retained  the  permanent 
record  of  the  expirations,  and  the  right  to  solicit  and 
obtain  all  the  renewals  possible,  and  the  agency  of 
certain  companies,  as  provided  in  the  agreement,  but 
they  also  retained  three  of  the  five  companies  which 
the  plaintiflE  was  to  have  if  he  could  secure  them.  It 
is  true,  the  defendants  claim  to  have  rescinded  the 
agreement  when  they  discovered  the  alleged  fraud  of 
the  plaintiff,  and  that  they  had  a  right  to  ignore  it, 
but  a  rescission  which  repudiates  the  obligations  of  an 
agreement  while  retaining  its  benefits  is  not  looked 
upon  with  favor  by  a  court  of  equity.  We  are  satis- 
fived  that  the  evidence  fully  sustains  the  judgment  of 
the  district  court,  and  it  is  affibmbd. 
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In  the  Matter  of  the  (Juabdianship  of  Gbobge  M. 
O'CoNNBLL,  a  Minor. 

Aiq^lntment  of  Guardian:  discbbihon  of  oottbt.  As  between  an 
unmarried  woman  whose  employment  as  school  teacher  was  not 
permanent,  and  her  married  sister,  who  already  had  the  custody  of 
their  eight  years  old  nephew,  and  was  able  and  willing  to  care  for 
him  as  one  of  her  own  children,  the  court  properly  selected  the 
latter  as  guardian. 

Samb.  Where  testatrix's  eight  years  old  son  had  a  good  home  with  his 
married  aunt,  who  was  able  and  willing  to  care  for  him,  her 
appointment  as  guardian  in  preference  to  persons  who  were  not 
relatives  was  not  a  clear  abuse  of  discretion,  though  testatrix 
requested  the  appointment  of  the  latter  in  her  will,«and  orally 
expressed  such  desire  shortly  before  her  death,  and  though  the  fit- 
ness of  such  persons  is  not  questioned. 

Appeal  from  Linn  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

Peidat,  Mat  21, 1897. 

Ellen  O'Connell,  surviving  parent,  died  January 
4, 1895,  leaving  an  only  child,  George  M.  O'Connell, 
eight  years  old.  She  left  a  will,  to  which  was  attached, 
by  way  of  a  codicil,  this  request:  "I  wish  it  to  be 
understood  by  the  court  that  it  is  my  desire  to  have 
the  executors  of  my  last  will  and  testament.  Dr.  A. 
H.  Johnson  and  Dr.  G.  R.  Skinner,  to  be  appointed 
guardian  of  my  son,  Geo.  M.  O'Oonnell,  until  he 
become  of  age."  Application  was  made  for  the 
appointment  of  Theresa  O'Connell,  a  sister  of  deceased, 
as  guardian  of  the  child;  also  for  that  of  Drs.  Skinner 
and  Johnson,  and  of  Anna  M.  Donahue,  another  sister. 
After  hearing,  the  court  appointed  the  latter  perma- 
nent guardian.  Theresa  O'Connell  and  Drs.  Skiimer 
and  Johnson  appeal. — Affirmed. 
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Rickel  &  Crocker  for  appellants  Skinner  and  John- 
son. 

Preston,  Wheeler  &  Moffit  for  appeUiint  Theresa 
O'Connell. 

Rothrock  &  Grimm  for  appellee  Anna  M.  Dona- 
hue.. 

Ladd,  J. — The  appeal  of  Theresa  O'Connell  may 

be  first  considered.    The  evidence  shows  that  she  is 

unmarried,  and  her   occupation    that   of  a   school 

teacher.    She  was  always  on  good  terms  with 

1  the  child  and  its  mother,  but  has  no  affection 
for  him  other  than  that  of  a  near  relation. 

Her  employment  is  not  permanent,  and  existing  con- 
ditions may  reasonably  be  expected  to  change.  On 
the  other  hand,  Mrs.  Donahue  is  a  married  woman, 
now  has  custody  of  the  child,  treats  him  as  one  of  her 
own  children,  is  able  to  care  for  him,  and  wishes 
to  do  so.  True,  she  had  at  one  time  some  dispute 
with  her  deceased  sister,  but  not  of  such  a  character 
as  would  interfere  with  the  proper  nurture  and  train- 
ing of  this  son.  Under  the  circumstances,  we  think 
the  court  rightly  permitted  the  minor  to  remain  with 
Mrs.  Donahue. 

II.    A  more  diflBcult  question  is  presented  by  the 

appeal  of  Drs.  Skinner  and  Johnson.    The  mother 

requested  in  her  last  will  that  they  be  guardian  of  her 

son  and  orally  expressed  her  desire  to  the  same 

2  effect,  shortly  before  her  death.    Testamentary 
guardianship  is  not  authorized  in  this  state,  In 

re  Johnson,  87  Iowa,  130  (54  N.  W.  Rep.  69);  but  the 
expressed  wish  of  the  parent,  and  especially  when 
made  shortly  before  dissolution,  will  influence  the 
court,  and  other  things  being  equal,  will  determine 
the  appointment.    9  Am.  and  Eng.  Enc.  Law,  93,  and 
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notes.  No  question  concerning  the  fitness  of  either 
Dr.  Skinner  or  Dr.  Johnson  is  raised,  and  they  are 
willing  to  act  as  guardian  without  compensation. 
They  are  not  related  to  the  child,  however,  and  under- 
take the  trust  largely  because  of  the  dying  request  of 
the  mother.  What  disposition  would  be  made  of  the 
child  by  them  does  not  appear.  What  has  already 
been  said  of  Mrs.  Donahue's  care  of  the  child  need  not 
be  repeated.  He  has  a  good  home  with  her,  is  con- 
tented, and  well  provided  for.  She  is  his  aunt,  and 
has  a  natural  interest  in  his  welfare.  The  dispute 
with  the  child's  mother,  heretofore  referred  to,  was 
occasioned  by  the  claim  that  the  conveyance  of  forty 
acres  of  land  by  her  father  to  her  brother  was  in  the 
nature  of  an  absolute  gift,  and  not  by  way  of  an 
advancement.  The  evidence  that  she  referred  to  her 
sister  in  opprobrious  terms  is  indignantly  denied.  Her 
property  interests  and  those  of  the  child  are  not  in 
conflict.  Were  this  case  triable  de  novo,  however,  we 
should  feel  bound  to  regard  the  dying  request  of  the 
mother.  It  is  prosecuted  by  ordinary  proceedings, 
and  "the  findings  of  the  court  are  entitled  to  the  effect 
of  a  verdict,  as  all  the  reasons  for  the  rule  as  to  ver- 
dicts apply  with  at  least  equal  force  to  the  findings  of 
the  court."  Lawrence  v.  Thomas,  84  Iowa,  362  (51  N. 
W.  Rep.  11).  The  selection  of  a  guardian  is,  of  neces- 
sity, largely  within  the  discretion  of  the  court  appoint- 
ing, and  it  is  only  when  there  is  a  clear  abuse  of  dis- 
cretion that  this  court  will  interfere.  In  re  Johnson^ 
supra.  The  welfare  of  the  boy  is  of  controlling  impor- 
tance, and  we  cannot  say  from  the  record  before  us 
that  the  district  court  so  abused  its  discretion  as  to 
justify  interference  with  its  decision. — Affirmed. 
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%f^  RoBB  PuBLONG  V.  Thomas  Cabbahbb,  Appellant 

BrMenee:  opinions.  A  non-expert  witness  cannot  give  her  opinion 
as  to  the  mental  capacity  of  testatrix  unless  such  opinion  is  based 
solely  on  facts  relating  to  the  conduct  and  action  of  the  testatrix 
as  detailed  in  the  evidence  of  the  witness. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Pbiday,  May  21, 1897. 

The  parties,  as  indicated,  are  brother  and  sister, 
and  children  of  Bridget  Carraher,  deceased,  who  died 
in  Pebruary,  1894,  leaving  what  purported  to  be  her 
last  will  and  testament,  which  was  filed  for  probate; 
and  the  defendant,  Thomas  Carraher,  is  residuary 
legatee  therein.  The  plaintiff  contests  the  probate  of 
the  will  by  written  objection,  representing  that 
Bridget  Carraher,  when  she  executed  the  instrument, 
was  not  of  sound  and  disposing  mind,  and  that  the 
same  was  executed  under  undue  influence  by  Thomas 
Carraher.  The  issues  were  submitted  to  a  jury  that 
returned  a  special  verdict  that  Bridget  Carraher  was 
not,  at  the  execution  of  the  instrument,  of  suflScient 
capacity  to  make  a  will.  The  district  court  denied  a 
motion  to  set  aside  the  special  verdict  and  grant  a 
new  trial,  and  entered  judgment  setting  aside  the  will 
from  which  the  proponent  appealed. — Reversed. 

F.  W.  Dodson  and  A.  A.  McLaughlin  for  appel- 
lant. 

Nugent  dk  Connelly  for  appellee. 
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Gbangbb,  J.^Bridget  lindsey  and  Mrs.  Mary 
Wilson  were  witnesses  for  the  contestant,  and  each 
gave  evidence  of  having  known  the  deceased, — ^the 
former  all  her  life  (being  a  niece),  and  the  latter  since 
1869  or  1870.  Each  testified  particularly  to  Mrs.  Car- 
raher  having  been  at  her  house  in  September,  1893; 
her  death  occurring  in  February  after.  Each  testified 
to  her  appearance  as  to  health,  how  she  appeared  in 
mind,  to  what  she  said  on  different  matters,  to  her 
changed  appearance  from  former  times,  and  to  what 
she  said  about  the  disposition  of  her  property,  tending 
to  show  that  she  could  not  do  as  she  would  like  to. 
The  first  of  the  following  questions  was  asked  of  Brid- 
get Lindsey,  and  the  other  of  Mrs.  Wilson:  "Q.  Now, 
what  do  yon  say  from  your  knowledge  of  her  as  you 
have  testified,  and  from  your  acquaintance  with  her, 
and  your  conversations, — ^what  do  you  say  as  to 
whether,  in  your  judgment,  she  was  suflSciently  strong 
in  mind  to  undei-stand  the  value  of  her  property,  and 
the  disposition  to  make  of  it  in  regard  to  the  children, 
and  the  effect  of  the  disposition  of  it  upon  her  chil- 
dren, at  the  last  time  that  she  was  at  your  house?" 
"Q.  From  what  you  saw  of  Mrs.  Carraher  on  that 
occasion,  in  September,  1893,  and  from  her  actions 
and  conduct,  state  whether,  in  your  opinion,  she  was 
possessed  of  mind, — strength  of  mind, —  enough  to 
understand  the  effects  of  a  will,  and  the  results  of  a 
will  upon  her  property  and  upon  her  children, — ^the 
making  and  executing  of  a  will."  Answers  were  per- 
mitted against  objections  that  they  were  incompe- 
tent. The  claim,  in  argument,  is  that  the  questions 
permitted  the  witnesses  to  base  their  opinions  on  facts 
not  disclosed  by  the  evidence.  The  rule  as  first  stated 
in  this  state  is:  "The  extent  to  which  any  of  the 
authorities  have  carried  the  rule,  even  in  the  eccle- 
siastical courts  of  England,  is  that,  after  the  witness 
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has  stated  the  facts  and  circumstances,  then  his  con- 
clusion or  opinion  derived  from  or  resting  upon 
them  may  be  given."  Pelamourages  v.  Clark,  9 
Iowa,  1.  The  rule  as  thus  announced  seems  to  have 
been  clearly  adhered  to  by  this  court.  It  is  a  rule  as 
to  non-expert  evidence,  forming  an  exception  to  the 
general  rule  of  evidence,  whereby  statements  of  con- 
clusions in  the  nature  of  opinions  are  limited  to  those 
who,  by  education  or  particular  experimental  knowl- 
edge, are  deemed  especially  fitted  to  form  such  opin- 
ions. In  State  v.  Stickley,  41  Iowa,  232,  a  witness, 
after  narrating  his  observations  of  the  person,  was 
asked:  "Will  you  state  from  your  knowledge  before, 
and  your  acquaintance  with  her  from  her  conversa- 
tion at  the  time  and  her  looks  at  the  time,  whether,  in 
your  judgment,  she  was  in  her  right  mind?"  The 
question  was  held  incompetent,  because  it  permitted 
an  opinion  based  on  facts  not  detailed  to  the  jury. 
See,  to  the  same  effect,  Ashcraft  v.  De  Armondj  44 
Iowa,  229.  A  case  more  clearly  in  point,  is  that  of 
Parsons  v.  Parsons,  66  Iowa,  754  (21  N.  W. 
Rep.  570,  and  24  N.  W.  Rep.  564).  The  ques- 
tion was:  "Now,  Mr.  Parsons,  from  what  you 
heard  Father  Parsons  say  to  other  members 
of  the  family,  and  from  what  you  observed  there 
that  morning,  what  do  you  think  as  to  the  condition 
of  his  mind  that  morning?"  It  is  said  in  the  opinion: 
"It  will  be  observed  that  the  question  asked  was  not 
confined  to  facts  to  which  the  witness  had  testified," 
and  the  question  was  held  improper.  The  rule  has 
support  in  Blake  v.  Bourke,  74  lowa,^  519  (38  N.  W.  Rep. 
392),  and  Denning  v.  Butcher,  91  Iowa,  425  (59  N.  W. 
Rep,  69).  It  is  further  said  in  the  Parsons  Case:  "The 
witness  was  permitted  to  exercise  her  discretion  as  to 
what  facts  and  circumstances  she  should  take  into 
consideration."  It  seems  to  be  the  import  of  the  rule 
that  the  jury  shall  know  upon  what  facts  the  witness 
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bases  the  opinion  given,  and  hence  the  question  must 
in  some  way  make  the  limitation,  as  by  confining  the 
answer  or  opinion  to  the  facts  as  stated  in  evidence. 
The  first  clause  of  the  question  to  Bridget  Lindsey  is 
limited,  but  the  remainder  of  the  question  permits 
facts  to  be  considered  other  than  those  testified  to. 
The  question  to  Mrs.  Wilson  is  without  any  limitation 
to  the  facts  testified  to.  If  we  treat  it  as  limiting  the 
answer  to  the  occasion  in  September,  1893,  the  answer 
is  not  limited  to  the  actions,  conduct,  and  what  was 
seen,  as  detailed  in  the  evidence.  We  cannot  assume 
that  the  evidence  disclosed  all  the  conduct  and  all  that 
was  seen.  We  think  the  rule  of  evidence  was  violated 
in  the  admission  of  non-expert  evidence.  The  other 
question  argued  is  as  to  the  suflBciency  of  the  evidence, 
of  which  we  should  express  no  opinion,  in  view  of  a 
new  trial. — ^Ebvbbsbd. 


D.  A.  PoB,  Appellant,  v.  Maby  E.  Eeebt. 

Equitable  Llent  impboyehent  of  wife's  fbopbrty.  Where  a  bus- 
band  agrees  with  his  wife  to  erect  improvements  on  her  land,  and 
to  pay  for  the  same,  one  selling  lumber  to  the  husband  on  his 
credit,  and  without  intent  to  charge  the  wife  thereby,  cannot 
enforce  an  equitable  lien  against  the  land. 

Appeal  from  Page  District  Court. — ^Hon.  N.  W.  Maot, 

Judge. 

Satubday,  May  22, 1897. 

Action  in  equity  to  establish  a  lien  upon  certain 
lots  for  a  balance  due  to  plaintiff  on  account  for  lum- 
ber furnished  and  used  in  the  erection  of  a  dwelling 
house  on  said  lots.  Decree  was  rendered  dismissing 
plaintiff's  petition,  "upon  the  ground  that  the  plain- 
tiff fails  to  show  that  the  lumber  and  material  were 
npt  sold  to  defendant's  husband,  relying  alone  upon 


PoB  V.  Ekbrt.  [103  Iowa 


hia  credit."    Prom  this  decree  the  plaintiff  appeals. — 
Affirmed. 

W.  P.  Fergiison  for  appellant. 

T.  E.  Gktrk  for  appellee. 

Given,  J. — I.  About  three  years  prior  to  1892,  M. 
B.  Bkert,  husband  of  the  defendant,  purchased  and  paid 
for  out  of  his  own  money  six  lots  in  the.  town  of 
Essex,  and  caused  the  title  thereto  to  be  made  to  his 
wife,  who  continues  to  hold  the  same.  In  1892,  Mr. 
Ekert  proceeded  to  erect  a  dwelling  house  on  said 
lots  to  be  used  as  a  residence  for  himself  and  family, 
procuring  the  lumber  for  that  purpose  from  the  plain- 
tiff, and  for  which  there  is  a  balance  of  two  hundred 
and  ninety-four  dollars  and  forty-seven  cents  due  to 
the  plaintiff.  In  support  of  his  claim  for  an  equitable 
lien  appellant  relies  upon  Miller  v.  Ilollingsworth,  36 
Iowa,  163,  and  cases  following  the  ruling  therein. 
In  that  case  the  court  says:  "Giving  to  the  aver- 
ments of  the  petition,  and  especially  the  averment 
that  the  lumber  was  furnished  and  used  in  the 
improvement  of  the  defendant's  real  property  'with 
the  full  knowledge  and  acquiescence  of  the  defend- 
ant,' a  liberal  construction,  we  hold  that  the  demurrer 
should  have  been  overruled.  Full  knowledge  and 
acquiescence,  under  such  an  interpretation,  would 
imply  that  the  defendant  knew  the  lumber  was  pur- 
chased by  the  husband  without  being  paid  for  by  him; 
that,  while  it  was  so  unpaid  for,  it  was  being  used  in 
the  improvement  of  her  real  estate  to  the  enhance- 
ment of  its  value;  and  that  she  acquiesced  in  such  use 
with  such  full  knowledge  of  those  facts.  It  should 
also  appear  that  it  was  not,  in  fact,  sold  to  the  hus- 
band in  reliance  upon  his  credit  alone."  It  is  further 
said:  "Of  course,  her  want  of  acquiescence  might  be 
manifested  by  fewer  facts  or  3lighter  pircunistanceg 
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than  would  be  required  from  an  adult  male  owner.** 
No  doubt  the  defendant  knew  that  this  lumber  was 
being  furnished  and  used  in  the  construction  of  the 
building  on  her  lots,  and  acquiesced  therein,  but  she 
did  not  know  nor  acquiesce  in  its  being  made  a 
charge  against  her  or  her  property.  The  understand- 
ing between  her  and  her  husband  was  that  he  would 
pay  all  the  expenses  incurred  in  erecting  the  building. 
It  does  not  appear  that  the  lumber  "was  not,  in  fact, 
sold  to  the  husband  in  reliance  upon  his  credit 
alone,"  but,  on  the  contrary,  we  think  it  fairly 
appears  that  the  credit  was  to  him  alone. 
The  plaintiff  testifies:  "The  contract  was  with  Mr. 
M.  B.  Ekert.  Had  no  talk  with  Mrs.  Ekert  when 
debt  was  contracted.  *  *  *  I  don't  know  that  he 
bought  it  with  his  wife's  knowledge.  *  *  *  My 
agreement  was  made  with  Mr.  Ekert.  I  never  had 
any  conversation  with  her  about  it.  My  entire  con- 
tract and  deal  was  with  him.  *  *  *  He  had  been  doing 
business  that  way  as  long  as  he  traded  with  me. 
Had  been  doing  all  the  business  himself.  He 
bought  lumber  before.  I  don't  know  who  he  bought 
it  for.  He  bought  it  to  improve  her  property.  I 
don't  know  that  he  bought  it  in  her  name  or  her 
credit  or  with  her  knowledge.  I  did  not  ask  him." 
Mr.  Ekert  testified  that  Mr.  Poe  was  to  furnish  the 
material;  that  he  was  to  pay  one  hundred  dollars 
when  the  house  was  finished,  and  to  pay  the  balance 
out  of  his  pension  as  fast  as  he  could;  that  there  was 
nothing  said  about  a  lien  on  the  property;  and  that 
the  agreement  was,  that  appellant  was  to  look  to  Mr. 
Ekert  alone  for  pay.  Appellant  testified:  "No;  I 
don't  think  he  told  me  that  he  wanted  me  to  pay  it 
out  of  his  pension.  I  would  almost  be  willing  to 
swear  that  he  did  not  tell  me  that  he  would  pay  for  it 
out  of  his  pension."  We  will  not  discuss  the  evi- 
dence further.    It  is  suflBcient  to  say,  that  it  fuUj 
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sustains  the  claim  of  the  defendant,  that  the  lumber 
was  sold  to  her  husband  on  his  credit  alone. — 
Affibmsd. 


V.  S.  Powell,  Appellant,  v.  J.  0.  Cbampton. 

Statate  of  Fraads:  obal  le^se.  An  oral  af^rreement  to  lease  is  not 
tak^n  out  of  the  statute  of  frauds  by  testimony  of  the  alleged 
lessor,  that,  while  a  lease  was  negotiated,  its  terms  were  not  fully 
settled.  Omissions  from  the  alleged  lease  cannot  be  supplied  by 
evidence  other  than  defendants;  neither  is  defendant  estopped  to 
deny  the  lease. 

Fabt  pbbfobmanob.  Part  performance  of  an  oral  contract  to  lease 
land,  for  the  term  of  more  than  one  year,  does  not  take  the  case 
out  of  the  ^tute  of  frauds,  and  eyidenoe  for  that  purpose  is  not 
admissible. 

Appeal  from  Polk  District  Oourt. — Hon.  T.  P.  Stbven- 

soN,  Judge. 

Saturday,  May  22, 1897. 

Action  for  the  specific  performance  of  a  contract 
to  lease  a  part  of  a  lot  in  the  city  of  Des  Moines. 
Decree  for  the  defendant,  and  plaintiff  appeals. — 
Affi^rmed. 

J.  A.  Merritt  for  appellant. 

Dudley  &  Coffin  for  appellee. 

Ladd,  J.— On  the  eleventh  day  of  April,  1890,  the 
defendant  in  writing  leased  the  part  of  the  lot  in  con- 
troversy to  Williams  &  Powell,  who  were  owners  of 
the  brick  building  thereon,  for  a  term  of  two  years  and 
six  months,  at  the  rental  of  twelve  dollars  and  fifty 
cents  per  month.  Williams  &  Powell  sold  the  build- 
ing, and  assigned  the  lease  to  J.  C.  Powell,  February 
1, 1892,  and  he  continued  in  occupancy  of  the  prem- 
ises till  March  5, 1895;  paying,  after  the  expiration  of 
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the  written  lease,  twenty-five  dollars  per  month, 
though  no  term  was  fixed.  He  sold  the  baQding  to 
the  plaintiff,  March  5, 1895,  who  took  possession  the 
day  following.  The  plaintiff  claims  that  he  entered 
into  an  oral  contract  with  the  defendant  by  which  the 
latter  was  to  lease  the  land  to  him  for  a  period  of  five 
years.  The  defendant  denies  making  the  contract, 
and  insists  that,  if  made,  it  cannot  be  established  by 
oral  testimony. 

I.  The  appellant  cites  authorities  holding  that 
part  performance  of  an  oral  contract  to  lease  land  for 
a  term  of  more  than  one  year  will  take  the  case  out 
of  the  statute  of  frauds.  Such  is  not  the  construction 
given  the  statute  in  this  state,  and  evidence  for  that 
purpose  is  not  admissible.  Hunt  v.  Coe,  15  Iowa,  197; 
Thorp  V.  Bradley,  75  Iowa,  50  (39  N.  W.  Rep.  177);  Bur- 
den  V.  Knight,  82  Iowa,  584  (48  N.  W.  Rep.  985). 

II.  It  is  insisted  that  the  defendant's  testimony, 
considered  alone,  establishes  an  oral  agreement  to 
lease.  If  so,  the  plaintiff  is  entitled  to  the  relief 
prayed.  Auter  v.  Miller,  18  Iowa,  405;  Smith  v.  Phelps, 
32  Iowa,  537;  Dewey  v.  Life,  60  Iowa,  361  (14  N.  W. 
Rep.  347).  The  plaintiff  claims  that  the  lease  was  to 
be  for  five  years  from  April  1,  1895,  and  that. he  was 
to  expend  for  improvements  on  the  building  the  sum 
of  five  hundred  dollars  by  September  1  following. 
The  defendant  testified  that  the  time  from  which  the 
lease  was  to  run  was  not  agreed  upon;  that  nothing 
was  said  about  the  value  of  improvements;  that  he 
never  consented  to  a  delay  till  September  before  the 
improvements  should  be  made;  and  that  their  charac- 
ter was  not  fully  determined,  but  he  was  to  state  what 
they  should  be  in  the  written  lease,  and  submit  it  to 
the  plaintiff's  agent,  J.  C.  Powell.  According  to  this 
evidence,  the  terms  of  the  contract  were  not  fully  set- 
tled, and  omissions  cannot  be  supplied  by  other  evi- 
dence.   Auter  V.  Miller,  supra.    It  is  urgfjd  that  the 
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defendant  is  estopped  from  denying  an  oral  contract 
to  lease.  The  trouble  with  this  position  is  that  snch 
a  contract  has  not  been  established  by  competent  evi- 
dence. That  upon  which  the  claimed  estoppel  is  based 
was  not  admissible.  The  decree  of  the  district  court 
must  be  affi&mbp. 


i^^l         Sebastian  Ludwio  v.  E.  A.  Blaokshbbe,  Appellant, 


Presumption  of  Payment:    failure  to  sue  and  attach.  Aninstruc- 

1  tion,  in  an  action  on  a  claim  due  for  many  years,  that,  though 
10    defendant  was  a  non-resident,  his  land  at  plaintiff's  residence 

could  have  been  subjected  to  payment,  and  therefore  a  presump- 
tion of  payment  arose  from  delay  in  suing,  is  properly  refused, 
since  such  land  could  only  have  been  reached  by  attachment  suit. 
In  which  a  bond  is  required. 

Failubb  to  object.    The  failure  of  a  seller  in  a  bill  of  sale  to  object 

2  to  the  transfer  of  the  possession  of  the  goods  from  one  agent  of 
the  buyer  to  another  lias  no  tendency  to  disproye  his  claim  that 
the  sale  was  on  a  credit  and  that  it  did  not  constitute  a  part  of 
the  consideration  for  the  cancellation  of  notes  and  mortgages  held 
by  the  buyer  against  him,  in  addition  to  the  revenues  of  the  land 
subject  to  the  mortgages 

ETidfnce:    yalue  of  land.    Evidence  that  the  owner  of  land  kept 

6    it  on  the  market,  for  sale,  from  the  time  he  purchased  it,  and  as 

to  the  price  for  which  he  sold  it,  is  inadmissible  to  show  its  value 

at  the  time  of  its  purchase  by  him,  in  the  absence  of  evidence  to 

show  what  effort  he  made  to  sell  the  land  or  to  find  a  purchaser. 

Samb.    Evidence  of  the  value  of  land  conveyed  to  a  mortgagee  in 
1    satisfaction  of  the  notes  and  mortgages,  is  admissible  ontheques- 
8    tion  whether  a  bill  of  sale  from  the  mortgagor  to  the  mortgagee 
was  upon  an  independent  consideration  or  was  part  of  the  consid- 
eration for  the  cancellation  of  the  notes  and  mortgagea 

Superseded  pleading.    An  original  answer  which  has  been  super 
4    seded  by  an  amended  answer  may  be  admissible  in  evidence  as  an 
admission  of  the  facts  alleged  therein,  subject  to  the  right  of  the 
defendant  to  show  that  such  facts  were  mistakenly  or  inadvert- 
ently pleaded. 
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Beeitals  In  BIU  •f  8alet   pbbsxtmption.    An  instraotion  that  the  giy* 

1    Ing  of  a  bill  of  sale  was  presumptive  eTideooe  that  the  personalty 

9    sued  for  was  paid  for  at  the  time  of  purchaat  attd  that  the  yalue 

thereof  was  the  consideration  stated,  is  propetfjr  Mfused  where  not 

all  the  personalty  sued  for  was  included  in  the  Mil  of  sale. 

Appeal:    bevibw  of  instructions:    Exceptions.    No  questions  as  to 

6  the  giving  of  particular  instructions  is  raised  by  a  record  showing 
that  the  court  gave  the  ''following  instructions,  which  were  duly 
excepted  to  by  the  defendant;"  no  exception  being  taken  to  par- 
ticular instructions,  or  noted  in  the  margin;  and  there  being  no 
claim  that  the  charge,  as  a  whole,  is  erroneous. 

Assignments.    Ko  question  is  raised  by  exceptions  to  instruction 
8    taken  by  motion  for  a  new  trial  within  three  days,  as  authorized 
by  Code,  section  2789,  where  the  exceptions  do  not  specify  the 
grounds  of  objection  as  required  by  such  statute. 

Exceptions  m  motion  for  new  trial.    An  assignment  that  the 

7  court  erred  in  refusing  to  give  certain  numbered  instructions, 
<«and  every  one  of  them,"  is  sufficient  to  present  the  refusal  of 
each  request,  on  appeal. 

Reyisw  of  verdict.    The  supreme  court  will  not  disturb  a  verdict 
11    if  it  is  sustained  by  the  evidence,  although  the  court,  sitting  as 
jurors,  might  have  reached  a  different  result 


Appeal  from  Linn  District  Court. — Hon.  William  P 
Wolf,  Judge. 

Satxjeday,  May  22, 1897. 

PlaiktifVi  as  assignee  of  James  Adams,  brings 
this  action  to  recover  the  reasonable  value  of  personal 
property  alleged  to  have  been  sold  by  said  Adams  to 
the  defendant  in  1886.  The  record  shows  that  the 
defendant  has  at  all  times  since  the  sale  been  a  resident 
of  the  state  of  Maryland.  The  answer  is  a  denial 
that  anything  is  due  plaintiff.  It  is  also  alleged  that 
plaintiff's  said  claim  was  paid  to  his  assignor,  Adams, 
in  1888;  and,  in  another  amendment,  defendant  pleada 
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that  he  paid  for  the  property  at  the  time  of  its  pur- 
chase, and  that  a  bill  of  sale  for  a  portion  of  it  was 
made  by  Adams  to  him,  and  avers  that  if  any  prop- 
erty was  turned  over  to  him  which  was  not  included 
in  the  bill  of  sale,  the  same  was  omitted  therefrom  by 
inadvertance.  Plaintiff,  in  a  reply,  avers  that  the  bill 
of  sale  was  made  for  the  purpose  of  conveying  to  the« 
defendant  the  legal  title  to  the  personal  property 
therein  described,  and  the  only  consideration  for  it 
was  the  promise  of  the  defendant  to  pay  for  said  prop- 
erty, as  well  as  for  other  personal  property  described 
in  the  petition,  the  reasonable  value  thereof.  There 
was  a  trial  to  the  court  and  a  jury,  which  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of  one  thousand 
five  hundred  and  fifty  dollars  and  costs.  Defendant 
appeals. — Affirmed. 

Charles  W.  Kepler  for  appellant. 

Charles  A.  Clark  for  appellee. 

KiNNB,  C.  J. — ^I.  Adams  owned  four  hundred  and 
forty  acres  of  land  in  Linn  county,  Iowa,  upon  which, 
in  1886,  the  defendant  held  mortgages  in  an  amount 
exceeding  ten  thousand  dollars.  Adams  admits  he 
deeded  this  land  to  the  defendant  in  satisfaction  of 
these  claims;  and  defendant  claims  that  in  considera- 
tion of  his  delivering  up  to  Adams  his  notes,  and  satis- 
fying the  debt,  Adams  agreed  to  and  did  deed  the  land 

to  the  defendant,  and  also  turned  over  to  him, 
1  as  a  part  of  the  consideration,  the  personal 

property  now  in  controversy.  The  only  point  of 
contention  is  as  to  whether  the  said  personal  property 
was  turned  over  in  part  satisfaction  of  the  mortgages, 
as  is  claimed  by  appellant,  or  whether  it  was  so  turned 
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over  to  the  defendant  on  his  agreement  to  pay  the 
reasonable  value  of  it.  On  cross-examination 
2  the  plaintiff  sought  to  show  by  one  Jordan,  the 
agent  of  the  defendant  who  had  possession  of  this 
personal  property,  that  when  he  turned  it  over  to  one 
Haines,  who  succeeded  him  as  agent  for  the  defendant, 
Adams  made  no  objection  to  such  transfer.  Similar 
evidence  was  sought  to  be  elicited  from  Haines.  All 
of  this  evidence  was  excluded,  and  error  is  predicated 
upon  the  rulings  with  reference  thereto.  We  think 
this  evidence  was  properly  excluded.  On  every  theory 
of  the  case,  the  property  had  been  sold  and  transferred 
by  Adams  to  the  defendant.  Because,  as  Adams  now 
claims,  defendant  had  not  yet  paid  him  for  the  prop- 
erty, would  be  no  reason  for  Adams  to  object  to  the 
placing  of  the  same  in  the  possession  of  another  per- 
son as  agent  for  the  defendant.  It  continued  in 
defendant's  possession  as  before,  and  Avas  just  as  avail- 
able to  Adams  in  satisfaction  of  his  claim  as  if  it  had 
remained  in  the  custody  of  Jordan.  There  was  no 
reason,  then,  for  Adams  to  say  anything  touching  the 
matter  of  the  change  of  custody  from  Jordan  to  Haines. 
Furthermore,  the  evidence  of  Jordan  was  properly 
ruled  out  as  not  proper  cross-examination. 

II.  Complaint  is  made  of  certain  rulings  of  the 
court  upon  the  examination  of  Judge  Thompson. 
While  it  would  not  have  been  improper  to  have  per- 
mitted the  judye  to  answer  the  questions  objected  to, 
still  there  was  no  abuse  of  the  discretion  vested  in  the 
court,  because  it  appears  that  he  had  already,  in  sub- 
stance, answered  the  same  questions. 

III.  The  court  permitted  the  plaintiff  to  show 
the  value  of  the  land  at  the  time  the  conveyance  was 
made  by  Adams  to  the  defendant,  and  these  rulings 
are  claimed  to  have  been  erroneous.    While  evidence 
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of  the  value  of  the  land  was  not  of  controlling  import- 
ance, it  was  proper  to  go  to  the  jury  upon  the 
8  question  of  the  probability  of  the  personal  prop- 
erty having  formed  a  part  of  the  consid- 
eration of  the  payment  of  the  mortgage  debt,  inas- 
much as  the  direct  evidence  touching  that  matter  was 
conflicting.  Johnson  v.  Harder ,  45  Iowa,  679;  Paddle^ 
ford  V.  Cook,  74  Iowa,  434  (38  N.  W.  Rep.  137);  Lumber 
Co.  V.  Smith,  71  Wis.  304  (37  N.  W.  Rep.  412),  and 
cases  cited. 

IV.  The  original  answer  of  the  defendant  was 
introduced  in  evidence  over  his  objection.  This 
answer  pleaded  a  payment  for  the  personal  property 

long  after  its  purchase.    It  may  be  that  the 

4  allegations  therein  contained  were  not  consist- 
ent with  those  made  in  subsequent  amend- 
ments to  the  answer.  If  the  original  answer  should 
be  deemed  to  have  been  superseded  by  the  amend- 
ments, still  the  original  might  be  introduced  in  evi- 
dence; and,  if  the  facts  so  pleaded  had  been  mistakenly 
or  inadvertently  stated,  the  defendant  had  the  right 
to  explain  the  circumstances  under  which  they  were 
made.  There  was  no  error  in  the  ruling.  Shipley  v. 
Beasoner,  87  Iowa,  556  (54  N.  W.  Rep.  470), 

V.  It  is  said  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  show  that  the  land  was  on 
the  market  from  the  time  he  got  it  until  he  sold  it,  in 
1894,  and  how  long  he  kept  it  before  he  found  a  pur- 
chaser, and  that  twenty-seven  dollars  per  acre 

5  was  the  highest  price  he    could   get   for  it. 
Whether  or  not  the  facts  that  defendant  kept 

the  land  on  the  market,  and  found  no  purchaser,  until 
1894,  and  then  sold  it  for  much  less  per  acre  than  the 
evidence  of  plaintiff's  witnesses  shows  it  was  worth  in 
1886,. are  material,  as  tending  to  show  the  value  of  the 
land  in  1886,  would  depend  upon  facts  not  sought  to  be 
put  in  evidence.    Defendant  did  not  offer  to  show 
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what,  if  any,  effort  he  had  made  to  sell  the  land  or  to 
find  a  purchaser.  While,  under  a  proper  showing,  the 
offered  evidence  might  have  been  materia],  and  should 
have  been  admitted,  yet,  in  view  of  the  circumstances 
under  which  it  was  offered,  we  think  it  was  properly 
excluded. 

VI.    Appellant  says  the  court  erred  in  giving 

certain  instructions  to  the  jury.    Appellee  insists  that 

we  cannot  consider  the  question  sought  to  be  raised, 

as  the  record  fails  to  show  any  proper  excep- 

6  tions  to  the  giving  of  the  instructions  now  com- 
plained of.    The  abstract  of  appellant  shows 

that  the  defendant  excepted  to  the  giving  of  every  one 
of  the  instructions  in  the  charge  of  the  courts  at  the 
time  they  were  given.  Appellee,  in  an  amended 
abstract,  says  the  only  exceptions  to  instructions  are 
found  in  the  bill  of  exceptions,  in  the  following 
language:  "The  court  then,  on  its  own  motion,  read 
and  gave  to  the  jury  the  following  instructions,  which 
were  duly  excepted  to  at  the  time  by  the  defendant. 
No  exceptions  to  any  of  the  said  instructions  are 
noted  on  the  margin  thereof."  Appellant,  in  a  reply 
abfitract,  avers  that  the  original  abstract  and  appellee's 
amendment  thereto  constitute  a  full  and  com- 
plete abstract  of  the  record.  It  then  appears  that  the 
exceptions,  as  shown  by  the  bill  of  exceptions,  go  to 
the  charge  of  the  court  as  a  whole;  and  as  it  is  not 
claimed  that  the  entire  charge  is  erroneous,  and  no 
particular  instruction  is  excepted  to,  it  is  clear  such  an 
exception  is  insufficient  to  raise  any  question  for  our 
consideration.  McCaleb  v.  Smithy  24  Iowa,  591;  Mer- 
shon  V.  Insurance  Co.,  34  Iowa,  88;  Cook  v.  Railroad 
Co.y  37  Iowa,  426;  BaHle  v.  City  of  Des  Moines,  38  Iowa, 
416;  Moore  v.  Gilbert,  46  Iowa,  509;  Pitman  v, 

7  Molsherry,  49  Iowa,  339.    Appellant  contends, 
however,  that  within  three  days  after  the  return 

of  the  verdict  he  filed  his  motion  for  a  new  trial,  in 
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which  he  pointed  out  specifically  his  objections  to  the 
instructions.  Section  2789  of  the  Code,  provides: 
"Either  party  may  take  and  file  exceptions  to  the 
charge  or  instruction  given,  or  to  the  refusal  to  give 
any  instructions  offered,  within  three  days  after  the 
verdict,  and  may  include  the  same  in  a  motion  for  a 
new  trial,  but  in  either  case  the  exceptions  shall  specify 
the  part  of  the  charge  or  instructions  objected  to  and 
the  ground  of  the  objection."  The  statute,  it  will  be 
seen,  provides  that  when  exceptions  are  taken  to 
instructions  after  the  verdict,  and  in  a  motion  for  a 
new  trial,  such  exceptions  must  specify  the  part  of  the 
charge  objected  to,  and  must  state  the  ground  of  the 
objection.  If  it  be  conceded  that  the  exceptions  in  the 
motion  for  a  new  trial  suflBciently  specify  the  portion 
of  the  charge  objected  to,  there  can  be  no  claim  that 
the  grounds  of  the  objections  are  stated.  We  have 
read  with  care  the  motion  for  a  new  trial,  and  it 
nowhere  states  any  ground  of  objection  to  a  single 
instruction  given.  Such  an  exception  is  not  in  com- 
pliance with  the  statute,  and  we  cannot  consider  the 
questions  presented  which  are  based  thereon.  That 
exceptions  to  instructions  not  taken  when  they  are 
given  must  specify  the  ground  of  objection,  is  not 
only  the  requirement  of  the  statute,  but  has  been 
held  to  be  the  law  in  many  decisions  of  this  court. 
Parsons  v.  Parsons,  66  Iowa,  754  (21  N.  W.  Rep.  570, 
and  24  N.  W.  Rep.  564);  Hale  v.  Gibbs,  43  Iowa,  380; 
Stevens  v.  Taylor,  58  Iowa,  664  (12  N.  W.  Rep.  625); 
Stanhope  v.  Swaford,  80  Iowa,  48  (45  N,  W.  Rep.  403). 
VII.  Error  is  assigned  as  follows:  "The  court 
erred  in  refusing  to  give  and  read  to  the  jury  instruc- 
tions 1,  2,  3,  4,  5,  and  6,  asked  by  the  defendant,  and 

every  one  of  them."  Exceptions  were  taken 
x5         to  the  refusal  to  give  these  instructions  when 

they  were  asked  and  refused,  and  assignments 
like  that  above  set  out  have  often  been  held  sufficient 
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as  to  instructions  asked  and  refused.  Sherwood  v. 
Snow^  46  Iowa,  481;  Hammer  v.  Railroad  Co.,  70  Iowa, 
624  (25  N.  W.  Rep.  246);  Koenigs  v.  Railroad  Co.,  98 
Iowa,  569  (65  N.  W.  Rep.  314),  and  cases  cited.  The 
defendant  asked  six  instructions  which  were  refused. 
There  was  no  error  in  refusing  them.    The  first 

9  instruction  was  based  upon  the  theory  that  the 
bill  of  sale  raised  a  presumption  that  the  per- 
sonal property  sued  for  in  this  action  was  settled  for 
at  the  time,  and  that  the  consideration  named  in  the 
bill  of  sale  is  presumptive  evidence  of  the  amount  of 
the  price  agreed  upon.  Without  expressing  an  opinion 
as  to  whether  the  instruction  states  the  abstract 
proposition  of  law  correctly,  it  would  have  been  error, 
in  any  event,  to  have  given  it  as  worded,  because  it  is 
not  claimed  that  all  of  the  personal  property  sued  for 
in  this  action  was  embraced  in  said  bill  of  sale.  It 
was  therefore  misleading,  and  improperly  assumed 
facts  contrary  to  all  of  the  evidence.  The  second  and 
third  instructions  were  properly  refused.  We  think, 
under  the  holding  in  Manning  v.  Meredith,  69  Iowa, 
430  (29  N.  W.  Rep.  336),  that,  had  the  second  instruc- 
tion omitted  the  reference  to  the  defendant's  owner- 
ship of  the  land,  it  might  properly  have  been 

10  given.    The  third  instruction  was  faulty,  in 
that  it  said  that  the  court  had  jurisdiction  over 

the  defendant's  property  in  Linn  county  for  the  pur- 
pose of  subjecting  it  to  the  payment  of  plaintiff's 
claim,  notwithstanding  defendant  was  a  non-resident. 
Under  this  feature  of  these  instructions,  if  given,  the 
jury  might  well  have  concluded  that  if  the  defendant 
was  indebted  to  Adams,  as  the  latter  claimed, 
he  (Adams)  might  at  any  time,  by  an  ordinary 
suit  have  enforced  his  claim  against  the  defend- 
ant's property  in  Linn  county,  and  hence 
the  fact  that  he  did  not  do  so  would  be  presumptive 
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evidence  that  his  claim  had  been  paid.  The  fact  that 
the  property  of  the  defendant  (he  being  a  non-resi- 
dent) could  only  be  reached  and  subjected  to  Adams' 
claim  by  process  of  attachment,  would  go  far,  we 
think,  to  negative  any  presumption  as  to  the  payment 
of  the  claim  which  might  otherwise  arise  from  the 
lapse  of  time,  coupled  with  the  ownership  of  the  prop- 
erty, which  might,  as  in  case  of  a  resident,  be  taken 
for  the  payment  of  the  debt  without  resorting  to  the 
extraordinary  process  of  attachment.  Because  one  who 
has  a  just  claim  against  a  non-resident  who  owns  prop- 
erty in  the  county  of  the  claimant's  residence  does  not 
resort  to  a  suit  by  attachment  to  secure  it,  is  no 
reason  for  holding  that  a  presumption  arises  that  his 
claim  has  been  paid  or  satisfied.  To  sue  out  an 
attachment,  one  must  furnish  a  bond,  and  the  uncer- 
tainties of  the  litigation  which  might  follow  such 
action  are  such  that  a  failure  to  so  act  should  not  be 
held  to  raise  any  presumption  against  the  holder  of 
the  claim  against  such  non-resident.  The  circum- 
stances of  Adams  may  have  been  such  that  he  could 
not  give  an  attachment  bond,  and,  if  so,  and  the 
instructions  had  been  given,  his  poverty  would  have 
been  the  means, — indirectly,  it  may  be, — of  raising  a 
presumption  that  his  claim  had  been  paid.  The  fourth 
instruction  asked,  in  so  far  as  it  was  correct,  was  cov- 
ered by  the  charge  of  the  court.  The  fifth  instruction 
asked  states  that  there  was  no  evidence  that  the  claim 
had  been  assigned  by  Adams  to  the  plaintiff,  and 
therefore  the  jury  must  find  for  the  defendant.  It  was 
wholly  immaterial  whether  or  not  the  pleadings 
admitted  the  assignment  of  the  claim,  as  the  defend- 
ant proved  said  assignment  by  Adams  himself.  The 
instruction  was  therefore  properly  refused. 

VIII.    Finally  it  is  insisted  that  the  evidence 
does  not  support  the   verdict.    Sitting  as  jurors,    it 
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is  likely  we  should  have  reached  a  different  result; 

but  there  was  a  plain  conflict  in  the  evidence, 
11        and  it  was  for  the  jury  to  say  who  they  believed 

had  stated  the  facts  correctly.  There  was  suf- 
ficient evidence  to  sustain  the  verdict,  and  we  cannot 
interfere. — Affirmed. 


J.  A.  Babbis  &  Company,  Appellants,  v.  The  Chicago, 

BUBLINGTON  &  QUINOY  liAIIiWAY  CoMPAlTT. 

Carrion:  bates  madb  by  bailroad  commission:  Damages.  A 
shipper  is  not  concluded,  as  to  the  reasonableness  of  shipping 
rates,  by  the  schedule  of  rates  adopted  by  the  railroad  commis- 
sioners under  Acts  Twenty-second  General  Assembly,  chapter  28, 
section  17,  providing  that  such  schedules  shall,  in  all  suits 
brought  against  any  railroad  corporation  doing  business  within 
the  state  wherein  its  charges  for  transportation  of  any  freight  are 
involved,  be  deemed,  in  all  courts  of  the  state,  as  primajacie  evi- 
dence that  the  rates  therein  fixed  are  reasonable  and  just  maxi- 
mum rates,  and  the  fact  that  the  rates  charged  by  the  company 
do  not  exceed  those  fixed  by  the  schedule  does  not  prevent 
recovery  of  damages  under  section  9,  as  for  overcharge.  Dis- 
tinguishing McGrew  v.  Railway  Comp  my  (Mo.  Sup.)  21  8.  W. 
Rep.  463;  Sorrell  v.  Railway  Compjny,  75  Ga.  509. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Maoy,  Judge 

Saturday,  May  22, 1897. 

During  June,  and  up  to  July  20,  1893,  the  plain* 
tiff  firm  shipped  over  defendant's  line  of  road,  in  car- 
load lots,  sand  from  different  points  in  Iowa  to  Cresto^^^^ 
Iowa,  for  which  the  company  received  payment.  This 
action  is  to  recover  overcharges,  being  in  excess  of 
reasonable  rates,  it  being  averred  that  such  excess  is 
in  the  sum  of  three  hundred  and  thirteen  dollars  and 
thirty-eight  cents,  the  recovery  being  sought  in  three 
times  that  sum,  under  the  provisions  of  chapter  28, 
Acts  Twenty-second  General  Assembly.    The  answer 
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is  a  denial  of  excessive  charges,  and  it  is  pleaded  that 
the  rates  charged  were  those  fixeTTiy  the  board  of  , 
railway  commissioners  of  Iowa,  because  of  which  no ,' 
cause  of  action  accrued.    Upon  the  trial,  the  district' 
court  gave  judgment  for  defendant,  and  the  plaintiff 
appeals. — Beversed. 

Earl  &  McCahe  and  Spencer  Smith  for  appellants. 

Wright  &  Baldwin  toi  appellee. 

Geangbb,  J. — The  facts  appear  mainly  by  stipula- 
tion. The  schedule  of  rates  as  provided  by  the  board 
of  railroad  commissioners  of  this  state,  and  in  opera- , 
tion  from  1889  to  March  1, 1893,  fixed  the  rate  for  sand  | 
the  same  as  for  soft  coal.  By  a  provision  of  the  tariff  » 
rates  that  took  effect  March  1, 1893,  the  classification 
of  sand  was  changed  to  class  E,  which  gave  it  a  higher 
\  rate.  Because  of  a  complaint  to  the  commissioners, 
of  wh'TcB^^e  defendant  cqmgariy  Ead  notice,  on  July 
20,  i893,  sand  was  changed  to  its  former  classification, 
with  a  rate  the  same  as  soft  coal.  The  difference  in 
the  schedule  rates  between  that  of  soft  coal  and  class 
E  which  the  company  received  makes  the  excess  of 
charges  for  which  this  suit  is  brought,  and  hence.it 
wiirbe  seen  that  the  rates  charged  did  not  pyc^^d  f.hA 
"rates  speciEed  in  the  commissioners'  schedule  of, rates. 
*^The  district  court  found  the  rates  charged  to  be  act- 
dually  unreasonable,  but  held  that,  as  the  rates  charged 
did  not  exceed  the  schedule  rates,  there  could  be  no  1 
recovery;  and  we  are  to  determine  the  correctness  of 
the  holding  as  to  the  effect  of  the  schedule  rates.  It 
is  the  provisions  of  chapter  28,  Acts  Twenty-second 
General  Assembly,  that  give  rise  to  plaintiff's  cause  of 
action,  if  it  is  to  be  sustained.  Sections  2  and  9  of  the 
act  are  as  follows: 


May  1897]      Babbis  &  Co.  y.  C,  B.  &  Q,  Rt.  Co.  8T7 

"All  charges  made  for  any  service  rendered  or  to 
be  rendered  in  the  transportation  of  passengers  or 
property  in  this  state,  as  aforesaid  or  in  connection 
therewith  or  for  the  receiving,  delivering,  storage  or 
handling  of  such  property  shall  be  reasonable  and 
just;  and  every  unjust  jiad-UnEeasanable  charge  for 
such  service  is  prohibited  and  declared  to  be  unlaw- 
JuL" 

*1n  case  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  do,  cause  to  be  done,  or  per- 
mit to  be  done  any  act,  matter  or  thing  in  this  act 
prohibited,  or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter  or  thing,  in  this  act  required  to  be 
done,  such  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby ,^f or  three  times  the 
amount  of  damages  sustained  in  consequence  of  any 
such  violation  of  the  provisions  of  this  act,  together 
with  costs  of  suit  and  a  reasonable  counsel  or  attor- 
ney's fee  to  be  fixed  by  the  court  in  which  the  same  is 
heard  on  appeal  or  otherwise,  which  shall  be  taxed 
and  collected  as  part  of  the  costs  in  the  case;  pro- 
vided that  in  all  cases  demand  in  writing  on  said  com- 
mon carrier  shall  be  made  for  the  money  damages 
sustained  before  suit  is  brought  for  recovery  under 
tiiis  section  and  that  no  suit  shall  be  brought  until  the 
expiration  of  fifteen  days  after  such  demand." 

As  there  is  no^  controversy  over  the  question  of 
facrSFtq  the  charges  being  unreasonable,  considered 
independent  of  the  act  in  question,  if  there  is  nothing 
in  the  act  to  affect  the  result,  the  sections  quoted 
justify  a  recovery,  for  section  9  in  terms  creates  a 
liability  for  doing  any  of  the  acts  prohibited  by  the 
chapter,  and  section  2  in  terms  prohibits  the  taking  of 
unreasonable  rates.  Section  17  of  the  act  contains 
the  following  provision:  "The  board  of  railroad  com- 
missioners of  this  state  are  hereby  empowered  and 
directed  to  make  for  each  of  the  railroad  corporations, 
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doing  business  in  this  state,  as  soon  as  practicable,  a 

schedule  of  reasonable  maximum  rates  of  charges  for 

the  transportation  of  freight  and  cars  on  each  of  said 

railroads,  and  said  power  to  make  schedules  shall 

include  the  power  of  jclassification  of  all  such  freights, 

and  it  shall  be  the  duty  of  said  commissioners  to 

make  such  classification;  provided,  that  the  said  rates 

of  charges  to  be  so  fixed  by  said  commissioners  shall 

not  in  any  case  exceed  the  rates  which  are  or  may 

hereafter  be  established  by  law;  and  said  schedules  so 

made  by  said  commissioners  shall,  in  all  suits  brought 

against  any  such  railroad  corporations,  wherein  is  in 

any  way  involved  the  charges  of  any  such  railroad 

corporation  for  the  transportation    of   any    freight 

or  cars  or  unjust  discrimination  in  relation  thereto, 

be     deemed    and    taken    in    all  .  courts     of  _this 

state  as  prima  facie  evidence  that  the  rates  therein 

'  fixed    are    reasonable    and   just  maximum  rates  of 

charges  for  the  transportation  of  freight  and  cars 

upon  the  railroads  for  which  said  schedules  may  have 

been  respectively  prepared."    We  think  it  is  nowhere 

claimed  that  the  commissioners'  schedule  is  intended 

to  deprive  the  railway  company  of  reasonable  rates 

for  transportation  of  freight;  that  is,  if  the  schedule 

makes  a  rate  that  is  less  than  reasonable,  the  com-^, 

pany  may  recover  the  reasonable  rate,  and  in  any  action ! 

by  the  company  to  recover  a  rate  in  excess  of  the  1 

schedule  rate  the  only  effect  of  section  17  would  be  to 

make  the  schedule  TQ.te  prima  facie  reasonable,  so  that 

the  company  must  overcome  that  effect  by  proof. 

The  language  of  section  2  is  that  ''all  charges  ♦  ♦    *" 

shall  be  reasonable  and  j  ust."    It  is  no  more  restrictive 

than  permissive.    It  fixes  the  rights  of  both  parties  by 

a  re-enactment  of   the  common  law.    Confessedly, 

section  17  does  not  operate  to  the  prejudice  of  the 

company,  if  the  commissioners  shall  err  in  judgment, 

and  fix  a  rate  less  than  what  is  reasonable.    It  seems 


May  18»ri      Bamus  ft  Co.  y.  C,  B.  &  Q.  Rt.  Ca  871 

to  US  the  section  lias  the  same  force  and  effect  as  td 
both  parties.  If  tibe  commissioners  err  in  judgment,/ 
and  fix  a  rate  too  high  to  be  reasonable,  why  should 
the  shipper  be  required  to  pay  it,  or  the  company,  if 
it  receives  it,  be  permitted  to  keep  it?  It  will  be  seen 
that  section  17,  when  carefully  read,  does  not  attempt 
to  deal  with  facts  or  conditions  that  are  conclusive, 
but  those  that  are  prima  facie  only.  Largely,  its  oflSce  j 
is  to  fix  a  rule  of  evidence.  That  is  one  of  the  pur- 
poses of  the  act,  as  indicated  by  its  title.  It  is  likely 
tarue  that_  the  purpose  of  the  act,  as  to  evidence,  may 
ISveTeen  intended  more  for  proceedings  before  the 
"commissioners  than  in  courts;  but  it  is  equally 
■^lie  that  it  does  fix  a  rule  of  evidence  in  courts. 
"Some     authorities    are    cited    and     relied    on    in 

support   of    appellee's   position,    which    we   should 

notice.  The  one  apparently  most  relied  on  is  reported  | 
in  Chicago,  B.  &  Q.  R.  Co.  v.  People,  77  111.  443.  The 
statutes,  so  far  as  material,  in  that  state  and  this,  are 
so  similar  that  a  holding  by  that  court  to  the  effect 
that  an  observance  of  the  schedule  rate  by  the  com- 
pany would  defeat  a  recovery  for  charges  in  excess  of 
a  reasonable  rate  would  be  a  direct  and  high  author- 
ity on  the  subject  in  this  state.  But,  as  we  under- 
stend,  a  majority  of  the  members  of  that  court 
expressly  dissent  from  such  a  conclusion.  The  opin- 
ion in  that  case,  in  which  the  conclusion  of  the 
majority  is  announced,  deals  only  with  such  a  ques- 
tion, barring,  perhaps,  a  question  of  pleading.  In  that 
opinion  the  constitutionality  of  the  act  is  not  consid- 
ered. Two  members  of  the  court  dissent  from  the 
"reasoning  of  the  opinion"  which  went  to  the  proposi- 
tion we  are  considering,  and  they  "ospocially"  dissent 
so  far  as  the  opinion  may  assume  the  constitution- 
ality of  the  law.  Their  concurrence  in  the  conclusion 
is  placed,  evidently,  on  the  unconstitutionality  of  the 
law*    Two  of  the  other  justices  dissent  from  both  the 
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reasoning  and  conclusion,  so  that  but  three  members 
are  left  to  concur  in  the  reasoning  of  the  opinion, 
being  a  minority.  If  the  case  can  be  said  to  be  an 
authority  on  this  particular  question,  we  think  it  sus- 
tains our  view;  but  it  is  probably  fair  to  say  that, 
because  of  the  different  grounds  on  which  rest  the  dif- 
ferent conclusions,  the  case  is  not  valuable  as  authority. 
The  rule  of.  appellee's  contention  is  sustained  in  a 
somewhat  recent  case  in  Missouri.  McQrew  v.  Bmlr 
way  Co.  (Mo.  Sup.)  21  S.  W.  Rep.  463.  That  case  is 
made  to  turn  on  certain  provisions  of  the  Revised 
Statutes  of  that  state  of  1889,  the  opinion  cit- 
ing some  of  the  sections  from  2631  to  2639.  We 
have  examined  the  statutes,  and  find  no  similar 
provision  to  ours  as  to  the  effect  of  scheduled  rates. 
In  section  2639  we  find  language  to  the  effect  that 
when  rates  are  established  in  accord  with  the  pro- 
vision of  the  act  it  shall  be  unlawful  for  the  carrier 
to  receive  either  more  or  less  than  the  established 
rate,  except  when  specially  permitted  so  to  do.  This 
particular  language  is  not  referred  to  in  the  opinion 
in  the  Missouri  case,  but  that  case  cites  Sorrell  v.  Rail- 
way  Co.,  75  Ga.  509;  and  the  Missouri  case,  speaking 
of  the  Georgia  case,  says  it  was  decided  ** under  a  stat- 
ute almost  exactly  like  the  statute  under  considera- 
tion, where  a  suit  was  brought  against  a  railroad 
company  on  account  of  alleged  overcharges  beyond  a 
reasonable  rate.  It  was  held  that,  as  the  declaration  did 
not  allege  either  that  no  rates  had  been  fixed  for  the 
defendant  road,  or  that  the  charges  were  beyond  the 
rates  so  fixed,  it  was  demurrable."  The  statute  of 
Georgia  (Code,  section  719f)  provides  that  the  schedule 
shall  **be  deemed  sufficient  evidence  that  the  rates 
therein  fixed  are  just  and  reasonable  rates."  The 
court,  in  its  opinion,  after  citing  the  statute,  says: 
"Thus  the  statute  law  of  the  state  fixes,  through  com- 
missioners appointed  therefor,  just  and  reasonable 
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rates  of  freight,  and  makes  these  schedule  rates  evi- 
dence, and  suflBcient  evidence,  of  the  justness  and  rea- 
sonableness of  the  freights  exacted  by  the  railroad  com- 
panies in  all  the  courts  of  this  state."    It  will  be  seen 
that  the  statutes  in  which  the  rulings  were  made  in 
TSIissouri  and  Georgia  are  so  unlike  ours  as  to  make 
the  holdings  therein  of  no  force  in  construing  ours. 
These  are  the  only  authorities  cited  on  this  question 
from  any  court  of  appeals.    With  the  language  of  our 
statute,  we  are  not  in  doubt  as  to  a  proper  conclusion. 
It  would  seem  to  be  a  strange  construction  to  so  con-  "1 
strue  the  language  of  the  law  as  to  make  the  schedules  1 
but  prima  facie  as  to  the  carrier  and  conclusive  as  to 
the  shipper.    Equality  before  the  law  is  the  correct  I 
rule,  and  should  obtain  in  the  absence  of  a  clear  legis- J 
lative  intent  to  the  contrary. 

Appellant  has  discussed  the  right  to  recover  triple 
damages.  Appellee  has  not  discussed  that  proposition, 
and,  indeed,  there  seems  to  be  but  little  room  for  dis- 
cussion under  the  language  of  the  law.  The  right  to 
such  damages  seems  to  follow  a  right  of  recovery. 
The  judgment  is  he  versed. 


Fannie  Finch,  James   Lamb,  and  W.  G.  Harvison,  im^ 

Appellants,  v.  Harriett  Garrett,  Henry  Lamb,  }%  S, 

Casper  Lamb,  Ira  Lamb,  Orrin  Lamb,  Rosanna  }g  ««|' 
Lamb,  and  Florence  Mariolb. 

AdTanoements:    oonstbootion  op  statute.     The  word  "now"  in 

1  Code,  section  2459,  providinjf  that  property  given  by  an  intestate 
J    by  way  of  an  advancement  to  an  heir,  shall  be  considered  a  part 

of  the  estate  so  far  as  regards  the  distribution  thereof,  and  shall 
be  taken  by  the  heir  towards  his  share  at  what  it  would  *'now''  be 
worth,  if  in  the  condition  when  the  gift  was  made,— refers  to  the 
time  of  distribution,  and  not  to  the  date  of  the  passage  of  the  act. 

ET/ldeuce:    parol  variance  of  deed:    Advancements.    Parol  evi- 

2  dence  is  admissible  to  sho*v  that  the  deed  from  a  parent  to  a  child, 
expressing  a  valuable  consideration,  was  in  fact  voluntary,  where 
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the  purpose  is  to  show  that  the  conveyance  was  an  adva$icem€!iU 
to  the  child,  aiid  not  to  avoid  the  deed. 

Presumptions.  A  voluntary  conyeyanoe  by  a  parent  to  a  child  is 
1  presumed  to  be  an  advancement,  and  the  burden  of  showinjc  that 
3    it  is  not,  is  on  the  person  claiming  that  it  was  not  so  intended. 

l)EOLARATioNs  OF  GRANTOR.    Declarations  of  grantors  in  disparage- 
5   ment  of  their  title,  when  made  before  their  conveyance,  are  admis- 
sible against  their  grantee. 

Dinocent  Porrhaser:  advancements.  Where,  pending  partition, one 
1    defendant  purchases  the  interest  of  the  others,  having  notice  that 

5  plaintiffs  were  claiming  that  advancements  had  been  made  by  the 
common  ancestor  of  his  grantors,  he  takes  the  land  subject  to  set-, 
off  on  account  of  these  advancements. 

Partition!    attorney  fees.     McClain's  Code,  section  4532,  which 
7    authorizes  the  taxation  of  an  attorney  fee  in  partition  suits  in 
which  there  is  no  contest,  does  not  warrant  the  allowance  of  such 
fees  in  contested  partition  suits. 

Costs.    Under  McClain's  Code,  sections  4517,  4581,  providing  that 

6  when  issues  are  Joined  ia  partition  the  question  of  costs  must  be 
determined  as  in  other  suits,  where  plaintiffs  plead  advancements 
made  to  defendants,  which  defendants  deny,  and  finding  is  made 
for  plaintiff,  costs  in  the  lower  court,  after  filing  defendants  answer, 

•  shovdd  be  taxed  to  them. 


Appeal  from  Polk  District, Court. — Hon.  T.  F.  Steven- 
son, Judge. 

Monday,  Mat  24, 1897. 

Suit  in  equity  to  partition  certain  real  estate  of 
which  one  Newton  Lamb  died  seized.  Some  of 
the  defendants  pleaded  advances  made  by  their 
ancestor  to  the  plaintiffs  and  the  other  defendants,  and 
they  asked  that  these  advancements  be  taken  into 
account  in  making  the  partition.  The  lower  court 
found  that  certain  advances  had  been  made,  and  passed 
a  decree  accordingly.  Plaintiffs  appeal. — Modified  and 
affirmed. 


May  1897]  Finch  v.  Gabbett.  383 

.  E.  J.  Goode  and  W.  G.  Harvison  for  appellants. 

Dudley  &  Coffin  and  B.  F.  Maricle  for  appellees. 

Deemer,  J. — Newton  Lamb  died  intestate  on  the 
twenty-first  day  of  April,  1892,  seized  of  the  prop- 
erty in  controversy.  This  suit  is  brought  to  partition 
the  real  estate  among  the  children  and  heits  at  law  of 

the  deceased  and  their  grantees.  Harriett  Gai*- 
1  rett  and  Florence  Maricle,  daughtera,  and  Orrin 

Lamb,  a  son,  claim  that  the  other  children  each 
received  twenty  acres  of  land,  without  consideration, 
from  their  father  during  his  lifetime;  that  the  land  so 
received  by  each  of  them  would  now  be  worth,  if  in 
the  condition  when  given,  the  sum  of  one  thousand  eight 
hundred  dollars;  and  that  the  same  should  be  treated  as 
an  advancement  in  the  distribution  of  his  estate.  It  is 
admitted  that  in  March,  1871,  Lamb  conveyed  twenty 
acres  of  land  to  each  of  his  two  sons,  Casper  and  Henry, 
and  that  the  consid'^ration  expressed  in  the  deeds  was 
one  hundred  dollars  for  each  bract.  It  is  also  admitted 
that  in  October,  1873,  he  conveyed  forty  acres  of  land 
to  his  son  James  Lamb,  the  e;xpressed  consideration  in 
this  deed  being  eight  hundred  dollars.  It  is  further 
admitted  that  in  March,  1882,  he  deeded  to  his  son,  Ira 
Lamb,  and  to  his  daughter,  Fannie  Finch,  each,  twenty 
acres  of  land,  and  that  the  expressed  consideration  in 
these  deeds  was  eight  hundred  dollars  and  love  and 
affection.  While  this  action  was  pending,  W.  G.  Har- 
vison purchased  the  interests  of  Henry  and  Casper 
Lamb  in  the  estate  of  their  father,  and  joined  with 
Fannie  Finch,  whose  attorney  he  had  theretofore  been, 
in  this  suit.  James  Lamb  also  joined  as  plaintiff.  Of 
the  defendants  named  none  appeared  save  Mrs.  Gar- 
rett, Mrs.  Maricle,  and  Orrin  Lamb,  and  these  three 
asked  that  the  several  conveyances  above  mentioned 
be  charged  to  each  of  the  children  who  received  them 
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as  advancemcntiS  to  the  extent  of  one  thousand  eight 
hundred  dollars  each,  and  that  the  land  be  considered 
!i  part  of  their  ancestor's  estate  in  the  division  and 
distribution  of  the  property.  Plaintiffs  took  issue 
with  the  defendants  named  on  their  plea  of  advance- 
ments, and  on  these  issues  the  case  was  tried  in  the 
court  below,  resulting  in  a  decree  finding  that  these 
conveyances  were  advancements,  and  that  the 
parties  who  received  them  should  be  charged  with  one 
thousand  six  hundred  dollars  in  the  distribution  of  the 
estate.  The  trial  court  further  ordered  that  the  cost  5 
should  be  paid  out  of  the  proceeds  arising  from  the 
sale  of  the  property,  and  refused  to  allow  the  defend- 
ants attorneys'  fees. 

Appellant's  first  contention  is,  that  parol  evidence 
is  not  admissible  to  show  that  the  deeds  from  Lamb  to 
his  children  were  wholly  without  consideration,  and 

they  rely  upon  the  well  known  rule  that,  when  a 
2         deed  expresses  a  consideration,  parol  evidence  is 

not  admissible  to  prove  there  was  none,  for  the 
purpose  of  avoiding  it.  The  defect  in  the  argument  is, 
that  it  assumes  that  parol  evidence  as  to  consideration 
was  adduced  in  this  case  for  the  purpose  of  avoiding 
thedeeds.  No  such  thing  was  attempted.  Appelleesdid 
not  adduce  this  evidence  for  the  purpose  of  destroying 
these  deeds.  They  do  not  attempt  to  set  them  aside; 
nor  do  they  claim  that  they  are  invalid.  On  the  con- 
trary, they  insist  that  the  deeds  are  valid,  but  they 
claim  that  the  property  was  given  by  way  of  advance-^ 
ment,  and  should  be  taken  into  account  in  distribut- 
ing the  estate.  This  is  quite  diffetent  from  an  attack 
upon  the  deeds  themselves.  The  exact  question  here 
presented  has  never,  so  far  as  we  are  able  to  discover, 
been  before  this  court.  But  the  undoubted  weight  of 
authority  sustains  the  admissibility  of  such  evidence. 
See  Bruce  v,  Slemp  (Va.)  4  S.  E.  Rep.  692,  and  cases 
cited;  2  Devlin,  Deeds,  sections  829,  830;  Meeker  v. 
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Meeker^  16  Conn.  383;  1  Jones,  Real  Prop.,  sections 
295,  301;  Browne,  Par.  Ev.,  page  289.  Evidence  is 
abundant  that  all  these  deeds,  except  the  one  to  James 
Lamb,  were  without  consideration,  and  were  intended 
either  as  gifts  or  advancements  to  the  grantees 
named.  With  reference  to  the  deed  to  James  Lamb, 
it  clearly  appears  that  there  was  no  consideration  for 
twenty  acres  of  the  land  conveyed  to  him. 

3  Now,  the  rule  is  well  settled  in  this  state,  that 
a  voluntary  conveyance  from  parent  to  child,  is 

presumed  to  be  an  advancement,  and  the  burden  of 
showing  that  it  is  not,  is  upon  the  person  who  claims 
that  it  was  not  so  intended.  Phillips  v.  Phillips,  90 
Iowa,  541  (58  N.  W.  Rep.  879),  and  cases  cited.  Appel- 
lants have  not  met  this  burden,  and  we  therefore  hold 
that  each  of  these  conveyances,  to  the  extent  of 
twenty  acres,  was  an  advancement  to  the  grantees 
named. 

Appellant    Harvison  purchased   the  interest  of 

Henry  and  Casper  Lamb  in  and  to  the  estate  of  their 

father,  November  1,  1893,  more  than  a  year  after  the 

death  of  the  ancestor,  and  about  nine  months 

4  ufter  the  commencement  of  this  suit,  and  took 
from  each  of  them  a  deed  of  special  warranty 

for  an  undivided  one- ninth  of  the  premises;  the  deeds 
reciting  that  it  was  the  intent  of  each  of  the  grantors 
to  convey  all  their  right,  title,  and  interest  in  and  to 
the  estate  of  their  deceased  father.  Harvison  claims 
that,  as  purchaser  of  the  interest  of  these  heirs,  his 
estate  is  not  subject  to  offset  on  account  of  these 
advances.  We  need  not  consider  whether  Harvison, 
as  an  innocent  purchaser  of  the  interest  of  these  heirs, 
would  have  any  other  or  greater  rights  than  his 
grantors,  for  the  reason  that  it  aflBrmatively  appears 
that  he  had  notice  before  he  made  his  purchase  that 
the  heirs  were  claiming  advances  had  been  made  by 
the  common  ancestor  to  his  grantors.  Having  thus 
Vol.  102  la- 25 
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knowledge,    he    cannot    be    deemed    an   innocent 
purchaser  of  the  land. 

Further  claim  is  made  that  the  evidence  by  which 
the  advances  are  attempted  to  be  proven  comes  from 
witnesses  who  are  not  competent  to  testify  by  reason 
of  the  provisions  of  section  3639  of  the  Code.  The 
testimony  of  some  of  appellees'  witnesses  with  refer- 
ence to  communications  from  and  transactions  with 
their  father  was  clearly  inadmissible,  but  enough 
remains  which  is  confessedly  competent  to  establish 
the  advancements  claimed.  Ira  Lamb,  Fannie  Finch, 
Henry  Lamb,  and  Casper  Lamb  each  admitted  that 
the  lands  conveyed  to  them  were  without  considera- 
tion, and  all  but  one  of  them  say  that  they  were  given 
as  an  advancement.  Presumption  comes  to  the  aid  of 
appellees  as  to  this  other,  and  there  can  be  no  doubt 
that  the  conveyances  to  these  parties  were  intended 
as  advancements,  without  reference  to  the  incompe- 
tent testimony  admitted.  That  the  conveyance  to 
James  Lamb  was  intended  as  an  advancement  is  also 
established  by  a  fair  preponderance  of  the  com- 
6  potent  evidence.  It  is  said,  however,  that  declar- 
ations made  by  Henry  and  Casper  Lamb  in 
disparagement  of  their  title  are  not  admissible  as 
against  Harvison.  These  declarations,  or  those  which 
we  think  were  competent,  were  made  before  their 
conveyances  to  Harvison,  and  under  well-known  rules 
they  were  admissible.  1  Greenleaf,  Ev.,  sections  189, 
109,  and  cases  cited;  Ross  v.  HaynCj  3  G.  Greene,  211; 
Wilson  V.  Irish,  62  Iowa,  260  (17  K  W.  Rep.  511); 
Hurley  v.  Osier ,  44  Iowa,  642;  Robinson  v.  Robinson,  22 
Iowa,  427.  In  this  connection  it  must  be  remembered 
that  Harvison  is  not  a  good-faith  purchaser  from 
these  parties.  Their  declarations,  while  they  held 
title  and  were  in  possession,  are  clearly  admis- 
sible. 
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Complaint  is  made  of  the  valuation  fixed  by  the 
court,  of  these  advancements.  It  seems  that  it  valued 
them  all  at  one  thousand  six  hundred  dollars.  Appel- 
lants contend  that  they  should  not  be  considered  at 
more  than  eight  hundred  dollars,  for  the  reason  that 
none  of  these  tracts  were  worth  more  than  that  sum 
at  the  time  the  conveyances  were  made,  and  for  the 

further  reason  that  the  father  intended  that  the 
6         children  who  received  them  should  be  charged 

with  no  greater  sum.  This  whole  matter  is 
regulated  by  statute  (Code,  section  2459),  which  is  as 
follows:  "Property  given  by  an  intestate  by  way  of 
advancement  to  an  heir  shall  be  considered  part  of 
the  estate  so  far  as  regards  the  distribution  thereof, 
and  shall  be  taken  by  such  heir  towards  his  share  of 
the  estate  at  what  it  would  now  be  worth  if  in  the 
condition  in  which  it  was  so  given  to  him."  Gener- 
ally speaking,  the  rights  of  heirs  are  determined  and 
computed  from  the  death  of  the  ancestor,  and  the 
word  "now,"  as  used  in  this  statute,  must  either  have 
reference  to  that  event  or  to  the  time  when  distribu- 
tion is  actually  made.  Looking  to  the  whole  chapter 
of  the  Code  in  which  this  section  appears,  it  seems  to 
us  that  the  word  "now"  refers  to  the  time  of  dis- 
tribution, which  in  this  case  was  the  time  the  parti- 
tion suit  was  tried.  To  interpret  the  word  as  meaning 
the  date  of  the  passage  of  the  act,  as  contended  for  by 
appellants,  would  make  the  statute  inequitable  and 
unintelligible,  and  would  furnish  so  uncertain  a  rule 
to  be  applied  to  such  cases,  that  we  cannot  adopt  it. 

Appellants  further  contend  that  the  statute  means 
that  advancements  shall  be  valued  at  what  the  prop- 
erty was  worth  at  the  time  it  was  given  to  the  heir. 
Wo  do  not  think  this  was  the  legislative  intent.  If  it 
was,  very  queer  language  was  selected  by  which  to 
express  it,  for  the  statute  says  that  the  advancements 
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should  be  considered  a  part  of  the  estate  and  be  taken 
by  the  heir  towards  his  share  of  the  estate  at  what  it 
would  no7v  be  worth  if  in  the  condition  in  which  it 
was  so  given  to  him.  This  gives  us  a  fair  and 
equitable  rule.  The  favored  heir  has  the  use  of  the 
advancement  from  the  time  it  is  given  until  distri- 
bution, without  charge.  He  is  preferred  above  the 
other  heirs  to  this  extent,  and  the  law  wisely  says 
that,  as  such  gift  is  made  to  the  heir  in  anticipation  of 
his  share  in  the  estate,  and  is  to  be  taken  into  account 
in  making  distribution,  it  shall  be  considered  a  part 
of  the  estate,  and  taken  by  such  heir  towards  his 
share  at  what  it  would  now  be  worth  if  in  the  condi- 
tion in  which  it  was  when  given  to  him.  The  statute 
is  plain  and  unambiguous,  and  there  is  no  room  for 
construction  except  as  to  the  word  "now,"  and  the 
context  clearly  indicates  that  it  should  be  given 
the  meaning  heretofore  affixed  to  it.  The  lower  court 
fixed  the  value  of  these  advancements  at  one  thou- 
sand six  hundred  dollars.  There  is  abundant  evidence 
to  sustain  this  finding.  Indeed,  a  greater  valuation 
would  not  be  without  support;  but  we  leave  it  as  fixed 
by  the  lower  court,  believing  that  amount  to  be 
equitable  and  just. 

There  is  no  evidence  in  the  case  to  sustain  Harvi- 
son's  claim  of  estoppel. 

Appellees  filed  a  motion  to  re-tax  costs,  and  to 
tax  attorney's  fees.  This  motion  was  overruled,  and 
they  appeal  from  the  ruling.  The  statute  provides 
(McClain's  Code,  section  4532):  "In  all  actions 
7  for  partition  of  real  estate,  where  there  is  no 
defense  made,  no  greater  attorney  fee  shall  be 
allowed  by  the  court  to  be  taxed  for  and  as  attorney 
fees  in  such  action  for  partition  than  provided  in  sec- 
tion 2  hereof."  Section  2  provides  the  amount  to  be 
taxed.  We  have  heretofore  held,  in  construing  these 
sections,  that  attorney's  fees  should  not  be  taxed  in 
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cases  where  there  is  a  contest.  McClain  v.  McClain^ 
52  Iowa,  272  (3  N.  W.  Rep.  60);  Duncan  v.  Duncan,  63 
Iowa,  150  (18  N.  W.  Rep.  858).  As  there  was  a  con- 
test here,  the  court  was  right  in  refusing  to  tax  such 
fees.  As  to  the  other  costs,  the  statute  (McClain's 
Code,  section  4531)  provides,  "that  all  the  costs  of  the 
proceedings  m  partition  shall  be  paid  in  the  first 
instance  by  the  plaintiffs,  but  eventually  by  all  the 
parties  in  proportion  to  their  interests,  except  those 
costs  which  are  created  by  contests  above  provided 
for."  The  contests  above  provided  for  relate  to  issues 
made  by  the  pleadings,  with  reference  to  the  respective 
interests  of  the  parties;  and  it  is  further  provided,  in 
section  4517  of  the  same  Code,  that  "issues  may  there- 
upon be  joined  and  tried  between  any  of  the  contest- 
ing parties,  the  question  of  cost,  on  such  issues  being 

regulated  between  the  contestants  agreeably  to 
8         the  principles  applicable  to  other  cases.''    The 

appellees  in  this  case  admitted  the  heirship  of 
all  parties,  but  further  pleaded  advancements  made  to 
appellants.  Appellants  denied  these  advancements, 
and  on  this  issue  the  case  was  tried.  Appellees  suc- 
ceeded, and,  apjljdng  the  rule  applicable  to  other  cases, 
it  follows  that  all  costs  made  in  the  lower  court  after 
the  filing  of  defendants'  answers  should  have  been  taxed 
to  them,  and  the  court  below  should  have  so  ordered. 
The  case  of  Duncan  v.  Duncan,  supra,  holds  that 
issues,  such  as  are  here  presented,  make  the  contest 
referred  to  in  the  statute. 

In  all  other  respects  the  decree  was  correct,  and 
it  will  be  so  modified  as  to  tax  all  costs  made  after 
the  filing  of  defendants'  answer  to  the  appellants.— 
Modified  and  Affibmed. 
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The  Pioneer  Implement  Compant  v.  The  STERLma 
MANUFAOTUBiNa  CoMPANY,  Appellant,  Erroneously 
Entitled  The  Sterling  Manufacturing  Company 
V.  The  Pioneer  Implement  Company. 

Appeal:  review  of  byidengb:  Transcript  and  abstrcusi.  On  appeal, 
errors  assigned  were  that  the  court  erred  in  taking  all  questions 
from  the  jury  except  one,  in  giving  each  of  the  instructions  given 
on  its  own  motion,  and  in  overruling  defendant's  motion  for  a 
new  trial.  What  was  said  concerning  them  in  appellant's  argu- 
ment was  based  on  the  evidence.  Eeld,  that  the  contentions 
could  not  be  considered  where  the  abstracts  conflicted  without 
reaffirmance  by  appellant,  and  in  the  absence  of  a  transcript  of 
the  eyidenoe. 

Appeal  from  Pottawattamie  District  Court, — Hon.  A. 
B.  Thornell,  Judge. 

Monday,  May  24, 1897. 

This  case  is  incorrectly  entitled  in  the  abstract, 
and  consequently  in  the  records  of  this  court,  as  Ster- 
ling  Manufacturing  Go.  v.  Pioneer  Implement  Co.,  instead 
of  as  above.  It  is  an  action  by  the  Pioneer  Implement 
Company,  plaintiff,  to  recover  of  the  Sterling  Manu- 
facturing Company,  defendant,  the  value  of  a  stock  of 
agricultural  implements  of  which  plaintiff  alleges  it 
'  was  the  absolute  and  unqualified  owner,  and  that  said 
property  was  seized  by  the  defendant,  and  converted 
to  its  own  use,  to  plaintiff's  damage.  Issues  were 
joined,  the  case  tried  to  a  jury,  and  verdict  and  judg- 
ment in  favor  of  the  plaintiff.    Defendant  appeals. — 


John  J.  Shea  for  appellant. 

Harl  &  McCabe  and  C.  C.  McNish  for  appellee. 
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GivBif,  J. — Appellant's  original  abstract  does  not 
contain  any  certificate  or  statement  showing  that  it  is 
a  correct  abstract  of  the  record,  or  of  any  part  thereof. 
Appellee  filed  an  additional  abstract  ''to  correct  some 
of  the  inaccuracies  of  appellant's  abstract,"  and 
"expressly  denying  that  both  abstracts  present  or  set 
ontallthe  evidence  introduced  on  the  trial  of  said 
cause."  Thereupon  appellant  filed  an  amendment  to 
its  abstract  containing  the  following,  and  no  more: 
**That  the  above  and  foregoing  abstract  contains  all 
the  evidence  offered  or  received  on  the  trial  of  said 
cause,  the  objections  of  the  parties,  the  rulings  of  the 
court,  the  exceptions  to  said  rulings,  the  instructions 
of  the  court  and  the  exceptions  thereto,  the  verdict, 
judgment,  and  all  proceedings  had  and  done  in  said 
cause,  as  fully  as  the  same  were  had,  done,  or  ordered." 
Following  this,  appellee  served  and  filed  its  denial  of 
appellant's  amendment  to  abstract,  as  follows :  "Appel- 
lee denies  the  statement  in  appellant's  amendment  to 
abstract  that  the  abstract  presents  all  the  evidence 
introduced  at  the  trial,  and  denies  that  said  evidence 
is  not  presented  in  any  or  all  of  the  abstracts  and 
amendments,  and  denies  that  the  pretended  evidence 
set  out  in  the  abstracts  and  amendments  is  no  part  of 
the  record  in  this  cause."  Appellant  has  not  reaflBrmed 
the  correctness  of  its  abstract,  nor  has  any  transcript 
of  the  evidence  been  filed.  We  are,  therefore,  with- 
out any  authentic  abstract  of  the  evidence,  and  can- 
not consider  any  of  the  seventeen  errors  assigned  upon 
the  admission  and  exclusion  of  evidence. 

The  other  errors  assigned  are  as  follows:  "(18) 
The  court  erred  in  taking  all  questions  in  the  case 
from  the  jury  except  the  one  of  the  value  of  the  prop- 
erty in  question,  as  shown  on  page  119  of  this  abstract. 
(19)  The  court  erred  in  giving  each  of  the  instructions 
given  upon  his  own  motion.    (20)  The  court  erred  in 
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overruling  the  motion  of  defendant  for  a  new  trial 
herein."  These  assignments  are  barely  referred  to  in 
appellant's  argument,  and  what  is  said  concerning 
them  is  grounded  upon  the  evidence.  'Without  the 
evidence,  we  cannot  consider  these  contentions.  With 
this  condition  of  the  record,  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 


The  Chicago,  Rook  Island  &  Pacific  Railway  Com- 
pany, Appellant,  v.  George  Haywood  &  Son, 
George  Haywood,  and  Murry  Haywood. 

Contraet^:    construction.     A  continuing  contract  for  the  sale  of 

1  ice,  made  August  8,  provided  that  all  money  due  to  the  buyer 
on  re-sale  of  ice  delivered  to  it  on  and  after  August  1  should  be 
assigned  to  the  seller  for  security,  and  that  the  seller  was  to  fur- 
nish out  of  the  money  so  assigned  enough  to  pay  freight  on  ''the 
ice  so  furnished,"  not  to  exceed  a  certain  sum  per  month.  Held^ 
that  the  contract  did  not  require  the  seller  to  pay  freight  on  the 
ice  furnished  after  August  1,  but  before  date  of  the  contract. 

Pleading:    counts.    Where  a  petition  by  a  carrier  in  one  count  sets 

2  oat  a  cause  of  action  for  freight  charges  under  a  contract  of 
defendant  with  the  consignee  to  pay  them,  the  fact  that  it  neces- 
sarily avers  a  shipifient  by  defendant,  and  the  amount  of  the 
freight  charges  thereon,  does  not  authorize  the  presumption  that 
it  was  intended  thereby  to  state  a  second  cause  of  action  inde- 
pendent of  the  contract;  and  such  pleading  is  not  violative  of 
Code,  section  2646,  requiring  causes  of  action  to  be  separately 
stated. 

Appeal  from  Clinton  District  Court. — Hon.  W.  F.  Bran- 
nan.  Judge. 

Monday,  May  24, 1897. 

Action  to  recover  four  hundred  and  forty-three 
dollars  and  fifty-five  cents  as  freight  charges  on  twelve 
car  loads  of  ice  shipped  from  Clinton,  Iowa,  to  Kansas 
City,  Kan.  After  the  evidence  was  introduced,  the 
court  directed   the   jury   to   return   a   verdict   for 
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defendants,  which  was  done,  and  judgment  rendered 
thereon.    Plaintiff  appeals. — Affirmed. 

Robert  Mather  and  A.  P.  Barker  for  appellant. 

Walsh  Bros,  for  appellees. 

Ladd,  J. — Between  the  second  and  sixth  days  of 
August,  1889,  the  defendants  shipped  twelve  car  loads 
of  ice  over  plaintiff's  road,  consigned  to  the  Kansas 
City  Ice  Company,  and  the  freight  charges  for  the 
transportation  of  this  ice  are  claimed  in  this  action. 
The  petition  is  in  one  count,  and  is  based  on  a  written 
contract  entered  into  by  the  defendants  and  the 
1  partners  composing  the  Kansas  City  Ice  Com- 
pany, August  8, 1889,  whereby  all  moneys  due 
such  company  for  ice  delivered  on  and  after  August  1, 
1889,  and  from  the  government  of  the  United  States 
for  ice,  were  assigned  to  defendants,  but  were  to  be 
collected  by  H.  T.  Carnahan  and  F.  B.  Lucas,  of  the 
ice  company,  and  deposited  to  the  credit  of  the 
defendants  in  the  Exchange  Bank,  in  Kansas  City, 
Kan.  Portions  of  the  contract  are  as  follows:  "And 
that  the  same  shall  remain  in  said  bank,  subject  to 
the  draft  or  order  of  the  said  party  of  the  second  part 
[defendants],  until  all  ice  that  has  been  heretofore  or 
may  be  hereafter  delivered  by  said  parties  of  the 
second  part  to  said  parties  of  the  first  part  shall  be 
fully  paid  off,  including  expense  they  have  been  to 
loading,"  etc.  "3d.  It  being  understood  that  said 
parties  of  the  second  part  shall,  out  of  said  money  so 
collected,  furnish  suflScient  money  to  pay  the  freight 
upon  the  ice  so  furnished,  and  pay  the  running 
expenses  of  said  parties  of  the  first  part  in  the  delivery 
and  sale  of  said  ice,  not  to  exceed  the  amount  of  nine 
hundred  dollars  ($900.00)  per  month.  ♦  ♦  ♦  And  the 
parties  of  the  second  part  hereby  agree  to  and  with 
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the  said  parties  of  the  first  part  to  deliver  them  ice  for 
the  purpose  of  carrying  on  the  busii^ess  as  above  set 
forth  in  such  quantities  as  may  be  needed  from  this 
day  on  during  this  season."  The  contract  also 
provides  that  the  business  shall  be  carried  on  for  the 
parties  of  the  second  part,  and  that  the  moneys 
collected  shall  belong  to  them;  that  the  cost  of  ice  to 
be  delivered  shall  be  one  dollar  and  seventy-five  cents 
per  ton  at  the  defendants'  icehouse  in  Clinton;  and 
that  after  paying  for  the  ice,  the  cost  of  running  the 
business,  the  freight,  and  other  expenses,  anything 
remaining  shall  be  the  property  of  the  parties  of  the 
first  part  (Kansas  City  Ice  Company),  as  their  salary 
for  transacting  the  business.  The  district  court 
excluded  all  evidence,  except  the  contract  referred  to, 
on  the  ground  that  the  defendants  were  not  bound 
thereby  to  pay  the  freight  charges  in  controversy. 

I.  It  will  be  observed  that  the  transportation  of 
the  ice  occurred  before  the  contract  was  made.  Does 
it  relate  to  freight  on  ice  previously  shipped?  No  ice 
was  assigned  to  defendants, — only  the  moneys  due  on 
that  already  delivered.  The  second  paragraph 
requires  the  application  of  all  moneys  collected,  due 
defendants  for  ice  heretofore  or  hereafter  to  be  deliv- 
ered by  them.  There  would  be  some  force  in  the  con- 
tention of  appellant  that  the  provision  for  the  payment 
of  "freight  upon  the  ice  so  furnished,"  contained  in 
the  third  paragraph  of  the  contract,  refen-ed  to  "ice 
heretofore  or  hereafter  to  be  delivered,"  in  the  second 
paragraph,  were  it  not  for  the  limitation  of  the  cost  of 
freight  and  expenses  of  delivery  and  sale  of  ice  to  nine 
hundred  dollars  per  month.  The  parties  certainly 
could  not  have  intended  thereby  to  limit  the  cost  per 
month  in  the  past.  The  contract  explicitly  provides 
for  the  shipment  of  ice  and  transaction  of  business  in 
the  future,  and  we  think  the  limitation  in  the  cost  of 
freight  and  expenses  per  month  clearly   refers   to 
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transportation  charges  and  expenses  for  sale  and  deliv- 
ery thereafter  to  be  incurred.  The  contract  must  be 
considered  in  its  entirety,  in  order  to  deduce  therefrom 
its  true  meaning,  and,  when  so  considered,  such  freight 
and  expenses  only  appear  to  have  been  contemplated. 
IL  It  is  insisted  by  the  appellant  that  evidence 
should  have  been  admitted  tending  to  establish  the 
liability  of  defendants  as  consignors  of  the  ice.  This 
is  undoubtedly  an  afterthought.  The  contract 
2  heretofore  mentioned  is  made  a  part  of  the  peti- 
tion, and  the  claim  based  thereon  is  fully  set 
out.  It  is  true  that  the  petition  incidentally  states 
that  defendants  "shipped  and  consigned  to  the 
Kansas  City  Ice  Company,  as  aforesaid,  twelve  (12) 
car  loads  of  ice,  upon  which  the  freight  charges  due 
the  plaintiff  therefor  amounted  to  the  sum  of  four 
hundred  and  forty-three  dollars  and  55-100  ($443.55) 
dollars,  no  part  of  which  has  been  paid."  But  this  is 
an  averment  necessary  to  be  made  in  order  to  recover 
on  the  contract.  The  petition  is  in  one  count,  and 
the  statute  requires  each  cause  of  action  to  be  stated 
wholly  in  a  count  or  division  by  itself.  Code,  section 
2646.  If  more  than  one  cause  of  action  is  pleaded  in 
a  separate  count  or  division,  and  no  objection  made, 
recovery  may  be  had  on  all,  but  in  such  event  it  must 
appear  that  this  was  intended.  Where  the  right  of 
the  recovery  is  based  upon  a  written  contact,  as  in 
this  case,  and  the  averment  of  facts  constituting 
another  cause  of  action  is  necessary  to  bring  the 
remedy  sought  vnthin  the  terms  of  the  contract,  then 
it  vrill  be  assumed  that  only  one  cause  of  action  was 
intended.  In  other  words,  parties  are  presumed  to  fol- 
low the  requirements  of  statute  in  preparing  their  plead- 
ings, and  a  single  count  or  division  of  a  petition  will  not 
be  construed  to  state  two  causes  of  action  unless  the  pur- 
pose of  the  pleader  so  to  do  clearly  appears.  Aultman 
&  Co.  V.  Goldsmith,  84  Iowa,  547  (51  K  W.  fiep.  43). 
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The  part  of  the  paragraph  quoted  contains  the  only 
reference  to  the  liability  of  the  defendants  as  consign- 
ors, in  an  elaborate  petition,  of  seven  paragraphs,  set- 
ting out  in  detail  the  facts  constituting  the  alleged 
right  of  action  on  the  contract.  The  court  correctly 
held  that  only  one  cause  of  action  was  stated. — 
Affirmed. 


B.  F.  Heins  v.  Phillip  Wiokb,  Catherine  Wioke,  and 
The  Iowa  State  Insueanob  Company,  Appellants. 

k  greement  to  Keep  Property  Insured:    waiver  by  assignment  op 
1    POLICY.    At  a  sale  of  a  lot,  the  owner  took  a  purchase  money 

5  mortgage,  providing  that  the  purchaser  should  keep  the  building 
insured  for  the  benefit  of  the  mortgagee.  The  vendor  assigned  to 
the  vendee  a  policy  of  insurance.  Held,  that  the  assignment  of 
the  policy  was  made  to  preserve  the  insurance,  and  the  obliga- 
tion of  the  mortgagor  to  keep  the  property  insured  was  not  waived 
by  such  assignment. 

Estoppel  by  assignment  of  policy.    The  assignment  of  a  policy 

6  of  insurance  by  the  grantor  to  the  grantee  of  the  insured  property 
does  not  estop  the  former  to  assert  his  equitable  lien  to  the  pro- 
ceeds of  the  policy,  under  a  covenant  in  a  purcliase  money  mort- 
gage that  the  mortgagor  will  keep  the  property  insured  for  his 
benefit,  against  the  assignee  of  the  policy  after  a  loss  who  had 
actual  notice  of  the  mortgage  and  covenant  and  of  the  mortga- 
gee's claim  thereunder. 

By  assigning  policy  to  mortgagob.  The  assignment  of  a  policy 
5  of  insurance  by  the  grantor  to  the  grantee  of  the  insured  property 
does  not  operate  to  release  the  equitable  lien  of  the  former  upon 
the  policy  or  its  proceeds,  imder  a  covenant  of  a  purchase  money 
mortgage  that  the  mortgagor  will  keep  the  property  insured  for 
his  benefit. 

Waiver  by  permitting  suit  on  policy.    A   mortgagee  is  not 

9    estopped  to  claim  the  proceeds  of  an  insurance  policy  taken  out 

by  the  mortgagor  for  his  benefit,  because  he  permitted  the  assignee 

of  the  policy  to  sue  thereon,  where  he  intervened  in  such  suit,  and 

the  intervention  was  dismissed  at  the  request  of  the  assignee. 

Sharing  expense  op  suit.    A  mortgagee  who  receives  most  of  the 

10    proceeds  of  a  policy  of  insurance  on  the  insured  property,  should 

bear  with  the  assignee  of  the  policy,  whose  rights  are  subordinate 

to  his  own,  part  of  the  expense  incurred  by  her  in  an  action  in 
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which  she  recovered  the  proceeds  of  the  policy  and  made  them 
available  to  the  mortgagee. 

Equitable  lien  on  insurance  money:    Innocent  purchaser.     A 

6  mortgagee  of  insured  property  whose  mortgage  contains  cove- 
8    nants  that  the  mortgagor  will  keep  the  property  insured  for  his 

benefit,  has  an  equitable  lien  upon  the  proceeds  of  a  policy  of 
insurance  on  the  property,  as  against  an  assignee  of  the  policy 
after  a  loss,  who  knew  of  the  mortgage  and  the  covenant  and  his 
claim  thereunder,  and  is  entitled  to  a  personal  judgment  against 
the  latter,  who  has  received  the  full  proceeds  of  the  policy,  to  the 
extent  of  such  equitable  lien. 

Ai>jUDiOATiON  BT  FOBECLOSURB.    A  docrec  of  foreclosurc  is  not  a 

7  bar  to  an  action  by  the  mortgagee  to  be  subrogated  to  the  rights 
of  the  assignee  of  an  insurance  policy  on  the  property,  after  the 
loss,  under  a  judgment  against  the  insurance  company,  where  it 
does  not  appear  that  the  right  to  the  insurance  was  litigated  in 
the  foreclosure  suit 

Jodgment:    default.    A  judgment  by  default,  under  the  statutes, 

3  for  failure  of  the  defendant  to  appear  and  answer  at  the  return 
term  of  the  original  notice,  must  be  confined  to  the  specific  relief 
prayed  for  in  the  original  petition,  in  the  absence  of  a  general 
prayer  for  relief,  and  its  scope  cannot  be  enlarged  by  the  filing  of 
an  amendment  to  the  original  notice  and  petition,  which  is  not 
served  upon  the  defendant. 

Showing  of  merits:    Payment  to  clerk.    A  judgment  debtor  who,  in 

8  response  to  the  request  of  a  third  person  who  claims  the  benefit  of 
a  judgment,  pays  the  amount  thereof  to  the  clerk  of  the  court,  who 

4  subsequently  turns  the  same  over  to  the  judgment  creditor,  is 
released  from  liability  to  such  third  person  who  had  ample  oppor- 
tunity to  notify  the  clerk  of  his  claim,  although  the  judgment 
debtor  does  not  notify  the  clerk  thereof. 

Appeal  from  Linn  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

Monday,  May  24, 1897. 

The  following  facts  appear  from  the  pleadings  and 
evidence:    November  18, 1887,  the  defendant  the  Iowa 

State  Insurance  Company,  issued  its  policy  of 
1         insurance  for  one  thousand  five  hundred  dollars 

upon  a  store  building  in  Fairfax  (afterwards 
called   Vanderbilt),  Linn   county,  Iowa,  to   Joseph 
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Zabortskey.  September  4, 1888,  the  property  was  sold 
to  H.  E.  Smalley,  and  the  policy  assigned  to  him,  and 
the  assignment  indorsed  upon  the  policy.  September 
11, 1888,  Smalley  sold  the  property  to  E.  Z.  Bontty, 
and  the  policy  was  assigned  to  him,  which  assignment 
was  indorsed  upon  the  policy.  December  29,  1888, 
Bontty  sold  the  property  to  the  defendant,  Philip 
Wicke  and  assigned  the  policy  to  him;  said  assignment 
being  indorsed  upon  the  policy,  and  consent  given  by 
the  company.  Bontty 's  assignment  read:  "I  hereby 
assign  to  Philip  Wicke  the  policy  of  insurance  within 
written,  subject  to  all  liabilities,  and  entitled  to  all 
rights  and  privileges  to  which  I  am  liable  and  entitled 
by  virtue  thereof."  December  29, 1888,  when  Bontty 
made  his  sale  of  the  lot  to  Wicke,  he  took  a  purchase- 
money  mortgage  from  said  Wicke  securinpf  a  note  of 
same  date  for  one  thousand  two  hundred  dollars,  which 
bore  interest  at  eight  per  cent,  annually.  One  pro- 
vision of  said  mortgage  was  to  the  effect  that  said 
Philip  Wicke  was  to  "keep  all  buildings  on  said  prem- 
ises constantly  insured  for  two-thirds  of  their  value  in 
good  and  satisfactory  insurance  company  for  the  bene- 
fit of  the  mortgagee."  That  said  mortgage  was  filed 
for  record  December  31,  1888,  and  duly  recorded. 
September  10,  1890,  said  buildings  were  destroyed  by 
fire,  and  that  the  mortgage  debt  was  and  still  is 
unpaid.  That  the  policy  heretofore  mentioned  was 
the  only  insurance  upon  said  property  when  said  mort- 
gage was  given,  as  well  as  since  said  time.  October 
4,  1890,  said  Philip  Wicke  made  proof  of  loss  under 
said  policy,  in  which  he  mentions  the  mortgage  upon 
said  premises  which  he  executed  to  Bontty.  There- 
after the  defendant  the  insurance  company  demanded 
additional  proof  of  loss.  This  demand  was  made 
after  the  company  knew  of  the  existence  of  the  mort- 
gage. The  value  of  the  lot,  irrespective  of  the  build- 
ing insured,  is  a  matter  of  contention;  it  being  given 
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by  witnesses  from  two  hundred  and  fifty  dollars  to 
seven  hundred  dollars.  February  2,  1891,  Philip 
Wicke  made  an  assignment  of  said  policy  to  the 
c'efendant  Catherine  Wicke,  as  follows:  "For  value 
received,  I  hereby  sell,  transfer,  and  assign  unto 
Catherine  Wicke  all  my  claim  and  cause  of  action 
against  the  Iowa  State  Insurance  Company  by  reason 
of  loss  under  policy  No.  32,293,  issued  by  said  com- 
pany on  the  twenty-first  day  of  December,  1887,  to 
Joseph  Zabortskey,  and  assigned  to  me  before  said 
loss;  authorizing  her  to  sue  for,  recover,  receive,  and 
receipt  for  all  money  due  from  and  owing  by  said 
company  under  and  by  virtue  of  such  loss  and  policy 
of  insurance."  The  defendant  insurance  company 
was  notified  of  the  existence  of  the  mortgage  and  of 
the  plaintiff's  claim  to  the  insurance  money,  prior  to 
the  time  Philip  Wicke  assigned  said  policy  to  Cath- 
erine Wicke.  Catherine  Wicke  knew  of  the  mortgage 
long  before  she  took  the  assignment  of  the  policy. 
It  is  claimed,  and  there  is  evidence  tending  to  show, 
that  Catherine  Wicke  had  actual  notice  of  the  plain- 
tiff's claim  to  the  insurance  money  prior  to  taking  the 
assignment  of  the  policy,  though  as  to  this  the  evi- 
dence is  in  conflict.  The  insurance  company  refusing 
to  pay  the  loss  on  the  ground  that  the  property  was 
incumbered  by  mortgage  in  violation  of  the  terms 
of  the  policy,  Catherine  Wicke  brought  suit  on 
the  policy,  and  recovered  a  judgment  in  the  district 
court  on  November  17,  1891,  which  was  affirmed 
by  this  court  on  January  22,  1894.  90  Iowa,  4  (57  N. 
W.  Rep.  632).  Plaintiff  in  this  case  intervened  in  the 
suit  by  Catherine  Wicke  upon  the  policy,  and  claimed 
the  proceeds  of  the  policy  under  his  mortgage,  but 
finally  withdrew,  and  dismissed  his  intervening 
petition,  without  prejudice.  October  22,  1891,  and 
before  Catherine  Wicke  had  obtained  a  judgment 
against  the  insurance  company,  plaintiff  commenced 
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this  action.  The  claim  in  the  original  petition  was 
that  plaintiff  be  subrogated  to  the  judgment  rendered 
in  favor  of  Catherine  Wicke,  and  he  prayed  for  a  decree 
against  Catherine  Wicke  and  the  insurance  company, 
subrogating  him,  to  the  amount  of  his  mortgage,  in 
the  judgment  rendered  on  said  policy.  There  was 
no  prayer  for  general  relief.  The  original  notice 
served  upon  the  company  asked  the  same  as  the  peti- 
tion, and  expressly  stated  that  "no  other  additional 
judgment  is  sought  than  to  be  subrogated  to  the  right 
of  Catherine  Wicke  in  and  to  said  judgment."  The 
insurance  company  did  not  appear  or  answer  this  peti- 
tion. The  petition  was  amended,  the  last  amendment 
being  filed  after  default  had  been  entered  against  the 
company.  In  this  amendment  plaintiff  pleaded  that 
the  company  had  paid  the  money  into  court  in  disre- 
gard of  his  rights;  that  Catherine  Wicke  had  drawn  the 
same;  and  he  asked  and  obtained  a  personal  judgment 
against  the  insurance  company  and  Catherine  Wicke. 
Catherine  Wicke  appeared  and  answered  in  said  suit. 
She  admitted  the  execution  of  the  note  and  mort- 
gage, set  out  the  assignment  made  by  Bontty 
to  Philip  Wicke  and  from  the  latter  to  herself, 
that  she  paid  a  valuable  consideration  therefor, 
that  she  had  no  knowledge  of  any  interest  claimed 
by  Bontty  in  the  policy  of  insurance,  and  that  plaintiff 
was  estopped  from  having  or  claiming  any  interest  in 
said  policy  adverse  to  her,  and  denied  all  other  allega- 
tions of  the  petition.  Plaintiff,  in  a  reply,  admitted 
the  assignment  by  Bontty,  but  averred  that  it  was 
made  only  to  transfer  the  legal  title  to  Philip  Wicke, 
and  that  the  defendant  took  the  policy  with  knowl- 
edge and  notice  of  the  rights  of  plaintiff's  assignor, 
and  after  notice  to  the  debtor,  the  insurance  company, 
of  the  rights  and  claims  of  plaintiff's  assignor.  After- 
wards plaintiff  amended  his  petition,  pleading  the 
recovery  of  the  judgment  by  Catherine  Wicke  against 


May  1897]  Heks  v.  Wiokb.  401 

the  insurance  company;  that  he  had  recovered  a  judg- 
ment on  the  note  and  for  a  foreclosure  against  Philip 
Wicke,  for  one  thousand  six  hundred  and  seventy- 
eight  dollars  and  seventy-two  cents  and  attorney's  fees 
and  costs,  and  that  the  real  estate  was  worth  not  more 
than  two  hundred  dollars;  that  the  Iowa  State  Insur- 
ance Company  paid  the  full  amount  of  the  judgment 
which  had  been  rendered  against  it  to  the  clerk  of  the 
Linn  district  court,  and  said  Catherine  had,  without 
authority  of  law,  drawn  said  money.    He  asked  that 
his  rights  to  the  proceeds  of  said  policy  might  be 
established  as  superior  to  the  rights  of  said  Catherine, 
that  the  decree  of  foreclosure  be  extended  to  the  pro- 
ceeds of  said  policy,  and  for  judgment  against  Cath- 
erine Wicke  and  the  insurance  company.    Catherine 
Wicke  answered  said  amendment,  pleading  that  the 
mortgaged  property,  after  the  fire,  was  worth  seven 
hundred  dollars,  and  denied,  in  substance,  all  the  alle- 
gations of  the  amendment.    Afterwards  she  amended, 
pleading  the  incumbrance  in  violation  of  the  terms  of 
the  policy;  that  a  prior  action  had  been  brought  by 
the  plaintiff  against  Philip  and  Catherine  Wicke  in 
said  court  to  foreclose  said  mortgage  which  proceeded 
to  judgment  and  decree,  and  that  such  action  estops 
plaintiff  from  maintaining  this  action.    July  9,  1894, 
plaintiff  again  amended  his  petition,  averring  the  pay- 
ment of  the  money  by  the  insurance  company,  and 
asking  a  personal  judgment  against  Catherine  Wicke 
and  the  insurance  company.    There  was  a  denial  by 
Catherine  Wicke.     The  court  entered  a  judgment 
against  Catherine  Wicke  and  the  insurance  company 
for  one  thousand  five  hundred  dollars,  and  both  parties 
appeal.    Because  the  court  did  not  render  a  judgment 
in  plaintiff's  favor  for  the  full  amount  he  claimed  to 
be  due  to  him,  he  appeals.    August  19, 1895,  the  Iowa 
State  Insurance  Company  filed  a  motion  to  set  aside 
the  default  entered  against  it,  which  was  overruled, 
YoL.  102  Ia-26 
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and  from  this  ruling  it  also  appealed. — Affirmed  on 
appeals  of  plaintiff  and  Catherine  Wicke,  and  reversed 
on  appeal  of  insurance  company. 

Bickel  &  Crocker  for  appellant  Catherine  Wicke. 

H.  Scott  Howell  &  Son  for  appellant  Iowa  State 
Insurance  Co. 

Heins  &  Reins  for  appellee. 

EiNNE,  C.  J. — ^I.  We  will  first  consider  the  appeal 
of  the  Iowa  State  Insurance  Company.  From  the  facts 
already  set  forth  it  appears  that  the  insurance  com- 
pany did  not  appear  in  this  case  in  the  district  court, 
nor  did  it  in  fact  file  any  pleading  therein.    It  was 

defaulted  because  it  failed  to  appear  and  defend 
2         in  the  action.    Now,  said  company,  having  been 

served  with  notice  that  subrogation  to  the  fund 
to  be  paid  in  on  the  judgment  before  rendered  against  it 
was  all  the  relief  asked,  and  the  notice  expressly  stat- 
ing that  "no  other  additional  judgment  is  sought  than 
to  be  subrogated  to  the  right  of  Catherine  Wicke  in 
and  to  said  judgment,"  it  had  a  right  to  rely  upon  the 
fact  that  no  other  or  further  claim  would  be  made 
against  it  in  the  suit,  in  the  absence  of  notice  of  mak- 
ing another  or  additional  claim.  The  company  had 
no  interest  in  the  controversy  between  plaintiff  and 
Catherine  Wicks  as  to  the  appropriation  of  the  fund 
due  from  it  under  said  policy.  It  was  immaterial  to 
it  who  got  the  money,  if  its  liability  under  the  policy, 
and  the  judgment  thereon,  was  fully  and  finally  dis- 
charged. Therefore  it  could  have  had  no  interest  in 
joining  in  the  litigation  between  said  contesting  parties 
so  long  as  no  personal  claim  was  made  against  it 
Nothing  is  better  settled  than  that  where  a  defendant 
served  with  notice  of  a  suit  does  not  appear  and 
answer,  but  makes  default,  no  decree  or  judgment 
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can    be   entered    against   such    defendant   granting 
relief    not    specifically    prayed    for,    or    which   is 
not   clearly    within    the    contemplation    of   a   gen- 
eral    prayer     for     relief.     The     default    in    such 
case    entitles    the     plaintiff    to    recover    only    to 
the  extent  of  the  relief  sought  in  the  petition.    John- 
son V.  Mantz,  69  Iowa,  710  (27  N.  W.  Rep.  467);  By  am 
V.  Cook,  21  Iowa,  392;  La/ever  v.  Stone,  55  Iowa,  49  (7 
N.  W.  Rep.  400);  Tice  v.  Derby,  59  Iowa,  312  (13  N.  W. 
Rep.  301);  Harder  v.  Wright,  70  Iowa,  42  (29  N.  W. 
Rep.  799);  Mickley  V.  Tomlinson,  79  Iowa,  383  (41  N.  W. 
Rep.  311,  and  44  N.  W.  Rep.  684);  Worth  v.  Wetmore, 
87  Iowa,  62  (54  N.  W.  Rep.  56);  Shelley  v.  Smith,  50 
Iowa,  543;  Larson  v.  Williams,  100  Iowa,' 110  (69  N.  W. 
Rep.  442);  Bosch  v.  Kassing,  64  Iowa,  314  (20  N.  W. 
Rep.  454).    Under  the  original  notice  and  the  original 
petition  filed  in  this  case,  and  in  the  absence  of  an 
appearance  by  the  defendant  insurance  company,  the 
court  had  no  jurisdiction  to  enter  a  personal  judg- 
ment against  it.    There  was  no  prayer  for  general 
relief;  there  was  no  prayer  for  a  personal  judgment 
against  the  company,  and  hence  no  basis,  either  in  the 
notice  or  petition,  for  entering  a  personal  judgment 
against  the  company.    The  situation  was  not  changed 
by  the  filing  of  an  amendment  to  the  petition  asking 
for  a  personal   judgment.     No  further  notice   was 
served  upon  the  company.    It  was  not  advised  that 
any  such  relief  would  be  claimed,  but,  on  the  contrary, 
in  the  only  notice  served  upon  it  it  was  told  that  no 
relief  was,  or  would  be,  sought  against  it,  save  that 
plaintifE  be  subrogated    to  the  rights  of  Catherine 
Wicke  in  and  to  the  policy  and  the  judgment  in  her 
favor.    We  think  appellee's  argument  is  a  confession 
that  if  the  insurance  company  did  not  appear  and 
answer,  the  court  had  no  right  to  enter  a  personal  judg- 
ment against  it,  but,  whether  it  so  confesses  or  not,  it  is 
certain  from  the  record  before  us  that  the  company  did 
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lot  in  fact  appear,  and  did  not  file  an  answer  in  the 
case.  The  personal  judgment  against  it  was  therefore 
anwarranted. 

II.  Did  the  court  err  in  refusing  to  set  aside  the 
default  and  judgment  entered  against  the  insurance 
company?  Code,  section  3159,  provides:  "The  judg- 
ment shall  not  be  vacated  on  motion  or  petition  until 
it  is  adjudged  that  there  is  a  valid  defense  to  the 
action  in  which  the  judgment  is  rendered."  Appellee 
contends  that  no  valid  defense  was  shown,  therefore 

the  ruling  of  the  court  refusing  to  set  aside 
a         the  default  was  right.    From  the  showing  to  set 

aside  the  default,  as  amended,  it  appeared  that 
the  company,  on  June  5, 1895,  paid  to  the  clerk  of  the 
district  court  of  Linn  county  the  full  amount  of  the 
judgment  rendered  against  it  on  said  policy  of  insur- 
ance; that  plaintiff  had  intervened  in  said  suit;  that 
afterwards  he  withdrew  his  petition  of  intervention, 
with  the  consent  of  the  parties  to  the  suit;  that  at 
said  time  he  asked  the  attorney  for  the  company  if 
they  would  pay  the  money  into  the  hands  of  the  clerk 
of  the  court,  in  case  judgment  was  obtained  in  said 
cause,  and  was  assured  that  they  would  do  so;  that  he 
informed  said  attorney  that  he  intended  to  bring  suit 
against  Catherine  Wicke  and  the  insurance  company, 
asking  to  be  subrogated  to  the  rights  of  Wicke  Bros, 
under  the  policy,  and  stated  that  if  he  did  not,  he 
would  take  no  advantage  of  the  company  if  they 
would  pay  the  money  to  the  clerk.  February  11, 1892, 
the  attorney  for  plaintiff  wrote  the  company,  inclos- 
ing an  original  notice,  and  asking  an  acceptance  of 
service  thereof.  In  this  letter  he  said:  "While  I 
have  not  much  hope  in  this  matter  (for  I  think  the 
case  will  be  reversed),  yet,  if  it  should  stand,  I  wish  to 
be  in  shape  to  compel  the  Wickes  to  do  what  is  right 
by  us."  The  company  accepted  service  of  the  notice. 
March  9, 1892,  the  company  sent  to  the  clerk  of  the 
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district  court  of  linn  county,  Iowa,  an  answer,  plead- 
ing that  the  company  had  been  sued  upon  two  policies 
by  Catherine  Wicke;  that  the  case  was  undetermined, 
and  asking  the  court  to  protect  the  company  in  its 
rights,  and  offering  to  pay  any  sum  of  money  that  might 
be  found  due  Catherine  or  Philip  Wicke  into  the  hands 
of  the  clerk  of  said  court;  that  it  asked  said  clerk  to  file 
said  answer  in  the  case  of  Heins  against  Wicke,  but  it 
was  never  filed  in  this  case.  February  17, 1894,  the 
attorney  for  plaintiff  wrote  the  company  as  follows: 
"I  learn  that  the  case  of  Wicke  v.  State  Insurance  Co. 
has  been  aflSrmed  by  the  supreme  court.  I  wish, 
therefore,  to  remind  you  of  the  case  that  is  still  pend- 
ing in  the  district  court  of  Linn  county,  entitled 
*jB.  F.  Heins  v.  Philip  Wicke^  Iowa  State  Insurance  Go,y 
et  al.j  seeking  to  subrogate  the  mortgage  to  the  pro- 
ceeds of  the  said  policy.  You  will  remember  that 
notice  was  served  on  you,  and  you  appeared  in  the 
case  and  answered.  The  money  will  therefore  better 
be  paid  to  the  clerk  of  the  district  court  for  such  dis- 
posal as  the  court  may  decide  and  direcl)."  The  com- 
pany answered:  "Yes.  What  money  we  will  have  to 
pay  in  the  Wicke  case  we  will  pay  to  the  clerk  of  the 
district  court."  The  showing  also  is  that  the  original 
notice  and  petition  did  not  refer  to  any  claim  for  a 
personal  judgment  against  the  insurance  company, 
and  nothing  was  asked  except  that  the  plaintiff  be 
subrogated  to  the  rights  of  Catherine  Wicke  to  the 
insurance  money,  and  that  afterwards,  without  notice 
to  said  company,  the  plaintiff  amended  his  petition, 
setting  up  a  new  cause  of  action  not  warranted  by  the 
notice  or  petition,  which  said  amendment  did  not 
come  to  the  notice  of  the  company  until  August  8, 
1895;  that  after  the  money  had  been  paid  to  the 
clerk  a  judgment  was  rendered  in  said  action 
for  it  against  the  company  in  favor  of 
plaintiff.    The    company     aver     that    the    default 
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and  judgment  was  wrongfully  entered  by  fraud 
and  misrepresentation  and  irregularities,  and 
4  without  disclosing  to  the  court  the  facts.  Appel- 
lee's claim  is  that,  because  the  company 
did  not  instruct  the  clerk  of  the  court  to 
whom  it  paid  the  money  in  satisfaction  of  the 
judgment,  to  hold  the  same  until  the  court  should 
determine  who  was  entitled  to  it,  it  paid  said  money 
in  disregard  of  plaintiff's  rights,  and  should  be 
compelled  to  pay  it  a  second  time.  The  contention  is 
based  upon  the  claim  that  the  company,  before  it  paid 
the  money,  had  notice  that  plaintiff  claimed  the  same. 
Let  it  be  conceded  that  the  company  had  such  notice. 
Does  that  interfere  with  its  right  to  pay  the  money  to 
the  clerk  of  the  court  in  discharge  of  a  judgment  which 
had  been  rendered  against  it?  We  think  not.  True, 
it  might  not,  with  such  notice,  pay  the  money  to  the 
other  claimant  of  it.  But  in  paying  to  the  clerk  it 
was  discharging  its  obligation  in  a  legal  way,  and  it 
clearly  had  a  right  to  so  pay,  unless  it  had  done  some- 
thing to  mislead  the  plaintiff  into  the  belief  that  if  it 
did  so  pay  it  wouli  tie  the  money  up  in  the  clerk's 
hands  by  conditions  attached  to  his  paying  it  out. 
The  suggestion  in  the  letter  of  appellee's  attorney  to 
pay  the  money  into  court  was  followed  by  the  com- 
pany. The  words  of  the  letter,  "for  such  disposal  as 
the  court  may  decide  and  direct,"  did  not  require  the 
company  to  undertake  to  hold  the  money  in  the  clerk's 
hands  until  the  contest  between  appellee  and  Cather- 
ine Wicke  should  be  determined.  Appellee  knew  the 
company  would  pay  the  money  to  the  clerk  in  satis- 
faction of  the  judgment.  He  had  ample  opportunity 
before  it  was  so  paid,  to  have  taken  the  necessary  steps 
to  have  kept  it  in  the  clerk's  hands  until  such  time  as 
it  was  judicially  determined  to  whom  it  should  be 
paid.  He  did  not  do  so.  It  was  no  part  of  the  con>- 
pany's  duty  to  take  steps  to  hold  the  money  in  thQ 
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hands  of  the  clerk.  They  paid  it  to  that  oflBcer  in  sat- 
isfaction of  the  judgment,. as  they  had  a  right  to  do, 
and  there  is  no  reason  in  law  or  equity  why  they 
should  be  compelled  to  pay  a  second  time.  We  think 
there  was  a  good  defense  shown,  and  that  the  court 
erred  in  refusing  to  set  aside  the  default.  As  this  view 
disposes  of  the  case  so  far  as  the  insurance  company 
is  concerned,  we  need  not  consider  other  reasons 
urged  for  a  reversal  of  the  judgment  and  decree  as  to 
it. 

ni.  As  to  the  appeal  of  Catherine  Wicke.  This 
appellant  contends  that,  inasmuch  as  Bontty  assigned 
the  policy  of- insurance  to  Philip  Wicke,  it  operated  to 
release  any  equitable  lien  Bontty  might  otherwise 
have  had  in  the  policy  or  its  proceeds,  by  virtue 
6  of  his  mortgage.  We  do  not  think  so.  As  there 
was  a  sale  of  the  property,  the  buildings  upon 
which  were  insured,  such  sale  would  vitiate  the  policy 
unless  it  was  assigned  to  the  purchaser  with  the  con- 
sent of  the  company.  Now,  we  find  that  the  mort- 
gage and  assignment  of  the  policy  were  all  executed 
as  a  part  of  one  and  the  same  transaction.  The  mort- 
gage provided  that  the  mortgagor  should  keep  all  of 
the  buildings  constantly  insured.  This  was  a  cove- 
nant which  would  only  be  discharged  by  having  the 
insurance  alive  at  all  times  during  the  life  of  the 
mortgage.  In  view  of  this  obligation  upon  Philip 
Wicke  it  is  obvious  from  all  of  the  evidence  and  cir- 
cumstances that  the  assignment  of  the  policy  was 
made  to  preserve  the  insurance,  and  that  the  obliga- 
tions assumed  by  the  mortgagor  to  keep  the  property 
insured  were  in  no  vnse  waived  or  released  by  such 
assignment. 

IV.  Appellant  claims  that  the  assignment  by 
Bontty  to  Philip  Wicke  estops  plaintiff  from  recover- 
ing the  amount  of  the  loss  of  Philip  Wicke's  assignee, 
Catherine  Wicke.    Under  the  evidence  there  is  no 
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doabt  that  Catherine  Wicke  had  actual  notice  of  the 
Bontty  mortgage  long  prior  to  the  time  she  took 

6  the  assignment  of  the  policy  from  her  son,  Philip 
Wicke.     Whether  she  had  actual  notice  at  the 

same  time  of  the  provision  of  the  mortgage  touching 
the  insurance,  and  of  Bontty's  and  his  assignee's 
claims  thereunder,  is  a  matter  as  to  which  the  evi- 
dence is  in  conflict.  Without  stopping  to  point  out 
the  reasonsfor  our  conclusion,  we  may  say  that  we  think 
she  did  have  actual  notice  of  the  insurance  clause  in  the 
mortgage,  and  of  the  claim  of  Bontty  and  his  assignee 
thereunder,  prior  to  the  time  she  took  the  assignment 
of  the  policy.  She  was  not,  therefore,  misled  by 
either  the  acts  or  silence  of  the  appellee  and  his 
assignor.  She  voluntarily  made  the  purchase  of  the 
policy,  knowing  that  the  appellee  or  his  assignor  made 
a  claim  to  its  proceeds  by  virtue  of  the  insurance 
clause  in  said  mortgage.  The  necessary  elements  of 
an  estoppel  are  wanting. 

V.    Appellant  places  much  reliance  upon  his  plea 
of  former  adjudication.    It  seems  that  appellee  com- 
menced and  prosecuted  an  action  for  the  foreclosure 
of  his  mortgage,  and  obtained  a  judgment  and 

7  decree  thereon,   prior  to  the  judgment  «nd 
decree  in  the  action  at  bar,  and  it  is  said  he 

cannot  now  maintain  this  action  based  upon  the  same 
mortgage.  To  be  a  bar,  a  judgment  must  be  between 
the  same  parties  or  their  privies,  and  must  equally 
bind  both  parties  in  the  case  in  which  an  estoppel  is 
claimed.  The  very  question  in  issue  in  the  present 
case  must  have  been  involved  in  the  former  action, 
and  have  been  determined  therein.  Woodward  v. 
Jackson,  85  Iowa,  432  (52  N.  W.  Rep.  358),  and  cases 
cited.  The  plea  of  former  adjudication  is  denied,  and 
substantially  the  only  evidence  touching  the  matter  is 
the  decree  entered  in  the  former  case.  Prom  it  it  does 
not  appear  that  the  matter  now  litigated  was  involved 
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in  the  former  action,  nor  that  the  parties  were  the 
same,  nor  that  the  present  parties  were  in  privity  With 
those  in  the  former  action.  Nor  do  we  think  that,  as 
a  matter  of  fact,  the  former  action  if  shown  to  have 
been  between  the  same  parties  or  their  privies,  would 
bind  the  present  parties  as  to  the  matter  now  in  con- 
troversy. 

VI.  It  is  insisted  that  plaintiff  has  no  right  to 
subrogation  as  against  Catharine  Wicke,  and  hence  is 
not  entitled  to  a  personal  judgment  against  her.  We 
have  no  doubt  that  plaintiff  had  an  equitable 
8  lien  upon  the  fund,  which  might  be  recovered 
by  Catherine  Wicke  from  the  insurance  com- 
pany, to  satisfy  which  so  much  of  the  proceeds  of  said 
policy  as  might  be  necessary  should  be  thus  applied. 
Such  being  plaintiff's  right,  and  said  Catharine  Wicke 
having  received  the  full  proceeds  of  said  policy,  we 
discover  no  reason  for  holding  that  he  is  not  entitled 
to  a  personal  judgment  against  Catherine  Wicke. 
Nor  do  we  regard  it  as  of  any  importance  that  this 
policy  was  in  existence  upon  the  property  prior  to  the 
sale  of  the  real  estate  from  Bontty  to  Philip  Wicke. 
Ames  V.  Richardson,  29  Minn.  330  (13  N.  W.  Rep.  137),  and 
cases  cited;  1  Jones,  Mortg.,  sections  400,  402, 403.  In 
view  of  our  finding  that  Catharine  Wicke  had  actual 
notice  of  plaintiff's  equitable  lien  before  she  purchased 
the  policy,  we  are  not  called  upon  to  determine  as  to 
whether  or  not  the  provision  of  the  mortgage  relied 
upon  was  a  covenant  running  with  the  land. 

Vn.  Appellant  contends  that  plaintiff,  by  stand- 
ing by  and  permitting  Catherine  Wicke  to  litigate  for 
the  recovery  of  the  amount  of  the  policy,  in  which 
suit  she  was  successful,  is  now  estopped  from  receiv- 
ing the  proceeds  of  the  policy  which  have  been 
9  paid  to  her  by  the  clerk.  When  Catherine 
Wicke  instituted  her  suit  against  the  company, 
she  had  an  interest  in  the  amount  to  be  recovered,  in 
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addition  to  the  sum  which  would  be  necessary  to 
satisfy  plaintiff's  equitable  lien.  It  appears  that  in 
her  suit  against  the  company  plaintiff  intervened, 
and  at  her  request  afterwards  withdrew  his  appear- 
ance and  petition  of  intervention.  Surely,  under  the 
circumstances,  plaintiff  is  not  estopped.  That  he 
failed  to  prosecute  his  intervention  petition  was  due 
to  Catherine  Wicke's  request.  We  discover  nothing  in 
this  record  upon  which  an  estoppel  can  properly  be 
predicated.  We  have  considered  all  questions  dis- 
cussed by  appellant  which  are  deemed  important,  and 
find  no  ground  for  disturbing  the  judgment  and  decree 
rendered  against  Catherine  Wicke. 

VIII.  As  to  the  appeal  of  the  plaintiff.  The 
lower  court  entered  a  judgment  in  favor  of  plaintiff 
for  one  thousand  five  hundred  dollars.  At  that  time 
some  one  thousand  eight  hundred  dollars  was  due 
upon  plaintiff's  judgment,  and  plaintiff  insists  that  he 
should  have  had  judgment  for  the  full  amount  due. 
His  mortgage  covered  the  lot  as  well  as  the  buildings 
thereon.  He  has  a  decree  of  foreclosure  for  the  sale 
of  the  lot.  Just  what  it  is  worth  may  be  a  matter  of 
doubt,  but  plaintiff  admits  that  its  value  is  from  two 
hundred  dollars  to  two  hundred  and  fifty  dollars.  It 
is  true,  the  judgment  and  decree  entered  below  in  this 
case  fail  to  show  why  the  court  reducisd  the  amount 
of  plaintiff's  recovery  from  one  thousand  eight  hun- 
dred dollars  to  one  thousand  five  hundred  dollars. 
While  the  record  is  not  clear  as  to  the  value  of  the  lot 
upon  which  the  plaintiff's  judgment  is  now  a  lien, 

still  he  admits  it  to  be  worth  from  two  hundred 
10        dollars  to  two  hundred  and  fifty  dollars.    This 

amount  was  properly  deducted  from  the  amount 
of  his  recovery  as  against  the  proceeds  of  the  policy. 
Again,  it  appears  that  Catherine  Wicke  was  compelled 
to  pay  out  a  large  sum  of  money  in  prosecuting  the 
litigation  upon  the  insurance  policy.    She  reaps  bu^ 
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little  benefit  therefrom,  and  it  is  but  just  and  equit- 
able that  plaintiff,  who  receives  most  of  the  proceeds 
of  said  policy,  and  was  chiefly  benefited  by  the  litiga- 
tion, should  bear  a  part  of  the  burden  incident  to  the 
recovery  of  the  fund.  Just  how  much  the  court  below 
reduced  the  amount  of  plaintiff's  recovery  on  this 
account,  does  not  appear,  but  it  is  apparent,  consider- 
ing the  value  of  the  lot,  the  amount  of  recovery  on  the 
policy,  and  the  amount  of  the  judgment  rendered  in 
plaintiff's  favor,  that  he  has  no  just  cause  of  com- 
plaint. On  plaintiff's  appeal  the  judgment  and  decree 
below  are  affirmed.  On  the  appeal  of  Catherine 
Wicke  the  judgment  and  decree  below  are  affirmed. 
On  the  appeal  of  the  Iowa  State  Insurance  Company 
the    judgment    and   decree    below   against   it   are 

REVERSED. 


J.  B.  Hatcher  v.  James  Dunn,  et  al.^  Appellants. 


Oil  Iii8pect<*r:    duties  ministerial.    The  liability  of  an  inspector 

1  of  iUutninating  oil,  whose  duties  are  prescribed  by  statute  and 

2  rules  and  regulations  adopted  in  accordance  with  statutory  pro- 
visions, for  injuries  caused  by  insufficient  testing  of  oil,  is  statu- 
tory. 

False  brand:    Error.    Falsely  branding  illuminating  oil,  for  which 

3  the  statute  makes  the  inspector  both  ciyilly  and  criminally  liable, 
8    inyolves  intentional  falsehood,  and  not  mere  error  or  uninten- 

tioRal  wrong. 

Same.  An  inspector  of  illuminating  oil  is  not  liable  for  injuries 
2  caused  by  the  use  of  oil  which  he  erroneously  marks  as  of  a  cer- 
tain test,  if  he  has  used  instruments  furnished  and  approved  by 
8  the  proper  authorities,  and  which  he  had  no  reason  to  believe  were 
not  in  good  order,  and  which  he  used  with  due  care  in  the  manner 
prescribed  by  law,  although  by  reason  of  their  use  he  erroneously 
marked  the  temperature  at  which  the  oil  would  flash  too  high~ 
although  his  duties  are  purely  ministerial,  and  though  the  statute 
piakes  him  liable  for  ^'culpable  negligence.'' 
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Damages:    Proximateness,    A  state  inspector  of  illuminating  oil  is 

5  not  liable  for  damages  caused  by  the  explosion  of  oil  which  has 
been  tested  by  him  and  marked  to  flash  at  a  temperature  which  is 
erroneously  stated  too  high,  if  the  explosion  was  not  the  result  of 
the  erroneous  marking,  but  resulted  from  the  use  of  an  unsafe 
lamp. 

Eyidenee:    admissibility  of  certificate:    Thermometer  variations, 

6  A  certificate  showing  the  variation  of  the  scale  of  a  thermometer 
from  standard  instruments,  is  properly  admissible  in  evidence, 
together  vrith  the  thermometer  which  it  was  made  to  accompany, 
in  cases  where  the  instrument  itself  is  properly  admissible. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Peeston, 

Judge. 

Monday,  May  24,  1897. 

Action  at  law  to  recover  of  the  late  stat^  inspector 
of  oils,  one  of  his  deputies,  and  the  sureties  on  their 
oflBcial  bonds,  for  damages  alleged  to  have  been  caused 
by  the  failure  of  the  deputy  to  perform  the  duties  of 
his  oflBce  as  required  by  law.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal. — Reversed. 

Charles  A.  Clark  and  John  M.  Redmond  for  appel- 
lants. 

Wheeler  &  Moffitj  Smith  &  Son,  and  J.  W.  Jamison 
for  appellee. 

Robinson,  J.-rln  the  years  1891  and  1892  the 
defendant  Dunn  was  state  inspector  of  oils,  and  the 
defendant  Martin  P.  Healy  was  his  deputy  at  Cedar 
Rapids.  Each  had  given  an  oflScial  bond  as  required 
by  law.  On  the  twenty-fourth  day  of  December,  1891, 
Healy  inspected  a  quantity  of  oil  at  Cedar  Rapids,  and 
marked  the  barrels  which  contained  it: 
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"Approved;  flash  test,  one  hundred  and  six  degrees. 

Cedar  Rapids,  Iowa,  December  24,  1891. 

M.  P.  Healy,  Deputy  Oil  Inspector." 

Eight  barrels  of  the  oil  so  marked  were  sold  to  a 
merchant  in  Tipton,  and  he  sold  a  s»nall  quantity  of  it 
to  the  plaintiff,  a  veterinary  surgeon,  who  used  it  in  his 
bam  for  illuminating  purposes.  In  the  evening  of  the 
last  day  of  the  month,  a  lamp  in  which  the  oil  was  being 
used  exploded,  and  the  results  were  that  the  plaintiff 
was  seriously  burned,  and  his  barn,  several  horses  and 
other  property  were  destroyed.  The  plaintiff  alleges 
that  the  sole  cause  of  the  explosion  and  fire  and  result- 
ing damages  was  that  the  oil  so  inspected  and  sold  was 
not  equal  to  the  standard  required  by  law,  and  that  the 
brand  placed  upon  the  barrels  which  contained  it  was 
false  and  fraudulent.  On  the  former  submission  of 
this  cause  an  opinion  was  filed,  but  a  petition  for  a 
re-hearing  was  presented  and  sustained,  and  the  cause 
is  again  submitted  for  our  determination. 

Chapter  185,  Acts  Twentieth  General  Assembly, 
as  amended  by  chapter  149,  Acta  Twenty-first  General 
Assembly,  was  in  force  at  the  time  of  the  transaction 
in  question.  Under  the  provisions  of  those  acts,  it 
was  made  the  duty  of  the  state  inspector  and  his  dep- 
uties to  provide  themselves,  at  their  own  expense, 
with  the  necessary  instruments  and  apparatus  for  test- 
ing the  quality  of  illuminating  oils  manufactured  from 
petroleum.  If  oil  met  the  requirements  of  the  law, 
the  words,  "Approved;  flash  test, degrees"  (insert- 
ing the  number  of  degrees),  with  the  date,  over  the 
official  signature  of  the  officer  making  the  inspection, 
were  to  be  branded  upon  the  package,  barrel,  or  cask 
which  contained  the  oil.  If  the  oil  tested  did  not 
meet  the  legal  requirements,  it  was  to  be  branded  in 
a  similar  manner,  "Rejected  for  illuminating  purposes; 

flash  test,  degrees"  (inserting  the  number   of 

degrees);  and  it  was  made  unlawful  to  sell  rejected 
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oil  for  illuminating  purposes.  All  oils  which  would 
emit  a  combustible  vapor  at  a  temperature  of  one 
hundred  and  five  degrees,  standard  Fahrenheit 
thermometer,  closed  test,  were  to  be  rejected 
for  illuminating  purposes.  The  oil  tester  adopted 
and  recommended  by  the  state  board  of  health 
was  to  be  used,  and  it  was  made  the  duty  of 
that  board  to  provide  the  necessary  rules  and  regula- 
tions for  the  inspection  of  illuminating  oils,  and  for 
the  government  of  the  inspector  and  his  deputies, 
which  were  to  be  approved  by  the  governor,  and  be 
binding  upon  the  inspector  and  his  deputies.  The 
inspector  was  required  to  give  an  official  bond,  con- 
ditioned for  the  faithful  performance  of  the  duties 
imposed  upon  him,  which  was  to  be  for  the  use  of  all 
persons  aggrieved  by  the  acts  of  the  inspector  or  his 
deputies;  and  each  deputy  was  required  to  give  a  bond 
with  like  conditions,  and  for  like  purposes.  Section 
11  of  chapter  185,  specified,  contains  the  following: 
"If  any  inspector  or  deputy  shall  falsely  brand  or  mark 
any  barrel,  cask  or  package,  or  be  guilty  of  any  fraud, 
deceit,  misconduct  or  culpable  negligence  in  the  dis- 
charge of  his  official  duties,  *  *  *  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  exceeding  one  hundred  dol- 
lars, or  imprisoned  not  exceeding  thirty  days,  and  be 
liable  to  the  party  injured  for  all  damages  resulting 
therefrom.'' 

I.  It  is  the  theory  of  the  appellants  that  the 
liability  of  the  state  inspector  and  his  deputies  is 
wholly  statutory,  and  that  there  is  no  liability  for 
erroneous  branding  unless  it  was  known  to  the  officer 

who  made  it  to  be  incorrect,  or  unless  he  was 
2         guilty  of  culpable  negligence  in  making  it.    The 

appellee  contends  that  there  is  both  a  common 
law  and  statutory  liability,  and  that  the  defendants 
are  liable  for  an  erroneous  branding  whether  the  error 
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was  known  to  the  inspecting  officei?,  or  was  the  result 
of  culpable  negligence  on  his  part,  or  not.  The  court 
refused  to  give  instructions  asked  by  the  appellants  in 
accordance  with  their  theory,  and  charged  the  jury,  in 
effect,  that  the  defendants  were  liable  for  approving 
the  oil  in  question,  if,  upon  a  closed  test,  it  emitted  a 
combustible  vapor  at  a  temperature  of  one  hundred 
and  iSve  degrees  or  less,  standard  Fahrenheit  thermom- 
eter, without  regard  to  the  knowledge  or  negligence  of 
the  officer  who  made  the  inspection.  The  liability  of  the 
defendants,  if  any,  is  statutory.  The  duties  of  the 
inspector  and  his  deputies  are  prescribed  by  statute, 
and  by  rules  and  regulations  adopted  by  virtue  of  the 
statute;  and  the  obligation  of  their  sureties  is  ascer- 
tained from  the  statute,  the  rules  and  regulations 
adopted  pursuant  thereto,  and  the  conditions  of  the 
bonds  they  have  signed.  It  is  unnecessary,  therefore, 
to  discuss  any  question  of  common  law  liability.  See 
Scotten  V.  Fegan,  62  Iowa,  236  (17  N.  W.  Rep.  491).  It 
is  important  to  determine  the  meaning  which  should 
be  attached  to  the  word  "falsely ,'*  as  used  in  the  stat- 
ute. Does  it  mean  inaccurate,  erroneous,  or  faulty, 
merely,  or  does  it  include  the  thought  of  intentional 
wrong?  It  is  true  that  a  false  branding  may  be  said 
to  be  inaccurate,  erroneous,  faulty;  but  the  word 
"false"  usually  includes,  not  only  the  element  of  error^ 
but  also  of  intentional  wrong.  It  is  said  in  7  Am.  & 
Eng.  Enc.  Law,  661,  that  "this  word  means  something 
more  than  untrue;  it  means  something  designedly 
untrue,  deceitful,  and  implies  an  intention  to  perpetrate 
some  treachery  or  fraud."  See,  also,  Putnam  v. 
Osgood,  51  N.  H.  192,  206;  State  v.  Smith,  63  Vt.  201 
(22  Atl.  Rep.  604);  Clapp  v.  Association,  146  Mass.  519 
(16  N.  E.  Rep.  436);  Mason  v.  Association,  18  U.  C.  C.  P. 
19;  Insurance  Co.  v.  Culver,  6  Ind.  137;  Cohn  v.  Neeves, 
40  Wis.  393.  See,  also.  State  v.  Brady,  100  Iowa,  191 
(69  N.  W.  Rep.  293).    The  statute  under  consideration 
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makes  the  oflScer  who  violates  its  provisions  liable 
both  civilly  and  criminally  upon  precisely  the  same 
state  of  facts,  and  is  therefore  a  penal  statute,  to  be 
strictly  construed.  Hanks  v.  Brown,  79  Iowa,  563  (44 
N.  W.  Rep.  811),  and  cases  therein  cited;  Sutherland, 
St.  Const.,  sections  208,  371.  Statutes  are  sometimes 
'  enacted  which  prohibit  acts,  not  because  of  any  moral 
wrong  involved  in  them,  nor  of  any  criminal  intent 
with  which  they  are  committed,  but  from  considera- 
tions of  public  policy;  and  persons  are  required  to 
know  the  facts  and  obey  the  law,  at  the  peril  of  pun- 
ishment for  disobedience,  without  regard  to  actual 
knowledge  or  wrongful  intent.  That  is  true  of  many 
fiscal,  police,  and  other  regulations.  Commonwealth  v. 
Weiss,  139  Pa.  St.  247  (21  Atl.  Rep.  10);  Commonwealth 
V.  Raymond,  97  Mass.  568;  3  Greenleaf,  Ev.,  section  21; 
1  Wharton,  Cr.  Law,  section  88.  But  it  is  the  general 
rule  that  a  guilty  intent  is  essential  to  the  commission 
of  a  crime,  and  we  are  of  the  opinion  that  there  is 
nothing  in  the  language  of  the  statute  under  consid- 
eration, even  when  construed  with  reference  to  the 
demands  of  public  policy,  which  makes  necessary  the 
conclusion  that  an  oflScer  may,  without  intentional 
wrong  or  culpable  negligence  on  his  part, 
subject  himself  to  penalties  for  which  it  pro- 
vides. The  injustice  which  might  be  done  if  this 
were  not  true  is  shown  by  the  record  in  this  case. 
The  deputy  who  inspected  the  oil  testified  that  the 
inspection  was  made  according  to  the  statute  and  the 
rules  prescribed  by  the  state  board  of  health,  with  a 
thermometer  which  that  board  had  furnished  him,  and 
that  the  oil  flashed  at  a  temperature  of  one  hundred 
and  six  degrees.  An  experiment  made  after  the  fire, 
by  an  officer  of  the  state  board  of  health,  with 
the  instruments  which  were  kept  by  that  board, 
tended  to  show  that  the  inspection  was  correct.  Other 
experiments  made  in  Tipton  tended  to  show  that  the 


May  1397]  Hatohke  r.  Duim.  ill 

oil  flashed  at  a  temperature  of  one  hundred  and  four 
degrees.  The  evidence  also  shows  that  each  ther- 
mometer differs  in  some  respects  from  every  other. 
Great  care  is  taken  by  the  state  board  of  health  to 
procure  and  furnish  to  the  inspectors  as  reliable  ther- 
mometers as  can  be  obtained,  but  it  seems  to  be  true 
that  absolute  uniformity  of  results,  from  the  best  ther- 
mometers and  apparatus  to  be  had,  cannot  be 
3  secured.  If  the  inspecting  officer  uses  instru- 
ments which  have  been  approved  and  furnished 
by  the  state  board  of  health,  and  which  he  has  no 
sufficient  reason  to  believe  may  not  be  in  good  order, 
and  if  they  are  used  with  due  care,  in  the  manner 
required  by  law  and  the  rules  of  such  board,  and  if  he 
correctly  brand  the  oil  inspected,  according  to  the 
results  showa  by  the  test,  he  is  not  liable  for  an 
error  which  may  have  occurred.  And  this  is  true 
upon  the  hypothesis  that  the  state  inspector  and  his 
deputies  act  in  a  ministerial,  and  not  in  a  judicial 
capacity,  in  testing  oils.  Mechem,  Pub.  Off.,  sections 
661,  677, 579;  Throop,  Pub.  Off.,  sections  567,  726.  The 
cases  decided  by  this  court  upon  which  the  plaintiff 
relies  as  sustaining  a  different  conclusion  are  based 
upon  different  conditions,  involving  the  application  of 
different  principles.  The  cases  of  District  Township  v. 
Smith,  39  Iowa,  10,  and  District  Township  v.  Morton^ 
37  Iowa,  550,  involved  the  obligation  created  by 
official  bonds  for  the  unconditional  holding  of  and 
accounting  for  public  money.  The  case  of  Holmes  v. 
Blyler,  80  Iowa,  366  (45  N.  W.  Rep.  756),  involved  the 
liability  of  an  officer  for  serving  judicial  process,  and 
was  governed  by  well-established  rules  of  special 
application  to  such  cases.  In  the  case  of  Bank  v. 
Clements,  87  Iowa,  542  (54  N.  W.  Rep.  197),  we  held 
that  a  county  recorder  who  failed  to  index  an  instru- 
ment, which  had  been  filed  in  his  office  for  record,  for 
several  hours  after  he  might  have  indexed  it  without 
7oL.  102  la— 27 
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requiring  assistance,  and  without  working  more  than 
the  usual  number  of  hours,  was  guilty  of  negligence, 
not  that  he  was  absolutely  liable  for  a  failure  to  index 
the  instrument  when  it  was  filed.  The  bonds  upon 
which  this  action  is  founded  required  the  state  inspector 
and  his  deputy  to  faithfully  perform  their  duties, 
and  that,  as  we  have  seen,  may  have  been  done,  even 
though,  notwithstanding  due  care  on  their  part,  there 
was  error  in  their  work.  Hence,  the  portion  of  the 
charge  under  consideration  was  erroneous. 

II.    The  fourth  paragraph  of  the  charge  to  the 

jury  was  also  erroneous,  in  that  the  defendants  were 

made  liable  for  the  damages  caused  by  the  fire  in 

question  if  the  oil  in  controversy  emitted  a 

5  combustible  vapor  at  a  temperature  of   one 
hundred  and  five    degrees    or   less,    standard 

Fahrenheit  thermometer,  closed  test,  even  though  the 
explosion  of  the  lamp  was  not  due  to  the  inferior 
grade  of  the  oil.  It  is  not  true  that  an  explosion 
necessarily  follows  the  use  of  oil  for  illuminating  pur- 
poses which  is  below  the  grade  required  by  the  stat- 
ute, and  the  defendants  are  not  liable  if  the  explosion 
in  question  was  not  in  any  respect  due  to  the  fact 
that  the  oil  was  below  that  grade.  The  plaintiff 
claims  that  other  portions  of  the  charge  cured  the 
error  in  the  fourth  paragraph,  but  we  do  not  think 
that  is  true.  The  explicit  statements  of  liability 
made  in  that  paragraph  were  of  a  character  to  out- 
weigh general  statements  made  elsewhere  in  the 
charge. 

EH.    The  appellants  complain  of  the  admission  in 

evidence  of  a  certificate  which  purported  to  be  signed 

by  "Robert  Brown,  Secretary."    The  facts  involved  in 

its  admission  were  substantially   as    follows: 

6  The  thermometers  used  by  the  state  oil  inspec- 
tor and  his  deputies  are  furnished  by  the  state 

board  of  health.    They  are  made  in  Germany,  of  the 
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most  perfect  glass  known  to  scientists  for  such 
use,  and  are  sent  to  the  observatory  of  Tale  College 
to  be  scientiiScally  calibrated.  The  errors  in  the 
marking  of  the  scale  are  there  ascertained  by  a  com- 
parison with  the  standard  instruments  of  the  observa- 
tory, and  are  recorded  in  a  certificate  which  bears 
the  number  of  the  thermometer,  and  is  designed  to  be 
kept  and  used  with  it.  In  using  the  thermometer, 
the  variation  indicated  by  the  certificate  is  added  to 
or  deducted  from  the  degree  of  temperature  shown  by 
the  thermometer.  The  certificate  is  thus  virtually  a 
part  of  the  instrument,  and  necessary  to  enable  the 
person  using  it  to  obtain  correct  results.  A  thermom- 
eter used  in  making  some  of  the  tests  upon  which  the 
plaintiff  relied  had  been  calibrated  at  the  Tale 
observatory,  and  was  introduced  in  evidence.  The 
certificate  in  question  was  the  one  which  belonged 
with  that  thermometer,  and  we  do  not  understand 
that  objection  to  the  thermometer  as  evidence  was 
made.  The  certificate  was  properly  admitted  with  it. 
The  views  we  have  expressed  dispose  of  the 
material  questions  presented  in  argument.  For  the 
errors  shown,  the  judgment  of  the  district  court  is 

RBVBBSBD. 


Eva  McDonald,  et  al.,  v.  Taylor  Fbebmont  Basom,     m_^ 

Appellant. 

ETldenee:  oral  agreement  to  transfer  land:  Part  performance. 
The  burden  is  upon  one  asserting  a  parol  agreement  by  his  mother, 
in  consideration  that  he  would  cultivate  and  improve  her  land 
and  allow  her  to  live  with  him  whenever  she  chose,  to  give  him 
the  land  at  her  death,  to  establish  by  clear  and  satisfactory  evi- 
dence the  existence  of  such  agreement  and  his  performance  of  the 
conditions. 

Role  applied.  An  oral  agreement  between  a  son  and  his  father  and 
mother  who  were  about  to  separate,  that  the  son  was  to  have  the 
use  of  certain  land  belonging  to  his  mother,  and  the  title  in  fee 
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on  her  death,  in  consideration  of  her  having  a  home  with  him,  is 
tiot  established  where  it  appears  that  the  declarations  of  the  father 
touching  the  agreement  were  not  made  in  the  presence  of  the 
mother;  that  the  mother's  statements,  as  shown  by  several  wit- 
nesses, expressed  no  more  than  an  intention  to  give  the  land  to 
the  son  if  he  took  care  of  her;  and  that,  while  one  witness  testified 
to  a  proposition  made  by  the  mother  as  claimed  by  the  son,  it  did 
not  appear  that  he  assented  to  the  proposition;  and  where  it 
appears  that  the  mother  passed  but  a  small  portion  of  the  remain- 
der of  her  life  with  the  son,  and  that  part  of  the  land  was  cultivated 
by  a  son-in-law. 

Appeal  from    Carroll   District    Court. — Hon.    Z.    A. 
Church,  Judge. 

Monday,  May  24, 1897. 

Amos  W.  Basom,  husband,  and  Eva  McDonald,  and 
Victoria  J.  Winnette,  daughters,  of  Sarah  L.  Basom, 
deceased,  filed  their  petition  in  equity  against  Taylor 
Freemont  Basom,  son  and  only  other  heir  of  said 
deceased,  asking  partition  of  a  certain  eighty-acre 
tract  of  land  of  which  Sarah  L.  Basom  died 
seized.  Defendant  answered,  alleging,  in  substance, 
as  follows:  That  about  April,  1873,  he  entered  into 
an  oral  agreement  with  his  father  and  mother,  that 
his  mother  should  have  a  home  with  him  whenever 
she  chose  to  live  with  him;  that  he  would  improve 
and  cultivate  said  land,  and  that  in  consideration 
thereof  they  agreed  to  give  him  the  full  use  of  said 
land,  and,  at  the  death  of  his  mother,  a  clear  fee- 
simple  title  thereto;  that  in  pursuance  of  said  agree- 
ment, and  with  the  knowledge  and  consent  of  his 
father  and  mother,  he  took  possession  of  said  land, 
and  has  remained  in  possession  thereof  to  the 
present  time,  and  that  he  has  at  all  times, 
and  in  all  things,  complied  with  his  part  of 
said  agreement.  He  asks  that  said  agreement  be 
enforced  as  against  the  plaintiffs,  that  they  be  required 
to  make  conveyance  to  him,  and  that  he  be  quieted  in 
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the  title  to  said  land.  Plaintiffs,  in  reply,  deny  that 
snch  an  agreement  was  entered  into,  or  that  the 
defendant  took  possession  of  said  land  in  pursuance 
of  such  an  agreement.  They  allege  that  said  land  was 
the  homestead  of  Sarah  L.  and  Amos  W.  Basom,  and 
occupied  by  them  as  such,  "and  that  they  never  con- 
curred in  and  signed  the  same  joint  instrument  con- 
veying or  incumbering  the  same."  The  case  was  tried 
to  the  court,  and  the  defendant,  having  the  burden  of 
proof,  introduced  his  evidence,  at  the  conclusion  of 
which  plaintiffs  moved  for  a  decree  as  prayed  in  the 
petition,  which  motion  was  sustained,  and  decree 
entered  accordingly.    Defendant  appeals. — Affirmed. 

C.  C.  Nourse  for  appellant. 

W.  R.  Lee  and  George  W.  Paine  for  appellees. 

Given,  J. — I.  To  defeat  plaintiffs'  right  to  par- 
tition, and  to  entitle  himself  to  the  relief  demanded, 
the  burden  is  upon  the  defendant  to  prove  that  a  parol 
agreement  was  made  as  alleged;  that  he  took  posses- 
sion of  the  land  under  it;  that  he  gave  his  mother  a 
home  with  him  whenever  she  chose  to  live  with  him, 
and  that  he  improved  and  cultivated  the  land.  We 
first  inquire  as  to  the  alleged  agreement,  to  establish 
which  the  proofs  must  be  clear,  definite,  and  conclu- 
sive. Moore  v.  Pierson,  6  Iowa,  298.  The  circum- 
stances surrounding  the  parties  in  April,  1873,  were 
these:  Appellant,  then  a  young  unmarried  man,  was 
living  with  his  parents  on  the  land,  and  devoting  his 
time  to  the  cultivation  of  it.  Amos  W.  Basom, 
because  of  his  ill  temper  and  disagreeable  manner,  did 
not  live  pleasantly  with  his  family,  and  for  that  rea- 
son decided  to  leave  his  wife  and  children,  and  return 
to  Pennsylvania,  from  whence  he  came,  which  he  did, 
remaining  away  about  seven  years.     After  he  left. 
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appellant  and  his  mother  continaed  to  live  upon  the 
land,  he  cultivating  it,  and  she  doing  the  housework, 
until  appellant  married,  in  1874.  In  1875,  plaintiff 
Eva  and  her  then  husband,  Mr.  Heater,  lived  in  the 
same  house,  each  family  having  separate  apartmenb? 
and  tables,  Mrs.  Basom  taking  her  meals  with  appel- 
lant. During  that  year  Mr.  Heater  worked  part  of 
the  land  in  question,  and  paid  the  rent  to  Mrs.  Basom. 
This  is  said  to  have  been  done  because  of  the  illness 
of  appellant,  rendering  him  unable  to  work  all  the 
land.  So  far  as  appears,  appellant  has,  with  this  excep- 
tion, had  full  use  of  the  land  to  the  present  time,  with- 
out any  rent  being  demanded  or  paid  therefor.  Mrs. 
Basom,  though  spending  a  part  of  the  time  elsewhere, 
seems  to  have  made  her  home  with  appellant  on  the 
farm  up  to  1880,  after  which  she  lived  elsewhere 
to  the  time  of  her  death  in  1892.  Part  of  this 
time  she  lived  with  her  husband,  Amos  W.  Basom. 
The  evidence  relied  upon  as  establishing  the 
alleged  agreement  is,  in  substance,  as  follows: 
Appellant  testified:  "Father  said  to  me:  'I  am 
going  to  leave.  I  am  going  away  and  if  you  will 
stay  and  take  care  of  mother  we  will  give  you  this 
eighty  acres  of  land  at  her  death.'  And  I  told  him  I 
would.  ♦  ♦  ♦  Father  done  the  principal  part  of 
the  talking.  ♦  ♦  ♦  Mother  says,  Tou  know  father 
is  going  away,  and  you  are  to  stay  and  take  care  of 
me,  and  after  I  am  done,' — ^them  was  her  words, — 
'after  I  am  done,'  she  says,  *you  can  have  this  place.' " 
This  evidence  was  objected  to  as  incompetent  under 
section  3639  of  the  Code,  being  in  regard  to  personal 
transactions  between  the  witness  and  the  deceased. 
It  is  not  questioned  on  this  appeal  but  that  the  objec- 
tion is  well  taken,  and  therefore  this  testimony  must 
be  excluded  from  consideration.  The  remaining  tes- 
timony on  this  subject  is  that  of  several  witnesses  as 
to  statements  made  separately  by  Amos  W.  Basom 
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and  by  his  wife,  Mrs.  Basom.  Mrs.  Umbaugh  says: 
"He  said,  in  lieu  of  Freemont  taking  care  of  her,  that 
he  was  to  have  this  eighty  acres  of  land."  She  said 
"that  Freemont  was  to  have  this  eighty  acres  of  land 
for  taking  care  of  her,  and  in  any  way  she  spoke  of  it 
as  Freemont's  land.  ♦  *  ♦  He  was  to  take  care  of 
her  during  her  lifetime,  and  at  her  death  it  was  his." 
Mr.  Umbaugh,  who  was  present  at  the  same  conversa- 
tion, says:  "He  told  me  he  was  going  away  for  to 
stay,  and  that  he  was  going  to  leave  all  matters 
with  Freemont, — that  is  his  son, — ^for  that  he  should 
take  care  of  the  old  lady,  Mrs.  Basom,  while 
she  lived."  Mr.  Camell  testifies  that  Mr.  Basom 
said  "that  Freemont  would  take  care  of  her  and  the 
homestead.  I  calculated  to  let  Freemont  have  it  for 
taking  care  of  his  mother."  Mr.  McCurdy  testifies 
that  Mrs.  Basom  said:  "She  expected  that  when  she 
was  dead  that  Freemont  would  get  the  place." 
Martha  Benedict  testifies  that  Mrs.  Basom  said:  "But 
she  calculated  that  place  for  Freemont;  that  he  v^as  to 
have  the  land  he  lived  on.  She  did  not  say  what 
time  he  was  to  have  it,  but  she  calculated  for  him  to 
have  it."  Mary  Mogeney  and  Miss  Basom,  daughters 
of  appellant,  testify  that  their  grandfather  said  that 
the  land  belonged  to  their  father.  M.  A.  Hoy t  testifies 
that  Mr.  Basom  said,  when  asked  who  was  to  take 
care  of  the  farm:  "I  have  arranged  with  Freemont  to 
take  care  of  my  wife,  and  we  give  him  the  eighty 
acres  the  house  stands  on."  W.  R.  Marshman  testifies 
that  he  at  different  times  heard  Mr.  and  Mrs.  Basom 
say,  in  the  presence  of  appellant,  that  appellant  "was 
to  have  a  clear  title  to  what  was  called  the  *west 
eighty,'  at  the  death  of  his  mother,  provided  he  would 
make  a  home  for  his  mother  and  take  care  of  her 
while  she  lived.  He  was  also  to  improve  and  cultivate 
the  land.  This  conversation  I  have  heard,  in 
substance,  oft  repeated  by  Amos  W.  Basom  in  the 
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presence  of  Taylor  F.  Basom  and  myself,  and  at  other 
times  have  heard  it  repeated  by  Sarah  L.  Basom,  in 
the  presence  of  Taylor  F.  Basom  and  myself.  Have 
heard  it  frequently  talked  of  in  the  family  to  the  effect 
that  Freemont  was  to  have  the  west  eighty  at  the  death 
of  his  mother,  but  cannot  now  recall  such  conversa- 
tion when  all  three  were  present."  It  will  be 
observed  that,  except  in  the  testimony  of  appellant, 
none  of  the  declarations  of  Mr.  Basom  appear  to  have 
been  made  in  the  presence  and  hearing  of  Mrs.  Basom, 
the  owner  of  the  land;  and  that  the  statements  made 
by  Mrs.  Basom,  as  testified  to,  were  these:  That 
Freemont  was  to  have  the  property  for  taking  care  of 
her.  She  expected  that  when  she  was  dead  that 
Freemont  would  get  the  place.  She  calculated  that 
place  for  Freemont.  That  he  was  to  have  a  clear  title 
at  her  death,  provided  he  would  make  a  home  for  her, 
and  take  care  of  her  while  she  lived.  There  can  be 
no  doubt  but  that  about  the  time  her  husband  left 
Mrs.  Basom  did  contemplate  giving  the  land  to  appel- 
lant at  the  time  of  her  death,  if  he  took  care  of  her 
during  her  life.  There  is  nothing  in  any  of  the  testi- 
mony, except  that  of  Mr.  Marshman,  that  tends  to 
show  more  than  such  an  anticipation.  According  to 
his  testimony,  she  said,  in  the  presence  of  appellant, 
that  appellant  was  to  have  a  clear  title  at  her  death, 
provided  he  would  make  a  home  for  her,  and  take 
care  of  her  while  she  lived,  and  improve  and  cultivate 
the  land.  But  it  does  not  appear  that  appellant 
assented  to  this  proposition,  and,  in  view  of  what  sub- 
sequently occurred  with  respect  to  the  use  of  the 
land,  and  the  home  and  care  of  Mrs.  Basom,  we  think 
the  parties  did  not  understand  themselves  to  have 
made  an  agreement  as  alleged.  We  do  not  think  that 
the  appellant  has  established  the  alleged  agreement 
by  that  clear  and  satisfactory  evidence  which  the  law 
requires  in  such  cases.    This  conclusion  renders  it 
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unnecessary  that  we  should  consider  other  questions 
discussed,  as,  for  this  reason  alone,  the  judgment  of 
the  district  court  must  be  affibmbd. 


476 
'  479/ 


Hbnby  Bennett  v.  The  City  of  Mabion,  Appellant      j^^l 

Municipal  Corporattontit  exbmplaby  damages.  Exemplary  damacres 
cannot  be  awarded  against  a  municipal  corporation,  except  under 
express  statutory  authority. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T. 
M,  Gibbbson,  Judge. 

Monday,  May  24, 1897. 

Action  for  damages,  on  account  of  the  discharge 
of  sewerage  "from  the  defendant  city  into  Indian 
creek,  which  creek  crosses  plaintiff's  land,  whereby 
the  water  of  said  creek  is  polluted  and  made  unfit  for 
use,  to  plaintiff's  damage.  There  was  a  verdict  and 
judgment  for  plaintiff,  from  which  the  defendant 
appealed. — Reversed. 

Richard  A.  Stimrt  and  Jamison  &  Smyth  for 
appellant. 

Rickel  &  Crocker  for  appellee. 

Gbangeb,  J. — A  suit  between  these  parties  for  the 
same  cause  was  determined  in  the  superior  court  in 
September,  1894,  in  which  the  jury  found  for  the 
plaintiff  in  the  sum  of  three  hundred  dollars,  and 
there  was  a  special  finding  by  the  jury  that  the  sewer 
as  maintained  was  a  nuisance.  The  plaintiff  in  this 
suit  pleaded  the  judgment  in  that  suit  as  a  basis,  as 
we  understand,  for  exemplary  damages  in  this  suit, 
and  the  court  instructed  the  jury  that  such  damages 
might  be  awarded  if  the  defendant,  after  such  verdict, 
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and  judgment,  continued  the  flow  from  its  sewer  in 
wanton  disregard  of  plaintiff's  rights.  The  record 
presents  tHe  question  if  exemplary  damages  may  be 
awarded  against  a  municipal  corporation.  It  may  be 
conceded  that  the  record  in  this  case  is  such  a  one  as 
would  have  fully  warranted  the  instruction  in  a  case 
where  such  damages  are  legally  allowable.  No  case 
in  this  state  is  a  direct  authority  on  the  subject.  Such 
cases  as  Ogg  v.  City  of  Lansing^  35  Iowa,  495,  and  Van- 
horn  V.  City  o/Des  Moines^  63  Iowa,  447  (19  N.  W.  Rep. 
293),  in  so  far  as  they  announce  a  principle  touching 
the  question,  are  against  the  right  of  such  a  recovery. 
While  the  rule  of  compensatory  damages  has  been  sus- 
tained against  municipal  and  quasi  municipal  corpora- 
tions in  this  state,  and,  in  some  cases,  under  very 
aggravated  conditions,  the  right  to  exemplary  dam- 
ages against  such  corporations  has  not  been  thought 
a  right.  Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations (section  1020),  says:  *^ Actual  damages  only 
can,  in  general,  be  recovered.  The  case  would  be 
exceptional,  indeed,  when  the  plaintiff  could  properly 
recover  vindictive,  or  more  than  compensatory,  dam- 
ages." Mr.  Sutherland,  in  his  work  on  Damages  (sec- 
tion 412),  says,  "Municipal  corporations  cannot  be 
subjected  to  vindictive  damages."  This  is  a  well 
established  rule  in  Illinois.  City  of  Chicago  v.  Kelly ^ 
69  111.  475.  The  same  rule  is  announced  in  West  Vir- 
ginia. •  Wilson  V:  City  of  Wheeling,  19  W.  Va.  323. 
The  principle  also  has  support  in  Hunt  v.  City  of  Boon- 
vilky  65  M(J.  620.  See,  also,  Thompson,  Neg.,  section 
1265.  The  cases  on  the  subject  do  not  appear  to  be 
numerous.  The  references  by  the  text  writers  are, 
generally,  to  the  same  cases.  California  seems  to  be 
an  exception  to  the  rule  denying  such  damages,  but  it 
is  because  of  a  statute  giving  such  damages  in  express 
terms.  See  Myers  v.  San  Francisco^  42  Cal.  215.  We 
have  seen  no  case  sustaining  the  rule  of  the  instruction,* 
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independent  of  express  statutory  provisions,  and  we 
think  on  principle,  as  well  as  authority,  such  dam- 
ages are  not  allowable.    The  judgment  will  stand 

BBYBBSEB. 


T.  p.  Gbebnlbb  and  J.  F.  Atkinson  v.  The  North    ^  |g| 

British  &  Meroantilb  Insuranob  Company,         ^02   427I 

Appellant.  '^-"^^ 

Insiirance:    foreolosurb  of  and  sale  under  mechanio's  lien: 

1  Change  of  interest.  When  a  policy  was  issued,  mechanics'  liens  had 

2  been  filed.  Before  the  loss,  the  liens  were  reduced  to  judgment,  and 
an  execution  issued  and  the  property  was  sold,  and  a  certificate 
issued  to  the  judgment  creditor.  The  period  of  redemption  had  not 
expired  at  the  time  of  the  fire.  Held,  not  to  constitute  a  change 
of  interest  of  the  assured,  within  a  condition  of  the  policy  provid. 
ing  for  forfeiture  in  eyent  that  the  title  or  possession  of  assured 
is  changed  by  •  •  •  legal  process,  or  judgment  Citing  Wood 
V,  Insuranee  Oo,,  149  N.  Y.  862;  Insurance  Co.  v.  Schmidt  (Pa. 
Sup.)  18  AtL  Hep.  817;  Sench  v.  Insurance  Co.  (Pa.  Sup  )  15  Atl. 
Bep.  671;  Shinier  v,  Hammond*til  Iowa,  401,  criticized;  Hicks  v. 
Insurance  Co.,  71  Iowa,  119,  distinguished. 

Increase  of  hazabd:  Burden  of  proof.  Where,  at  the  time  a  policy 
8  was  issued,  mechanics'  liens  had  been  filed  against  the  building, 
judgment  and  execution  sale  under  such  liens,  in  the  absence  of 
eyidenoe,  do  not  show  any  increase  of  hazard,  within  the  condi- 
tions of  the  policy.  The  burden  of  showing  such  increase  is  on 
the  insurer,  and  mere  change  in  the  risk  is  not  sufficient  proof. 

Appeal  from  Benton  District  Court — Hon.  George  W. 
BuRNHAM)  Judge. 

Tuesday,  May  25,  1897.      * 

AcfPioN  at  law  upon  a  policy  of  fire  insurance. 
Defense,  breach  of  condition  against  incumbrances, 
and  of  a  further  condition  against  change  of  interest, 
title  or  possession  by  legal  process,  judgment  or 
voluntary  act  of  the  insured,  or  otherwise.  Plaintiff's 
reply  is  a  denial,  and  also  a  claim  of  waiver.    The  case 
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was  tried  to  a  jury,  resulting  in  a  directed  verdict  for 
plaintiffs,  and  defendant  appeals. — Affirmed. 

McVey  &  McVey  for  appellant. 

J.  J.  Mosnat  for  appellees. 

Dbembr,  J. — The  property  insured  was  a  store  and 
opera-house  building  and  fixtures,  situated  in  the  city 
of  Belle  Plaine;  and  the  policy  contains  these,  among 

other,  conditions:  "This  entire  policy,  unless 
1         otherwise    provided    by   agreement   indorsed 

hereon  or  added  hereto,  shall  be  void  ♦  ♦  ♦ 
if  the  hazard  be  increased  by  any  means,  within  the 
control  or  knowledge  of  the  insured,  *  *  *  or  if 
the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership,  *  *  *  or  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  be  com- 
menced, or  notice  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  ofany  mortgage  or  trust  deed, 
or  if  any  change  other  than  by  the  death  of  the  insured 
take  place  in  the  interest,  title,  or  possession  of  the 
subject  of  insurance  (except  change  of  occupants  with- 
out increase  of  hazard),  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  insured,  or  other- 
wise. *  *  *"  At  the  time  the  policy  was  issued, 
mechanic's  liens  had  been  filed  against  the  property,  one 
by  Robert  Smith,  who  claimed  six  hundred  and  twenty- 
two  dollars  and  sixty  cents;  and  another  by  J.  F. 
Atkinson,  who  claimed  nine  thousand  four  hundred 
and  seventy-three  dollars  and  sixty-eight  cents.  There- 
after, and  before  the  loss,  these  mechanics'  liens  were 
reduced  to  judgments,  and  foreclosure  decrees  and  an 
execution  had  issued  upon  the  Atkinson  judgment, 
and  the  property  was  advertised  and  sold,  and  a  certifi- 
cate had  issued  to  Atkinson  as  purchaser.  The  period 
for  redemption  had  not  expired,  however,  at  the  time 


May  1897]  GBBBirtifiB  v.  Mebcai^tile  tNstTRAKCfB  Co.  439 

of  the  fire.  The  defendant  pleaded  that  these  fore- 
closures and  the  sale  of  the  property  to  Atkinson  con- 
stituted a  breach  of  the  conditions  of  the  policy  above 
set  out.  By  the  terms  of  the  policy,  the  loss,  if  any, 
was  made  "payable  to  J.  F.  Atkinson,  as  his  interest 
may  appear." 

Appellant  claims  in  argument  that  the  judgments 
and  decrees  of  the  court  foreclosing  these  mechanics' 
liens,  and  the  sale  of  the  property  under  the  Atkinson 

decree,  come  within  the  express  terms  of  the 
2         policy,  forbidding  "a  change  in  the  interest, 

title,  or  possession  of  the  subject  of  insurance, 
whether  by  legal  process  or  judgment,  or  by  volun- 
tary act  of  the  insured,  or  otherwise."  Now,  it 
is  clear  that  the  judgment  and  foreclosure  proceed- 
ings did  not  change  either  the  title  or  possession  of 
the  property.  During  the  period  for  redemption, 
Greisnlee,  who  was  the  owner  of  the  property,  held 
both  the  title  and  right  of  possession,  and  was 
entitled  to  the  rents  and  profits  thereof.  Did  these 
proceedings  change  the  interest  of  the  assured?  The 
word  "interest,"  as  used  in  the  policy,  means  the  share, 
portion,  or  part  that  the  assured  had  in  the  property; 
and,  in  order  to  determine  whether  or  not  there  was  a 
change  by  the  proceedings  complained  of,  we  must  see 
whether  there  was  any  change  in  his  right.  What 
share  or  portion  had  the  assured  in  the  property 
before  the  foreclosure  proceedings  and  sale  thereunder 
that  he  did  not  have  afterwards?  If  the  mechanics' 
liens  were  in  fact  liens  upon  the  propertyat  the  time 
the  policy  was  issued;  the  judgments  and  the  sale 
under  execution  were  no  more.  If  they  created  no 
title,  neither  did  the  judgments,  nor  the  sale  on 
execution.  In  other  words,  neither  the  judgments 
nor  the  sale  on  execution  created  any  new  interest  or 
estate.  At  most,  a  mere  lien  which  was  uncertain  in 
amount,  was  made  certain  and  conclusive,  and  an 
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indefinite  period  of  redemption  was  made  certain  and 
definite.    But  neither  of  these  things  changed  in  any 
respect  the  share  or  part  that  the  assured  had  in  the 
property.  In  the  case  of  Curtis  v.  Millard,  14  Iowa,  128, 
we  said,  in  speaking  of  the  estate  created  by  a  sale 
under  execution:    "Now,  the  courts  have  frequently 
declared  that   the  purchaser  of  lands  on  execution 
acquires  by  his  purchase  no  more  than  a  lien  upon  the 
lands  for  the  amount  of  his  bid  and  interest.    During 
the  time  allowed  for  redemption,  he  acquires  no  right 
or  estate  upon  which  he  could  maintain  ejectment,  or 
which  could  be  levied  upon  and  sold  for  his  debts.    It 
is  simply  an  inchoate  or  conditional  right  to  an  estate, 
liable  to  be  defeated  any  time  within  one  year  by  the 
payment  of  the  purchase  money  and  interest."    So, 
also,  in  the  case  of  Stanhrough  v.  Daniels,  77  Iowa, 
567,  we  said    that  one  who    held   a   certificate   of 
purchase  upon    foreclosure    proceedings    is,   during 
the  year  allowed  by  law  for  redemption,  only  a  lien- 
holder.    Atkinson,  then,  was  a  mere  lienholder  at 
the  time  the  fire  occurred.    He   was  also   a   lien- 
holder  for  the  same  amount  when  the  policy  was 
issued,  for  the  record  shows  that  he  bid  no  more  than 
the  amount  of  his  judgment  for  the  property.    True, 
the  amount  was  not  ascertained  and  fixed  until  the 
judgment  was  rendered,  but  the  lien  existed  for  the 
true  amount  before  as  well  as  after  judgment.    The 
fixing  of  the  period  for  redemption  did  not  change  the 
interest,  portion  or  share  that  the  assured  had  in 
the  subject  of  the  lien.    In  a  certain  sense,  Greenlee 
had  nothing  but  an  equity  of  redemption  in  the  prop- 
erty, uncertain  as  to  time  within  which  it  should  be 
exercised  before  judgment,  certain  and  fixed   after- 
wards.   It  appears  to  us  that  there  was  no  substantial 
violation  of  the  conditions  of  the  policy  above  referred 
to.    In  the  case  of  Wood  v.  Insurance  Co.,  149  N.  Y. 
382  (44  N.  E.  Rep.  80),  the  court,  in  construing  a  like 
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condition  in  a  policy,  said,  in  speaking  of  the  effect  of 
a  sale  upon  execution:  "At  the  time,  therefore,  that 
the  property  in  question  was  destroyed  by  fire,  the 
interest,  title,  or  possession  of  the  insured  had 
not  been  changed.  The  statute  (which  is  much 
like  ours)  had  operated  to  postpone  the  effect  of 
the  sale  upon  the  interest,  title,  or  possession  of  own- 
ers until  the  expiration  of  the  period  for  redemption." 
We  have  held  that  an  interest  in  real  estate  is 
something  more  than  a  right  to  a  remedy  against 
it,  and  a  lien  therefore,  whether  special  or  general,  is 
not  an  interest  in  lands.  Andrews  v.  Burdick^  62 
Iowa,  714.  As  the  sale  upon  execution  gave  to  Atkin- 
son nothing  more  than  a  lien,  or  at  most  an  inchoate 
or  conditional  right  to  an  estate,  he  acquired  no  inter- 
est in  the  property;  and,  if  he  acquired  no  interest 
Greenlee  lost  none.  We  do  not  overlook  a  statement 
made  in  the  case  of  Shimer  v.  Hammond^  51  Iowa,  401,  to 
the  effect  that  a  purchaser  at  execution  sale  holds  the 
equitable  title  to  the  property.  But  it  is  manifest  that 
such  statement  was  not  essential  to  the  determination 
of  the  controversy,  and  should  therefore  be  regarded 
as  dictum.  It  will  be  noticed  that  the  conditions  of 
the  policy  sued  upon  in  this  case  do  not  avoid  the 
policy  in  the  event  that  the  property  should  be 
incumbered  by  judgment,  as  did  the  provisions  in 
the  policies  involved  in  the  cases  of  Insurance  Co. 
V.  Schmidt  (Pa.  Sup.)  13  Atl.  Rep.  317,  and  Hench  v. 
Insurance  Co.  (Pa.  Sup.)  15  Atl.  Rep.  671,  relied 
upon  by  appellant.  Hence  these  cases  are  not  in 
point.  Neither  is  the  case  of  Hicks  v.  Insurance  Co., 
71  Iowa,  119,  for  the  reason  above  stated,  and 
for  the  further  reason  that  it  is  expressly  held 
in  Lodge  v.  Insurance  Co.,  91  Iowa,  103,  that 
a  judgment  is  not  an  incumbrance,  within  the 
meaning     of     that    term     as     used     in    insurance 
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policies,  explaining  and  distinguishing  the  Hichs  Case. 
To  avoid  the  policy  in  this  case,  the  judgments  or  other 
proceedings  must  change  either  the  interest,  title,  or 
possession  of  the  subject  of  insurance.  As  we  have 
seen,  they  did  neither. 

Appellant  further  contends  that  the  judgments 
and  execution  sale  violated  the  condition  of  the  policy 
as  to  increase  of  hazard.     We  do  not  think  this  is  so. 

The  amount  of  the  liens  was  in  no  manner 
3         increased,  except,  it  may  be,  to  the  extent  of 

the  costs  taxed  m  the  case;  and  there  was  no 
evidence  offered  or  introduced  which  tended  to  show 
that  any  increase  of  hazard  resulted  from  the  proceed- 
ings to  enforce  the  mechanics'  liens.  We  cannot  pre- 
sume that  there  was  any  such  increase.  Russell  v. 
Insurance  Co.,  71  Iowa,  69;  Russell  v.  Insurance  Co.,  78 
Iowa,  216;  Martin  v.  Insurance  Co.,  85  Iowa,  643; 
Runkle  v.  Insurance  Co.,  99  Iowa,  414;  Wood,  Ins.,  sec- 
tion 243.  Moreover,  the  condition  last  referred  to  does 
not  apply  to  immaterial  changes,  which  do  not  increase 
or  enhance  the  risk.  Changes  in  the  form  of  an  existing 
lien  will  not,  as  a  matter  of  law,  amount  to  an  increase 
of  hazard.  Wood,  Ins.,  section  245.  And  the  insurer 
has  the  burden  of  proving  an  increase  of  risk.  Proof  of  a 
change  in  the  risk,  without  more,  does  not  make  out 
the  defense.  It  must  also  appear  that  the  change 
increased  the  hazard.  Wood,  Insurance,  section  260. 
It  is  clear  that  the  condition  with  reference  to  foreclos- 
ure sale  of  the  property  under  mortgage  or  deed  of 
trust  was  not  violated.  As  none  of  the  conditions  of 
the  policy  were  broken,  the  district  court  was  right  in 
directing  a  verdict  for  the  plaintiff,  and  the  judgment 

is  AFFIBMED. 
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J,  W.  Brown  and  P.  W.  Brown,  Administrators  of  the        [eitf 
Estate  of  D.  T.  Brown,  Deceased,  D.  T.  Blodgbtt 
AND  Alvilda  R.  Brown.  Substituted .  Plaintiffs, 
Appellants,  y.  R.  B.  and  L.  E.  Zaohary,  Appellees, 
Julia  A.  Brown,  Intervener. 

Indorsement  Without  Beconrso:     hisbbpbesbntations?     BescissUm, 
2    Where  representations  of  the  assi^ifnor  of  notes  secured  by  mort* 

4  gage  on  land  in  another  state,  with  reference  to  the  land  and 

5  notes,  were  expressions  of  opinion,  and  based  on  information  only, 
and  the  assignee  investigated  the  value  of  the  land  and  the  note^ 
without  hindrance  by  the  assignee,  and  lived  three  years  after 
without  making  complaint,  and  it  was  not  shown  that  he  did  not 
know  that  the  notes  were  worthless  when  he  purchased  them,  his 
representatives  were  not  entitled  to  rescind  on  the  ground  of 
fraudulent  representations  as  to  the  value  of  the  notes.  Such 
case  is  not  within  the  rule  that  one  who  endorses  worthless  paper 
without  recourse  is  liable  for  the  consideration  received,  when  the 
indorser  does,  and  the  Indorsee  does  not,  know  the  paper  to  be 
worthless. 

Admissions.    A  letter,  written  by  the  assignor  to  the  assignee  shortly 

1    before  the  transaction,  in  which  he  said,  ''I  took  this  paper  myself 

and  know  it  to  be  good,  and  a  good  man  behind  it,"' would  not  be 

presumed  to  refer  to  the  notes  in  suit,  in  the  absence  of  evidence. 

Depositions:  Privies.  Depositions  taken  before  one  of  the  defend- 
8  ants  was  made  a  party  to  the  suit,  are  not  admissible  against  him, 
although  his  interest  in  the  subject  litigated  was  older  than  the 
litigation.  Citing  Jenkins  v,  Bisbee,  1  Edw.  Ch.  377;  HtUchimon 
V.  Beed  Hoof,  Ch.  816;  FraU  v.  Barker,  1  Sim.  1;  Wood  v.  Swift,  81 
N.  Y.  31. 

Appeal  from  Jasper  District  Court. — ^Hon.  D.  Ryan, 

Judge. 

Tuesday,  May  26,  1897. 

It  is  charged  in  the  petition  that  in  .April,  1890, 
D.  T.  Brown,  since  deceased,  entered  into  a  verbal 
contract  with  the  defendant,  R.  B.  Zachary,  by  the 
terms  of  which  said  Brown  was  to  transfer  a  certain 

Vol,  102  la— 28 
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three  hundred  and  thirty-nine  acres  of  land  in  Jasper 
county,  Iowa,  and  a  certain  one  hundred  and  sixty 
acres  of  land  in  Cedar  county,  Neb.,  to  said  Zachary, 
for  an  agreed  consideration  of  fifteen  thousand  dol- 
lars, to  be  paid  as  follows:  Zachary  was  to  assume 
and  pay  a  certain  six  thousand  five  hundred  dollar 
mortgage  then  on  the  Jasper  county  land,  to  place  to 
the  credit  of  said  Brown  three  thousand  five  hundred 
dollars  in  the  bank  of  L.  E  Zachary  &  Son  at  Prairie 
City,  Iowa,  and  to  transfer  to  Brown,  without  recourse, 
four  notes,  signed  by  one  E.  B.  Fullington,  aggregat- 
ing five  thousand  three  hundred  dollars.  These  notes, 
together  with  one  for  one  thousand  dollars,  were  to  be 
secured  by  a  second  mortgage  on  six  hundred  and 
forty  acres  of  land  in  Woodson  county,  Kan.,  the  first 
mortgage  thereon  being  for  six  thousand  five  hun- 
dred dollars.  These  notes  to  be  turned  over  to 
Brown  were  to  be  further  secured  by  a  mort- 
gage on  certain  personal  property.  In  an  amendment 
to  the  petition  it  is  alleged  that  this  agreement  was  in 
writing.  It  is  charged  that,  for  the  purpose  of  induc- 
ing Brown  to  enter  into  the  contract,  said  Zachary 
reported  to  Brown  that  the  maker  of  the  notes  was 
solvent  and  able  to  pay  the  same,  having  property 
consisting  of  six  hundred  and  forty  acres  of  land  in 
Woodson  county,  Kan.,  which  was  mortgaged  for  an 
ample  security  for  the  notes  after  paying  prior  liens; 
that  said  lands  so  mortgaged  were  worth  twenty  dol- 
lars per  acre;  that  said  representations  were,  in  fact, 
fiilse,  and  known  to  be  so  by  said  Zachary;  that  they 
were  relied  upon  by  Brown,  who  on  the  faith  thereof, 
entered  into  the  contract.  Zachary  filed  an  answer  in 
denial  of  the  aflBrmative  allegations  of  the  petition. 
He  also  averred  that  a  trade  was  made  with  Brown 
for  the  land  described  in  the  petition,  which  contract 
was  in  writing.  He  attaches  a  copy  of  said  contract 
to  his  answer,  and  avers  full  compliance  with  its  terms 
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on  his  part.  Thereafter  Julia  A.  Brown,  the  widow 
of  D.  T.  Brown,  filed  her  petition  of  intervention, 
repeating  the  allegations  of  the  petition,  and  averring 
that  she  is  the  sole  devisee  and  legatee  under  the  will 
of  her  late  husband,  that  there  is  more  than  enough 
personal  property  to  pay  the  debts  of  said  estate,  and 
prays  for  a  rescission  of  the  contract  and  an  account- 
ing for  the  rents  of  the  land.  The  plaintiflfis,  in  their 
petition,  ask  a  judgment  for  the  amount  of  the  FuU- 
ington  notes,  and  the  establishment  of  a  vendor's  lien 
upon  the  lands  traded  to  Zachary.  November 
16,  1894,  more  than  eight  months  after  the 
original  petition  was  filed,  and  after  a  large 
number  of  depositions  had  been  taken  in  the  case,  * 
the  plaintiff  and  intervener  amended  their  petitions, 
making  L.  E.  Zachary  a  party  defendant,  and  alleging 
that  the  two  Zacharys  colluded  and  conspired  together, 
for  the  purpose  of  effecting  a  transfer  of  the  notes  to 
Brown  and  of  obtaining  from  him  the  title  to  the  real 
estate  conveyed  by  Brown  under  the  contract;  thatL. 
E.  Zachary  was  in  fact  the  owner  of  the  Fullington 
notes,  and  of  the  real  estate  conveyed  to  -Brown  under 
the  contract,  or  at  least  of  an  interest  therein,  and  was  a 
party  to  all  of  the  alleged  representations.  Thereafter 
the  defendants  answered  the  petition  as  amended  by 
adopting  the  answer  of  R.  B.  Zachary,  and  further 
pleaded  that,  prior  to  the  commencement  of  this  suit, 
the  cause  of  action  had  been  purchased  by  D.  T.  Blod- 
gett.  Afterwards  said  Blodgett  and  the  defendant 
Alvilda  R.  Brown  filed  an  amendment  to  the  petition, 
asking  to  be  substituted  as  defendants,  and  in  a  further 
amendment  averred  that  Julia  A.  Brown  had,  after 
this  suit  was  commenced,  transferred  to  said  parties 
all  her  rights  in  the  cause  of  action,  and  they  tender 
and  offer  to  surrender  the  notes  and  ask  a  rescission 
of  the  contract  of  sale  between  D.  T.  Brown  and  R.  B. 
Zachary.    They  also  reaffirm  all  allegations  made  in 
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the  petition  and  in  the  petition  of  intervention.  To 
this  answer  and  amendment  defendants  filed  a  general 
denial.  The  cause  was  tried  to  the  court,  and  a  decree 
entered,  on  December  8,  1895,  dismissing  plaintiff's 
petition  and  substituted  petition  and  the  petition  of 
intervention  upon  their  merits,  and  for  costs  against 
the  said  substituted  plaintiffs  and  intervener  The 
substituted  plaintiffs  and  the  intervener  appeal. — 
Affirmed. 

Howard  J.  Clark  for  appellants. 

H.  8.  Winslow  and  W.  Q.  Clements  for  appellees. 

KiNNB,  a  J.— I.  November  16,  1894,  L.  E.  Zach- 
ary  was  made  a  party  defendant.  Plaintiffs  charged 
that  he  was  a  party  to  the  fraudulent  transactions 
stated  in  the  petition  and  to  the  representations  made, 
'  and  that  the  trade  was  the  result  of  a  conspiracy  by 
the  Zacharys  to  defraud  Brown.  It  appears  from  the 
evidence  that  the  land  purchased  by  Fullington,  and 
by  him  mortgaged  to  secure  the  five  thousand  three 

hundred  dollars  in  notes,  was  owned  by  L.  E. 
1  Zachary,  and  by  him  conveyed  to  Fullington. 

Prior  to  the  time  L.  E.  Zachary  was  made  a 
party  defendant,  the  plaintiff  had  taken  the  deposi- 
tions of  thirty-nine  witnesses.  This  evidence  was  duly 
objected  to  by  L.  E.  Zachary,  when  it  was  offered,  on 
the  ground  that,  as  against  him,  it  was  incompetent 
and  immaterial.  We  think  all  of  this  evidence  was 
improperly  admitted  as  against  L.  E.  Zachary.  Not 
having  acquired  any  interest  in  the  matter  in  contro- 
versy after  the  suit  was  instituted,  he  did  not  stand  in 
privity  to  the  defendant,  R.  B.  Zachary,  and  if  not 
made  a  party  defendant,  would  not  be  bound  by  any 
decree  entered  in  the  case.  Brady  v.  Burke,  90  Cal.  6 
(27  Pac.  Rep.  52);  Campbell  v.Hall^U  N.T.575;  Lange 
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V.  Braynard,  104  Cal.  156  (37  Pac.  flep.  868).  It  is  said 
that,  "to  make  one  a  party  privy  to  an  action,  he  must 
be  on(^  who  had  acquired  an  interest  in  the  subject- 
matter  of  the  action,  either  by  inheritance,  succession, 
or  purchase,  from  a  party  to  the  action,  subsequent  to 
its  institution.  A  privity  antedating  the  action  does 
not  work  an  estoppel."  Bryan  v.  Malloy,  90  N.  C.  508. 
What  is  said  in  the  cited  cases  is  applicable  to  the  case 
at  bar,  as  L.  E.  Zachary  did  not  acquire  any  interest 
pendente  lite  but  prior  to  the  commencement  of  this 
action.  As  to  him,  therefore,  when  he  became  a  party, 
it  was  a  new  action,  and  he  could  not,  against  his 
objection,  be  bound  or  in  any  way  affected  by  deposi- 
tions taken  by  the  plaintiffs  before  he  was  made  a 
party  to  the  action.  Jenkins  v.  Bisbee^  1  Edw.  Ch.  377; 
Hutchinson  v.  Reedy  Hoff.  Ch.  316;  Pratt  v.  Barker,  1 
Sim.  1;  Wood  v.  Swift,  81  N.  T.  31.  The  depositions 
taken  after  L.  E.  Zachary  was  made  a  party  utterly 
fail  to  establish  a  case  against  him.  It  follows  that 
in  any  event  the  decree  below  was  correct,  so  far  as 
L.  E.  Zachary  was  concerned.  Appellee  claims  that 
L.  E.  Zachary  was  a  necessary  party  to  the  suit,  and 
therefore,  as  no  decree  could,  under  the  circumstances, 
be  entered  against  him,  it  follows  that  none  could 
properly  be  entered  against  R.  B.  Zachary.  As,  in  any 
event,  the  case  as  to  R.  B.  Zachary  must  be  affirmed, 
we  need  not  determine  whether  the  failure  to  make 
a  case  against  L.  E.  Zachary  would  preclude  plaintiffs 
from  recovering  against  R.  B.  Zachary  upon  proper 
evidence  as  against  him. 

II.  Before  discussing  the  case  as  made  by  the 
evidence  against  U.  B.  Zachary,  we  may  properly  say 
that  this  record  is  incumbered  by  a  large  amount  of 
evidence  which  we  cannot  consider.  We  cannot 
undertake,  within  the  limits  of  an  ordinary  opinion,  to 
point  out  the  incompetent,  immaterial,  and  hearsay 
evidence,  but  shall  treat  the  case  as  if  all  such  evidence 
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had  been  eliminated  from  the  record.  It  is  incum- 
bent on  plaintiffs  to  establish  the  alleged  fraud 
and  fraudulent  representations.  This  they  undertake 
to  do  by  showing  statements  claimed  to  have  been 
made  by  R.  B.  Zachary,  and  declarations  said  to 

2  have  been  made  by  D.  T.  Brown,  deceased. 
While  there  is  some  evidence  tending  to  show 

that  Zachary  admitted  making  certain  statements  to 
Brown  regarding  the  trade,  the  land,  and  the  FuUing- 
ton  notes,  yet,  considering  all  of  the  evidence  touch- 
ing this  matter,  we  think  the  weight  of  it  is  to  the 
effect  that  whatever  statements  were  made  by  Zachary 
to  Brown  were  nothing  more  than  mere  opinions  as  to 
the  value  of  the  Kansas  land  and  the  notes,  based 
upon  information  or  belief.  The  evidence  of  plain- 
tiffs^ witnesses  regarding  this  matter  is  over- 

3  come  by  that   of  the   defendants'  witnesses. 
Stress  is  laid  by  plaintiffs  upon  a  certain  letter, 

said  to  have  been  written  by  Zacjiary  to  Brown,  in 
which  the  former  speaks  of  certain  mortgage  paper 
which  he  would  trade  to  Brown,  and  in  which  letter  it 
is  said:  "I  took  this  paper  myself,  and  know  it  to  be 
good,  and  a  good  man  behind  it."  This  letter  does  not 
in  any  way  show  what  notes  or  mortgage  paper  is 
referred  to,  and  it  is  only  by  assuming  something  not 
in  the  letter  that  we  can  say  that  it  had  reference  to 
the  FuUington  notes.  We  cannot  enter  into  an 
elaborate  discussion  of  the  evidence.  We,  after  a  full 
examination  of  it,  conclude  that  the  claim  that 
Zachary  made  the  representations  alleged  as  to  the 
notes  and  land,  and  the  value  of  each,  is  not 
supported  by  the  evidence,  nor  does  it  appear 

4  that    Zachary  practiced  a  fraud    upon  D.  T. 
Brown  by  withholding  from  him  facts  relating 

to  these  matters.  Again,  there  is  evidence,  much  of  it 
showing  that  Brown  did  investigate  the  land  and  its 
value,  the  notes  and  their  value,  and  satisfied  himself 
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regarding  the  matter.  True,  he  did  not  go  to  Kansas, 
but  he  did  by  letter  conduct  such  investigation.  It  is 
said  he*wrote  only  to  two  parties, — one  the  agent  of 
Zachary,  and  the  other  a  friend  of  said  agent, — and 
that  arrangements  had  been  made  by  Zachary  in 
advance  as  to  how  the  letters  should  be  answered. 
The  evidence  does  not  show  that  Zachary 
had  asked  these  parties  to  make  any  repre- 
sentations other  than  the  truth  as  to  the 
matters  inquired  about.  Nor  does  it  appear  that 
Brown  did  not  make  inquiry  from  other  persons. 
Again,  it  appears  that  Brown  had  ample  time  and 
opportunity  to  investigate  regarding  the  land  and  its 
value,  and  the  notes,— in  fact,  as  to  all  matters 
embraced  in  the  deal  between  him  and  Zachary. 
There  is  no  evidence  tending  to  show  that  Zachary 
said  or  did  anything  to  prevent  Brown  from  making 
such  investigation.  He  had  it  in  his  power  to  have 
ascertained  thQ  real  facts  touching  the  matters  now 
complained  of,  and,  as  he  was  in  no  manner  prevented 
from  making  such  an  investigation  as  he  saw  fit,  if  he 
failed  so  to  do,  neither  he  nor  those  now  representing 
him  should  be  heard  to  complain.  There  is  another 
fact  worthy  of  notice.  Brown  lived  for  about  three 
years  after  this  trade  was  consummated,  and  there  is 
no  competent  evidence  which  tends  to  show  that  he 
made  any  complaint.  His  own  wife  did  not  know 
anything  regarding  the  conditions  of  the  trade.  It 
may  be  that  the  Kansas  land  was  not  worth  more  than 
eight  or  ten  dollars  an  acre,  and  it  is  likely  that  the 
Fullington  notes  were  of  much  less  value  than  their 
face;  but  the  evidence  fails  to  show  the  false  represen- 
tations or  fraud  alleged,  and  it  appears  that  Brown 
had  ample  opportunity  to  investigate  the  character 
and  value  of  the  land  and  notes,  and,  under  all  the 
circumstances  disclosed  by  this  record,  we  think  it  is 
clear  that  plaintiffs  have  failed  to  make  a  case. 
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m.  Appellants  say  that  it  is  conclusively  estab- 
lished that  the  five  thousand  three  hundred  dollars  of 
notes  were  worthless,  and  that  Zachary  knew  that 
&ct  when  he  transferred  them  to  Brovm*  and  that  the 
maker  of  them  was  insolvent,  and  that  Brown  paid 
full  value  for  them,  not  knowing  that  the  maker  was 
insolvent  and  the  notes  worthless.  Ciounsel  rely  upon 
Watson  V.  Cheshire,  18  Iowa,  202,  and  Dayton  v. 
6  Tillotsonj  89  Iowa,  404.    The  doctrine  of  these 

cases  is,  that  if  one,  by  indorsement  without 
recourse  of  negotiable  paper,  transfers  the  paper  to 
another,  knowing  the  paper  to  be  worthless,  and  the 
assignee  receives  it  in  good  faith,  in  ignorance  of  such 
fact,  paying  a  valuable  consideration  therefor,  he  may 
recover  from  the  assignor  the  consideration  paid*.  We 
do  not  think  that  the  facts  disclosed  by  the  evidence 
bring  this  case  within  the  rule  of  the  cited  cases.  We 
doubt  if  it  can  be  said,  under  the  evidence,  that  these 
FuUington  notes  were  worthless.  True,  there  is  much 
evidence  to  that  effect,  but  the  maker  of  the  notes 
himself  testifies  that  he  owns  one  hundred  and  sixty 
acres  of  land  in  Kansas,  in  addition  to  the  land  upon 
which  the  mortgage  rested,  which  secured  the  notes. 
What  its  value  was  is  not  made  to  appear.  We  can- 
not presume  that  this  one  hundred  and  sixty  acres  of 
land  was  of  no  value.  It  may  be  admitted  that  Brown 
paid  a  valuable  consideration  for  the  notes.  Even  if 
the  evidence  did  show  that  the  notes  were  worthless, 
and  that  such  fact  was  known  to  Zachary,  still  it  fails 
to  show  that  Brown  was  ignorant  of  the  character  of 
the  paper  which  he  agreed  to  take.  It  does  not  show 
that  he  did  not  know  it  was  worthless,  if  such  was  the 
fact  On  the  contrary,  as  we  have  said,  it  is  shown 
that  he  made  investigation  touching  all  the  facts,  and 
did  know  of  the  real  character  of  the  paper  which  he 
afterwards  took.    Under  the  circumstances  disclosed. 
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the  rule  of  law  laid  down  in  the  eases  relied  upon  can- 
not avail  plaintiffs. 

Inasmuch  as  the  case  most  be  affirmed  upon  the 
merits,  we  shall  not  pass  upon  appellee's  motions. 
The  decree  of  the  district  court  is  correct — ^Afvibmbd. 


Jaitb   E.   Blandbn  v.   Thb   City  of   Fobt  Dodgb, 

Appellant 

Hii^hways:     muhioipai.  oobposations.    A  city  mast  exercise  its 

8    power  to  lower  the  grade  of  a  street  in  the  maimer  prescribed  by 

the  statutes  conferring  such  power  and,  when  the  street  is  cut 

down  without  conforming  to  such  statutes,  it  is  liable  for  any 

resulting  injury  to  the  abutting  property  owners. 

Sahb.    a  city  cannot  avoid  liability  to  an  abutting  property  owner 
4    for  the  removal  of  shade  trees' in  the  stteet  in  front  of  his  prop- 
erty, on  the  ground  that  they  were  a  nuisance  and  obstructed 
travel,  where  it  assumed  to  act  under  invalid  proceed! tigs  to 
establish  a  grade. 

Same.    A  municipal  corporation  can  exercise  its  power  to  establish  a 
2    street  grade  only  by  an  ordinance  or  other  legislative  action. 

Samb.  a  resolution  of  a  city  council  ''that  a  permanent  grade  be, 
1  and  the  same  is,  hereby  established,"  on  a  certain  street,  "except 
where  already  established,  and  the  committee  on  streets  and  alleys 
is  hereby  authorized  to  employ  a  competent  engineer  at  once  to 
establish  said  permanent  grade  as  above  described,"  is  not  an 
establishment  of  the  grade,  but  is  merely  a  provision  for  establish- 
ing it  in  the  future. 

Estoppel  of  owner.  An  abutting  property  owner  is  not  estopped 
Q  to  complain  of  the  lowering  of  a  grade  of  the  street  and  the 
removal  and  injury  of  shade  trees  in  front  of  his  premises,  under 
invalid  proceedings  of  the  city  council,  because,  with  a  view  of 
saving  the  trees,  he  urged  those  in  charge  of  the  work  to  make  as 
little  cut  in  the  street  as  possible,  and  to  allow  him  to  lower  the 
trees. 

Appeal  from  Webster  District  Court. — Hon.  B.  P.  Bibd- 
SALL,  Judge. 

Tuesday,  May  25, 1897. 
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The  plaintiff  is  owner  of  lots  4  and  5,  in  block  11, 
of  Ft.  Dodge,  Iowa,  fronting  to  the  north,  on  Central 
avenue,  one  hundred  and  twenty  feet,  and  to  the  west, 
on  Tenth  street,  one  hundred  and  forty  feet,  on  which 
has  been  erected  a  large  dwelling  house.  No  grade 
was  established  on  either  of  these  streets  before  Octo- 
ber, 1892.  Prior  to  October  fourth  of  that  year,  the 
defendant  excavated  and  removed  the  earth  and  trees 
from  Central  avenue  in  front  of  these  lots,  and  about 
two-thirds  across  the  lots  on  Tenth  street,  leaving  the 
trees  and  sidewalk  somewhat  elevated  above  the  level 
of  Central  avenue;  and  in  the  spring  of  1893,  Tenth 
street  was  dropped  to  the  level  of  Central  ave- 
nue. Plaintiff  asks  for  damages  on  the  .ground 
that  all  this  was  done  without  the  adoption  of 
any  resolution  or  ordinan03  as  required  by  law.  The 
defendant  interposes  four  defenses:  (1)  A  general 
denial;  (2)  that  everything  done  was  in  pursuance  of 
authority  vested  in  the  city,  and  was  ordered  by  a 
unanimous  vote  of  its  council;  (3)  that  all  work  com- 
plained of  was  done  after  July  5, 1892,  by  the  street 
and  alley  committee,  as  directed  by  a  unanimous 
vote  of  the  city  council,  and  whose  report  of 
its  doings  was  approved  by  the  council  Octo- 
ber 4,  1892,  and  an  ordinance  passed  establishing 
a  grade  on  such  streets  in  conformity  with  the  changes 
made;  (4)  that  plaintiff  is  estopped  from  claiming 
damages,  because  all  changes  were  made  by  reason  of 
the  request  and  consent  of  plaintiff,  through  her 
agent.  Thereupon,  plaintiff  demurred  to  the  second 
and  third  counts  of  the  answer;  the  demurrer  to  the 
second  count  being  overruled,  and  that  to  the  third 
count  being  sustained;  and  only  the  latter  ruling  is 
C3mplained  of.  The  demurrer  to  the  third  count  was, 
in  substance,  that  the  resolutions  of  July  5,  1892,  and 
the  ordinance  of  October  4,  did  not  authorize    or 
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approve  the  acts  of  defendant  in  removing  the  earth 
and  trees.  There  was  trial  to  jury,  verdict  and  judg- 
ment for  plaintiff,  and  defendant  Skj^^ais.— Affirmed. 

Blake  iSk  Mitchell  and  Botsford,  Healy  &  Healy  for 
appellant 

B.  M.  Wright,  Frank  Farrell,  and  P.  F.  Nugent  for 
appellee. 

Labb,  J. — I.    Three  resolutions  were  adopted  July 

5,  1892,  by  the  unanimous  vote  of  the  city  council. 

The  first  resolution  orders  a  grade  to-  be  established 

on  Central  avenue,  and  the  committ0e  on  streets 

1  and  alleys  is  authorized  to  employ  a  competent 
engineer  to  establish  such  grade.    The  second 

and  third  resolutions  provide  that  Central  avenue 
shall  be  guttered  and  curbed  on  both  sides,  and  a  side- 
walk laid,  at  the  expense  of  the  abutting  property 
owners.  The  first  resolution  is  relied  on,  but  can  only 
be  construed  as  directing  a  survey  and  measurements 
preparatory  to  the  establishment  of  the  grade.  The 
part  of  the  resolution  involved  is:  "That  a  permanent 
grade  be,  and  the  same  is  hereby,  established  on 
Market  street  in  said  city,  except  where  already  estab- 
lished; and  the  committee  on  streets  and  alleys  is 
hereby  authorized  to  employ  a  competent  engineer  at 
once  to  establish  said  permanent  grade  as  above 
described."     Market    street    is    now    Central 

2  avenue.    Under  the  ruling  in  Kepple  v.  City  oj 
Keokuk,  61  Iowa,  653  (17  N.  W.  Rep.  140),  such 

a  grade  can  only  be  established  by  an  ordinance  or 
other  legislative  action.  'It  is  there  said:  "Establish- 
ing a  grade  does  not  mean  the  actual  lowering  or 
raising  of  the  surface  of  the  street.  It  means  the  fix- 
ing of  a  base  line,  or  plane  of  reference,  and  certain 
measurements  from  that  plane.    ♦    ♦    ♦    We  think 
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the  establishment  of  a  grade  means  the  passing  of  an 
ordinance,  or  other  legislative  action  of  the  council  of 
the  city,  prescribing  and  fixing  grade  lines  to  which 
the  surface  shall  be  brought  when  the  street  shall  be 
improved."  The  resolution  simply  provides  that  such 
grade  shall  be  established  in  the  f utire,  and  the  only 
authority  given  the  street  and  alley  committee  is  the 
employment  of  a  competent  engineer  to  make  the 
survey  and  measurements,  necessary  for  the  accom- 
plishment of  such  purpose.  The  ordinance  of  October 
4  establishes  the  grade  provided  for  in  this  resolution. 
No  order  was  made  by  ordinance  or  otherwise  requir- 
ing the  raising  or  lowering  of  the  streets,  or  the 
removal  of  the  earth  or  trees.  This  could  only  be 
done  when  directed  by  an  affirmative  vote  of 

3  two-thirds  of  the  city  council.    Code,  section 
465.    The  city  must  exercise  its  power  in  the 

manner  prescribed  by  the  statutes,  and  when  a  street 
is  cut  down  without  so  doing,  it  is  liable  for  the 
injury,  if  any,  resulting  to  the  abutting  property 
owners.  Trustees  of  Diocese  of  Iowa  v.  City  of  Anamosa, 
76  Iowa,  538;  Meinzer  v.  City  of  Racine,  74  Wis.  166. 
The  demurrer  to  the  third  count  was  properly  sus- 
tained. 

II.  Ordinances  passed  by  the  city  in  1869  and 
1873  prohibited  the  planting  of  trees  where  those  of 
plaintiff  were  growing.  The  court  directed  the  jury 
to  take  into  consideration  the  removal  of  the  trees  if 
planted  before  that  time,  but  not  to  do  so  if  planted 
thereafter.  Appellant  says  that  there  is  no  testimony 
upon  which  to  submit  whether  the  trees  were  planted 
before  the  ordinance  of  1873.  Berry,  the  son  of  plain- 
tiff, says  they  were  planted  in  1875.  Kirchner  testified 
he  had  passed  the  premises  every  day  since  1866, 

4  and  thought  the  trees  were  planted  in  1868. 
The  question,  then,  was  properly  submitted.    It 

is  also  insisted  that  the  city  had  the  right  to  remove 
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the  trees  because  they  were  a  nuisance,  and  obstruct- 
ing travel;  but  they  were  not  removed  for  this  reason, 
and  there  is  no  evidence  tending  to  show  that  they  in 
any  way  obstructed  travel,  or  interfered  with  the 
proper  use  of  the  streets. 

III.  The  defendant  pleaded  an  estoppel  based 
upon  conversations  between  the  members  of  the  city 
council  and  Colonel  Blanden,  husband  and  agent  of 
plaintiff,  on  the  ground  that  the  improvements  were 

made  by  reason  of  his  request  and  consent. 
5         The  record  fails  to  show  any  request  for  the 

making  of  the  improvements,  or  consent  that 
they  should  be  made.  It  does  show,  however,  that 
Colonel  Blanden  was  very  anxious  to  avoid  the 
destruction  of  the  shade  trees  growing  on  the  west  and 
north  of  the  lots.  He  consulted  with  the  members  of 
the  city  council  with  this  end  in  view,  and  urged  them 
to  make  as  little  cut  in  the  street  as  possible,  and 
allow  him  to  lower  the  trees.  When  given  to  under- 
stand that  he  must  either  lower  those  on  the  north, 
or  they  would  be  taken  out  after  examining  them  he 
said,.  "Take  them  out."  He  indicated  that  he  could 
stand  a  cut  of  two  pr  two  and  one-half  feet,  but  that 
made  was  much  more.  He  asked  that  Tenth  street  be 
not  cut  down  till  spring,  so  that  he  might  lower  the 
trees  there  after  the  ground  had  frozen,  and  that,  to 
enable  him  to  do  this,  the  work,  when  done,  be  com- 
pleted at  one  time.  At  another  time,  when  the  work 
was  being  done,  he  said,  being  spoken  to  about  an 
injunction:  "Go  on,  and  do  the  best  you  can;  that's 
all.  When  I  get  ready  to  serve  an  injunction,  you 
will  know  it.''  The  connection  in  which  this  language 
was  used  is  not  shown,  but,  when  considered  with  the 
other  evidence,  it  can  only  be  understood  as  meaning 
that  he  desired  them  to  do  the  best  for  him  they 
could,  for  this  was  what  he  was  striving  for  at  all 
times.    The  evidence  conclusively  shows  that  he  did 
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no  more  at  any  time  than  to  express  a  choice  or  elec- 
tion as  to  methods  in  doing  the  Work.  It  utterly  fails 
to  show  that  the  excavations  were  made  on  the 
strength  of  any  request  or  consent  of  Colonel  Blanden. 
The  court  rightly  withdrew  this  evidence  from  the 
consideration  of  the  jury,  and  refused  to  submit  the 
issue  of  estoppel. 

IV.  Ordinance  No.  165,  adopted  in  June,  1892, 
did  not  repeal  ordinance  No.  20,  prohibiting  trees  out- 
side the  curb  line,  or  more  than  one  foot  from  the 
curb  line  in  the  inside.  The  space  between  the  out- 
side of  the  sidewalk  and  the  curb  line  might  be  graded 
and  parked  as  provided  in  the  former  ordinance,  but 
in  doing  so  trees  can  only  be  planted  within  one  foot 
from  the  curb  line. — ^Affibmbd. 


Anderson  A  Elus,  Appellants,  y.  William  Wbdbking. 

Brokers:   commissions.    A  real  estate  broker  la  not  deprived  of  his 
%    right  to  commissions  for  procuring  a  purchaser,  by  the  fact  that 
the  latter  procured  the  deed  to  be  executed  to  a  third  person. 

Jury  Qnesiioii.    FlaintifCs  brought  suit  to  recover  their  commission 

1  for  furnishing  a  purchaser  for  real  estate,  alleging,  but  not  proving, 

2  fraudulent  conduct  on  the  part  of  the  defendant.  Defendant  did 
not  deny  the  agreement,  nor  that  plaintiif s  furnished  the  purchaser. 
There  was  a  conflict  as  to  what  was  to  be  paid  fur  commission. 
ffeld,  that  the  plaintifb'  cause  of  action  should  liave  been  sub- 
mitted to  to  the  jury. 

Samb:    Damages.    When  there  is  a  contention  between  the  plaintiff 
8    and  defendant  with  respect  to  the  amount  of  damages  recover- 
able on  an  attachment  bond,  the  question  should  be  submitted  to 
the  jury. 

Appeal  from  Sac  District  Court. — Hon.  Z.  A.  Chuboh, 

Judge. 

Tuesday,  May  25,  1897. 
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Plaintiffs  state  as  their  cause  of  action,  in  sub- 
stance, as  follows:  That  on  or  about  January  17, 1896, 
the  defendant  orally  appointed  them  agents  to  nego- 
tiate and  to  furnish  a  purchaser  to  whom  defendant 
might  sell  his  certain  one  hundred  and  twenty-acre 
farm  in  Sac  county;  that  it  was  agreed  that  plaintiffs 
should  have  a  compensation  of  one  dollar  per  acre; 
that  they  procured  one  Bemer  to  enter  into  negotia- 
tion with  defendant  for  said  land;. that  "defendant 
entered  into  negotiations  directly  with  said  Bemer, 
through  one  Potzke,  to  whom  he  pretended  he  had 
sold  said  land,  for  the  purpose  only  of  cheating  and 
defrauding  plaintiffs  out  of  their  commission."  In  an 
amendment  they  alleged  ^'that  defendant,  for  the  pur- 
pose of  defrauding  plaintiffs  out  of  their  commission, 
pretended  to  have  transferred  said  land  to  one  Potzke 
after  plaintiffs  had  procured  said  purchaser,  Berner, 
but  plaintiffs  aver  that  said  pretended  transfer  was 
made  by  defendant  to  Potzke  with  intent  by  both 
defendant  and  Potzke  to  deceive,  defraud,  and  defeat 
plaintiffs  out  of  their  commission,  and  was  in  fact  no 
transfer  whatever,"  Plaintiffs  caused  attachment  to 
issue  in  the  action.  Defendant  answered,  denying 
each  and  every  allegation  in  the  petition  contained, 
and  by  way  of  counter-claim  alleged  that  the  attach- 
ment was  ynrongfuUy  sued  out,  and  asked  to  recover 
damages  on  the  bond.  Plaintiffs,  in  reply,  admitted 
the  suing  out  of  the  attachment  and  the  execution  of 
the  bond,  and  denied  every  other  allegation  in  the 
counter-claim.  Verdict  and  judgment  were  rendered 
in  favor  of  the  defendant.  Plaintiffs  appeal. — Reversed. 

L  W.  Bane  for  appellants. 

Ckas.  D.  Goldsmith  for  appellee. 
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Given,  J. — L    The  court  instructed  the  jury  that 

the  plaintiffs  had  failed  to  sustain  their  cause  of  action, 

and  that,  therefore,  they  could  not  find  in  plaintiffs' 

favor  on  their  cause  of  action,  and  of  this  plain- 

1  tiffs  complain.    Plaintiffs'  cause  of  action  is  the 
alleged  agreement  to  furnish  a  purchaser,  and 

that  they  performed  the  same  by  furnishing  one  Ber- 
ner,  who  purchased  the  land  from  the  defendant. 
The  plaintiffs  each  testify  to  the  agreement  as  alleged, 
that  they  brought  Mr.  Berner  and  the  defendant 
together,  and  that  Berner  purchased  the  land.  Berner 
testifies:  "That  it  was  only  through  the  plaintiffs 
that  I  became  aware  that  said  land  was  for  sale,  and 
through  no  one  else,  and  that  I  finally  did  purchase 
said  land  from  Wedeking,  and  that  it  was  transferred 
to  my  father,  through  me,  by  warranty  deed;  that  I 
have  paid  for  the  same  as  per  the  agreement  between 
me  and  Wedeking;  that  all  of  the  talking  that  I  did 
in  negotiating  for  the  sale  of  this  land  was  with  the 
defendant.''  Defendant  does  not,  in  his  testimony, 
deny  that  there  was  an  agreement,  nor  that  plaintiffs 
furnished  Berner  as  a  purchaser,  and  that  he  sold  the 
land  to  him.  He  testifies  that  he  was  to  pay  plaintiff 
all  over  twenty-seven  dollars  per  acre  that  they  could 
sell  the  land  for.  Under  the  evidence,  the  only  dis- 
puted fact  was  whether  plaintiffs  were  to  receive  one 
dollar  per  acre,  or  all  over  twenty-seven  dollars  i  or 
acre,  as  their  compensation.  It  is  true,  there  was  no 
evideAce  to  sustain  the  alleged  fraud,  nor  was 

2  it  required  to  sustain  plaintiffs'  cause  of 
action.  It  appears  that  Mr.  Berner,  the  pur- 
chaser, caused  the  land  to  be  conveyed  to  his  father, 
but  this  in  no  wise  defeats  plaintiffs'  right  to  recover. 
We  think  the  court  erred  in  not  submitting  plaintiffs' 
cause  of  action  to  the  jury. 
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n.  In  instructing  with  respect  to  the  counter- 
claim, the  court  told  the  jury  that  the  attachment 
was  wrongfully  sued   out;  that    the  defendant  wae 

entitled  to  recover  actual  damages,  and  tliat 
3         the  evidence  showed  that  he  had  sustained  such 

damages,  in  the  sum  of  nineteen  dollars;  and 
that  their  verdict  should  be  in  his  favor  for  that 
amount.  The  issues  joined  on  the  counter-claim 
should  have  been  submitted  to  the  jury.  The 
evidence  of  the  defendant  shows  that  he  had  been 
deprived  of  the  use  of  his  money  held  by  garnisment 
under  the  attachment,  but  there  was  some  contention 
as  to  the  length  of  time  during  which  it  had  been  so 
withheld.  He  also  testified  that  he  had  incurred 
expenses  in  defending  against  the  attachment,  in  the 
way  of  attorney's  fees  and  traveling  expenses.  These 
items  are  legitimate  elements  of  damages,  but,  there 
being  a  contention  with  respect  thereto,  the  same 
should  have  been  submitted  to  the  jury.  For  the 
reasons  stated  we  conclude  that  the  judgment  of  the 
district  court  must  be  bevbbsbb. 


F.    S.  Starry,  Guardian,    Appellant,  v.    Gabby 
Treat,  et  al. 

Higbway  EstabllBhment:  notice.  Under  Code,  section  986,  requir- 
ing notice  of  hearing  on  a  petition  to  establish  a  highway  to  be 
given  to  all  owners  of  land  in  the  proposed  highway  and  abutting 
thereon,  "as  shown  by  the  transfer  books,*'  where  the  tran.^ftr 
books  show  title  in  a  decedent,  notice  need  not  be  given  to  hia 
heirs,  though  his  death  and  the  names  of  the  heirs  are  shown  by 
the  oounty  records. 

Alfpeal  from  Linn  District  Court — Hon.  Gbobgb  W. 
BuBNHAM,  Judge. 

Tuesday,  May  25,  1897. 
Vol.  102  la— 29 
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Albert  Starry  died  seized  of  certain  real  estate, 
leaving  a  widow,  Emma  J.,  and  a  daughter,  Ethel  A. 
Stany,  a  minor,  to  whom  belonged  the  real  estate, — 
one-third  to  the  widow  and  two-thirds  to  the  daugh- 
ter. The  estate  was  settled  and  the  administrator 
discharged  prior  to  January,  1892.  January  29,  1892, 
a  petition  for  the  establishment  of  a  public  highway 
across  the  land  referred  to  was  filed  with  the  auditor 
of  Linn  county.  Regular  proceedings  were  had,  so 
that  a  commissioner  reported  in  favor  of  the  location 
of  the  highway;  and  the  same  was  thereafter,  by  order 
of  the  board  of  supervisors,  established.  During  the 
pendency  of  these  proceedings  no  guardian  had  been 
appointed  for  the  minor  daughter,  for  whose  benefit 
this  suit  is  now  brought  by  the  plaintiff  guardian^ 
since  appointed.  After  the  death  of  Albert  Starry  the 
widow  took  charge  of  all  the  real  estate,  and  leased 
the  same,  and  and  had  general  supervision  of  it,  but 
without  any  appointment  or  express  authority  from 
tiie  court.  Notice  of  the  time  when  the  petition  for 
the  location  of  the  highway  would  be  acted  upon  was 
published  as  required  by  law,  and  served  on  the  widow, 
who  filed  a  claim  for  damages  as  owner  of  all  the  land 
left  by  her  husband.  No  notice  was  served  on  the 
minor,  nor  on  any  one  as  representing  her.  The  trans- 
fer books  in  the  auditor's  oflBce  showed  Albert  Starry 
as  the  owner  of  the  lands  in  question,  who,  as  we  have 
said,  was  deceased.  This  action  is  to  set  aside  the 
order  of  the  board  of  supervisors  establishing  the  high- 
way, and  the  members  of  said  board  and  the  road 
supervisor  of  the  road  district  are  made  parties  defend- 
ant. The  district  court,  upon  the  final  submission  of 
the  cause,  dismissed  plaintiff's  petition,  and  the  plain- 
tiff appealed. — Affirmed. 
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Giffen  &  Voris  for  appellant. 

Bothrock  &  Grimm  for  appellees. 

Granger,  J. — The  claim  of  appellant  is  that  with- 
out a  service  of  the  notice  on  Ethel  A.  Starry,  the 
minor,  the  board  of  supervisors  v^as  without  jurisdic- 
tion to  establish  the  highway.  The  following  is  sec- 
tion 936  of  the  Code:  "Within  twenty  days  after  the 
day  is  fixed  by  the  auditor  as  above  provided,  a  notice 
shall  be  served  on  each  owner  or  occupier  of  land 
lying  in  the  proposed  highway,  or  abutting  thereon,  as 
shown  by  the  transfer  books  in  the  auditor's  ofiBce, 
who  resides  in  the  county,  in  the  manner  provided  for 
the  service  of  original  notice,  in  actions  at  law;  and 
such  notice  shall  be  published  for  four  weeks  in  some 
newspaper  printed  in  the  county,  if  any  such  there  be, 
which  notice  may  be  in  the  following  form."  The 
form  of  notice  is  in  conformity  to  the  requirements  of 
the  section,  providing,  among  other  things,  that  the 
names  of  the  owners  of  land  through  which  the  pro- 
posed road  is  to  pass  shall  be  stated  therein  as  they 
appear  upon  the  transfer  books  of  the  auditor's  oflBce; 
and  it  will  be  noticed  that  the  section,  as  quoted, 
requires  the  notice  to  be  served  on  each  owner  of 
abutting  property  "as  shown  by  the  transfer  books  in 
the  auditor's  ofiBce."  Such  transfer  books  did  not 
show  Ethel  A.  Starry  such  an  owner,  but  it  is  said  they 
showed  Albert  Starry  as  the  owner,  and  that  the 
records  in  the  clerk's  ofiBce  would  show  him  deceased, 
and  that  a  list  of  all  his  heirs  and  representatives  are 
there  recorded  in  the  probate  proceedings;  and  the 
argument  is  that  because  of  this  the  owner  should 
have  been  known  and  served.  To  us,  the  diflBculty 
with  the  position  is  that  it  requires  a  service  to  be 
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made  on  one  not  contemplated  by  the  statute.  The 
service  is  to  be  made  in  all  cases  by  publication,  and  a 
personal  service  is  to  be  under  certain  conditions;  that 
is,  on  an  owner,  who  appears  to  be  such  by  the  trans- 
fer books,  who  resides  in  the  county.  If  we  can,  by 
construction,  make  the  law  apply  to  one  who  by  the 
records  of  the  county  can  be  known  as  an 
owner,  why  may  we  not  so  extend  the  opera- 
tions of  the  statute  as  to  require  service  on  an 
owner  who  resides  outside  the  county,  if  the  records 
should  disclose  such  a  fact,  and  the  place  of  residence? 
The  statute,  as  it  reads,  is  plain  and  unmistakable, 
and,  if  left  undistorted  by  construction,  may  be  intel- 
ligently followed,  while,  if  we  attempt  to  extend  it  to 
meet  exceptional  cases  because  it  may  easily  be  done, 
we  may  render  such  cases  a  good  service  at  the 
expense  of  uncertainty  and  confusion  in  the  general 
administration  of  the  law.  Prior  to  the  present  Code 
(1873),  the  only  service  in  such  cases  was  a  substituted 
one,  by  posting  notices,  and  under  the  law  the  roads, 
generally,  in  much  of  the  state,  were  established. 
The  Code  continues  a  substituted  service  in  all  cases, 
by  publication  instead  of  posting,  and  adds  a  personal 
service  under  certain  conditions.  The  right  of  con- 
demnation could  be  justified  alone  on  a  service  by 
publication,  and  hence  the  provision  for  personal 
service  is  founded  in  legislative  discretion,  and  is  a 
matter  of  right  no  further  than  it  is  granted.  The 
question  before  us  was  considered,  and,  we  think, 
determined,  in  Wilson  v.  Hathaway,  42  Iowa,  173. 
We  reach  this  conclusion  entirely  independent  of  the 
facts  as  to  the  natural  guardianship  of  the  mother,  or 
the  tenancy  in  common  of  the  mother  and  daughter. 
If  the  result  is  a  hardship,  it  is  the  result  of  the  law, 
which  we  are  powerless  to  remedy.  There  is  a  claim 
that  the  proceeding  is  void  for  a  neglect  to  personally 
serve  the  tenant  who  was  occupying  the  land  at  the 
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time.  Thafc  qaestion  does  not  arise  on  the  record.  It 
seems  to  be  presented  in  this  court  in  argument,  for 
the  first  time. — ^Ajtfibmbd. 


Uabby  J.  Dabb  y.  H.  L.  Dabb,  Appellant. 

Plurtttioiit  AMENDED  FBTiTioir.  An  action  was  brought  to  procure 
an  adjudication  of  rights  of  the  parties  in  certain  lands.  The 
original  petition  was  not  framed  for  the  purposes  of  a  partition 
suit  and  did  not  have  an  abstract  of  title  attached,  as  €k>de,  sections 
8278  and  8279,  require.  After  aU  the  evidence  was  in,  plaintiff 
amended,  asking  partition.  The  amendment  to  petition  had  no 
abstract  attached.  Heldf  said  statutes  are  mandatory  and  it  was 
error  to  grant  partition. 

Appeal /rom  Linn  District  Court.— Rojx.  W.  P.  Wolf, 

Judge. 

Wbdnbsdat,  Mat  26, 1897. 

AoTiON  to  set  aside  a  contract  and  deed  of  con- 
veyance and  quiet  title  to  real  estate.  Decree  for 
plaintiff,  from  which  defendant  appealed. — Modified 
and  Affirmed. 

M.  P.  Smith  and  W.  0.  Clemans  for  appellant. 

Thompson  <&  Stttart  and  Jamison  dk  Smyth  for 
appellee. 

Qbangeb,  J. — ^I.  The  action  involves  the  title  to 
lot  28,  block  28,  in  Green's  addition  to  Cedar  Rapids, 
Iowa.  The  parties  are  mother  and  son,  the  mother 
being  plaintiff.  The  defendant  purchased  the  lot  in 
question  of  George  Green,  in  August,  1877;  for  seven 
hundred  and  fifty  dollars;  three  hundred  aud  fifty  dol- 
lars being  paid  in  hand,  and  a  mortgage  given  on  the 
lot  to  secure  the  payment  of  the  balance  of  the  pur- 
chase price.    Since  the  purchase,  a  house  and  barn 
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have  been  built,  and  other  improvements  made  on  the 
lot,  so  that  the  cost  has  been  in  all  respects  one  thou- 
sand three  hundred  dollars.  Because  of  a  rise  in  values 
in  real  estate,  the  premises  are  now  worth  consider- 
ably more.  There  is  no  dispute  but  that  all  the  busi- 
ness of  the  purchase,  payments,  and  improvements  of 
the  lot  has  been  done  by  the  defendant.  There  is  a 
decided  conflict  as  to  the  facts  of  who  furnished  the 
money  for  such  purposes;  it  being  plaintiff's  claim  that 
she  has  furnished  all  except  four  hundred  and  fifty 
dollars  of  such  amounts,  and  defendant's  claim  is  that 
he  has  furnished  the  entire  amounts.  The  parties  are 
also  in  contention  as  to  the  understanding  in  pursuance 
of  which  the  lot  was  purchased  and  improved;  the 
plaintiff's  being  that,  because  of  defendant's  agree- 
ments to  improve  the  lot  and  make  a  home  for  her 
there,  and  that  the  two  should  live  there  together  as 
long  as  she  lived,  and  he  should  support  her,  she  con- 
sented that  he  should  take  the  title  in  his  name,  and 
that  she  sold  her  property  on  Ninth  avenue,  in  Cedar 
Rapids,  and  the  money  was  put  into  the  lot  and 
improvements;  that  she  and  defendant  moved  onto 
the  lot  in  1881  or  1882,  and  resided  there  till  1892, 
when  the  defendant  left,  and  she  still  resides  there; 
that  defendant  has  neglected  and  refused  to  care 
and  provide  for  her  as  he  agreed,  because  of  which 
she  asks  relief.  On  the  other  hand,  the  defend- 
ant claims  that  the  purchase  of  the  lot,  and 
the  improvements  thereon,  were  on  his  own 
account,  and  that  the  plaintiff  has  no  interest 
therein;  that,  while  it  is  true  that  plaintiff  has  resided 
with  him  on  the  lot,  she  did  so  merely  as  his  mother 
for  whom  he  cared  as  long  as  she  would  permit  him 
to  do  so;  that  he  left  the  home  because  of  her  treat- 
ment of  him  and  his  wife.  The  testimony  deals  with 
a  multitude  of  facts  that  cannot  be  made  to  appear. 
At  the  close  of  the  testimony  the  plaintiff  so  amended 
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her  petition  as  to  show  herself  the  owner  of  three- 
fourths  of  the  premises,  and  the  defendant  one-fourth. 
She  also  amended  the  prayer  thereof  so  as  to  ask  par- 
tition of  the  lot  on  the  basis  of  such  shares.  The 
defendant  moved  to  strike  the  amendment  to  the  peti- 
tion so  made,  because  the  petition  as  amended  did  not 
conform  to  the  law  as  to  petitions  for  partition  of  real 
estate.  The  court  overruled  the  motion,  and,  upon 
issues  presented,  the  court  found,  upon  the  evidence 
before  taken,  that  the  plaintiff  and  defendant  pur- 
chased the  lot  together,  each  furnishing  one-half 
the  purchase  money;  that  the  title  was  in  the  defend- 
ant because  of  an  agreement  to  support  plaintiff, 
which  he  failed  to  do;  that  the  title  to  plaintiff 's  inter- 
est was  held  in  trust;  and  the  court  adjudged  the  shares 
equal,  and  ordered  partition  on  that  basis. 

II.  It  will  be  well  for  us  to  first  settle  the  status 
of  the  case  as  to  the  partition.  It  will  be  remembered 
that  the  amendment  of  the  petition,  so  as  to  ask  for 
partition,  was  made  after  all  the  evidence  was  in  on 
which  the  cause  was  finally  submitted,  so  that  no  evi- 
dence was  taken  under  such  an  issue.  It  is  provided 
that  actions  for  partition  shall  be  by  equitable  pro- 
ceedings, and  no  joinder  or  counter-claims  of  any 
other  kind  shall  be  allowed  therein,  except  as  is  pro- 
vided by  Code,  section  3277.  The  following  are  sec- 
tions 3278  and  3279  of  the  Code: 

"The  petition  must  describe  the  property  and 
respective  interests  of  the  several  owners  thereof,  if 
known.  If  any  interests  or  the  owners  of  any  inter- 
ests are  unknown,  contingent,  or  doubtful,  these  facts 
must  be  set  forth  in  the  petition  with  reasonable  cer- 
tainty." 

"The  plaintiff  shall  attach  to  his  petition,  and  the 
defendant  to  his  answer,  if  he  claims  title,  an  abstract 
of  the  title  relied  on,  showing  from  and  through 
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whom  such  title  was  obtained,  together  with  a  state- 
ment showing  the  page  on  which  the  same  appears  of 
record.  If  such  title,  or  any  portion  thereof,  is  not  in 
writing,  or  does  not  appear  of  record,  such  fact  shall 
be  stated  in  the  abstract,  and  either  party  shall  furnish 
the  adverse  party  with  a  copy  of  any  unrecorded  con- 
veyance or  furnish  a  satisfactory  reason  for  not  so 
doing  within  a  reasonable  time  after  demand  therefor. 
No  written  evidence  of  the  title  shall  be  introduced 
on  the  trial,  unless  it  has  been  suflSciently  referred  to 
in  such  abstract^  which,  on  motion,  may  be  made 
more  specific,  and  may  be  amended  as  other  plead- 
ings.'' 

A  very  pertinent  query,  as  to  this  question,  is, 
could  partition  have  been  had  on  the  petition  as 
amended,  and  prayer  therefor  made,  had  such  a  peti- 
tion been  presented  at  the  commencement  of  the  pro- 
ceeding? All  would  say,  '*No."  Why?  Because  it 
was  not  a  petition  for  partition  that  was  in  substan- 
tial compliance  with  the  requirements  of  the  law.  It 
is  to  be  said  that  none  of  the  requirements  of  section 
8279  were  complied  with  at  any  time.  The  court 
would  have  no  right  to  set  aside  those  requirements 
of  the  statute.  It  is  not  important  to  inquire  as  to 
their  purpose.  They  are  mandatory,  and  their  non- 
observance  is  fatal,  upon  proper  objections.  If  this  is 
true,  upon  what  theory  may  the  court,  when  a  cause 
has  been  tried  upon  other  issues  and  upon  evidence 
introduced  that  is  clearly  incompetent  under  issues 
for  partition,  permit  partition  upon  an  insufficient 
petition  for  such  a  purpose?  Appellees  say  nothing 
that  we  can  regard  as  a  sufficient  answer  to  this 
query,  and  we  can  conceive  of  no  sufficient  answer. 
Such  a  proceeding  is  simply  evasive  of  positive  stat- 
utory requirements.  It  is  not  enSugh  to  know  that, 
in  this  case,  there  is  no  prejudice,  beca.use  of  no  dis- 
pute about  the  particular  matters  to  be  effected  by  a 
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compliance  with  the  statute.  The  law  was  made  for 
all  caaes  of  that  class,  and  the  courts  must  not  disre- 
gard it  for  any  reason,  against  proper  objections. 

III.  Upon  the  merits  of  the  case,  as  to  the  rights 
of  the  parties  to  the  lot  in  question,  we  think  the 
decree  of  the  district  court  is  right.  There  are  facts 
not  easily  reconciled  with  that  view,  and  the  same 
diflBculty  arises  with  any  conclusion  sought  in  the 
case.  It  is  a  case  of  loose  dealings  between  mother 
and  son,  and  naturally  so,  because  of  their  mutual  con- 
fidence in  each  other,  at  a  time  when  it  did  not  appear 
but  that  such  relations  and  confidence  would  always 
continue.  Defendant  has  made  too  many  admissions 
to  the  effect  that  his  mother  had  an  interest  in  the  lot 
of  considerable  value,  to  easily  convince  one  that  he 
has  paid  for  all  the  lot  and  the  improvements,  and 
that  plaintiff  never  had  any  legal  rights  in  it.  There 
are  none  of  us  who  do  not  think  that  at  least  one-half 
should  go  to  the  plaintiff.  If  there  are  doubts,  they 
are  in  the  direction  of  greater  rights  to  her.  In  fact, 
she  asks  in  this  court  that  all  the  lot  be  given  her; 
but  we  do  not  consider  that  branch  of  the  case,  for  the 
reason  that  she  has  not  appealed,  and  in  such  a  case 
we  do  not  render  a  more  favorable  decree  for  appellee 
than  that  entered  below.  In  so  far  as  the  judgment 
provides  for  a  partition  of  the  property  it  will  be 
reversed.  In  other  respects  it  will  stand  aflBrmed. 
One-fourth  of  the  costs  of  the  appeal  will  be  paid  by 
appellee. — Modifibd  ajbtd  Avfibmbix 
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Jomr  WiLTB  V.  Mulhall  Brothers,  Appellants. 

Isteri^retettoB  •f  Ambigriions  Contract:  byidence.  Mulhall  Bros, 
recoyered  judgments  against  claimant.  They  arranged  to  have 
him  deed  some  land  on  which  their  judgments  were  liens  to 
a  stranger  who  assumed  all  liens.  Another  judgment,  also  a  lien 
on  the  land,  was  obtained  against  plaintiff  by  one  Wilts.  Mulhall 
Bros,  agreed  by  a  writing  to  ^release  all  personal  judgments  and 
liens  of  record  against  the  land,  only,  as  more  fully  shown"  by  an 
exhibit  which  merely  set  out  certain  mortgages  and  judgments 
)Mld  by  Mulhali  Bros,  against  plaintiff.  It  also  provided  that  all 
liens  and  judgments  were  to  remain  a  lien.  Plaintiff  paid  off  the 
Wilts  judgment  and  sought  to  recover  therefor,  on  said  contraot, 
at  law.    Held^ 

a.  The  contract  did  not  cover  the  Wilts  judgment. 

b.  The  clause  releasing  plaintiff  from  all  personal  judgments 
and  liens  is,  apparently,  a  limitation  upon  the  clause  that 
all  judgments  should  remain  liens. 

0.  The  contract  was  so  ambiguous  as  that  Mulhall  Bros,  should 
have  been  allowed  to  show  that  the  grantee  had  received  a 
release  of  the  Wilts  judgment  before  they  signed  said  con- 
tract, and  that  they  knew  this  before  signing.       ^ 

Ladd,  J.,  took  no  part. 

Appeal  from  Sioux  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Wbdnbsday,  May  26, 1897. 

AoTiONat  law  to  recover  an  amount  claimed  to  be 
due  by  reason  of  an  alleged  breach  of  contract.  There 
wa»  a  trial  by  the  court  without  a  jury,  and  a  judgment 
for  the  plaintifiF.   The  defendants  appeal. — Reversed. 

Argo^  McDuffie  &  Beichman  for  appellants. 

No  appearance  for  appellee. 
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B0BIK8OV,  J. — On  the  eleventh  day  of  August, 
1890,  the  plaintiff  and  one  Huseman,  then  owners  of  the 
southwest  one-f  ourtii  of  section  2  in  township  96  north, 
of  range  47  west,  entered  into  an  agreement  with  the 
defendants,  which  was  reduced  to  writing,  by  which,  in 
consideration  of  a  special  warranty  deed  for  the  land, 
which  the  plaintiff  and  Huseman  executed  to  James  P. 
Mulhall,  the  defendants  relinquished  all  claims  and 
demands  against  said  grantors,  "as  shown  by  an 
exhibit,  marked  'A', ''  attached  to  the  agreement.  The 
agreement  also  contained  the  following:  "It  is,  how- 
ever, understood  that  all  liens  and  judgments  that  may 
api>ear  against  the  premises  are  to  remain  a  lien 
thereon,  but  that  said  parties  of  the  second  part  [the 
plaintiff  and  Huseman]  are  to  be  released  of  all  personal 
judgments  and  liens  only  as  the  same  now  appear  of 
record  against  said  land/^  The  claims  shown  by  Exhibit 
A  were  two  mortgages  and  "also  any  and  all  judgments 
that  may  have  been  obtained  by  Mulhall  Bros,  against 
said  Wilts  and  Huseman  at  the  last  April  term  of  court 
held  in  Orange  CSty,  lowa.^'  On  the  seventeenth  day 
of  April,  1890,  one  Herman  Wilts  obtained  judgment 
agaiQst  the  plaintiff,  which  was  of  record  in  Sioux 
county  when  the  agreement  was  made,  and  a  part  of 
which  was  then  unpaid.  In  the  latter  part  of  the  year, 
a  general  execution  issued  on  the  judgment,  and  on  the 
last  day  of  the  year  the  plaintiff  paid,  in  satisfaction 
thereof,  the  sum  of  one  hundred  and  fifty-four  dollars 
and  sixty  cents.  The  i>etition  alleges  that  it  was  espe- 
cially agreed  between  the  plaintiff  and  the  defendants, 
on  or  about  the  eleventh  day  of  August,  1890,  that  the 
defendants  were  to  pay  the  balance  due  on  the  judg- 
ment as  part  of  the  consideration  of  the  conveyance  to 
John  P.  Mulhall ;  that  the  agreement  so  made  was  a  part 
of  the  consideration  for  the  conveyance  of  the  land,  and 
that  the  clause  in  the  written  agreement,   "to   be 


460  Wilts  v.  Mulhall  Bbothbrs.  [102  Iowa 

released"  from  all  personal  judgments,  etc.,  was  under- 
stood and  agreed  by  the  parties  to  the  contract  as 
referring  to  the  judgment  specified;  that,  in  conse- 
quen-ce  of  the  fact  that  the  contract  was  piepoied  at 
some  distance  from  the  county  records,  ttie  judgment 
was  by  mistake  not  properly  described  in  the  writing, — 
and  it  is  asked  that  the  writing  be  reformed.  The 
defendants  admit  the  making  of  the  contract  upon  which 
the  action  is  founded,  and  that  they  have  not  paid  the 
judgment,  and  deny  all  averments  of  the  petition  not 
admitted.  The  judgment  of  the  district  court  waa  for 
the  amount  claimed  by  the  plaintiff. 

I.  The  deed  executed  to  James  P.  Mulhall  by  the 
plaintiff  and  Huseman  contained  the  following:  *^And 
we  do  hereby  covenant  to  warrant  and  defend  the  said 
premises  only  against  the  claims  of  all  persons  claiming 
by,  through,  or  under  them,  except  all  liens,  judgments, 
and  mechanics'  liens,  as  the  same  now  appear  ot  record 
in  Sioux  county,  Iowa,  against  said  land^  whidi  the  said 
James  P.  Mulhall  hereby  assumes  to  pay.*'  No  attempt 
was  made  to  have  the  cause  tried  as  in  equity,  no 
art:tempt  was  made  to  have  the  agreement  corrected,  and 
no  evidence  was  introduced  to  show  any  mistake  in  it, 
nor  to  show  any  agreement  excepting  what  is  contained 
in  portions  of  different  instruments  which  we  have  set 
out,  nor  was  there  any  other  evidence  which  t^ided  to 
show  that  the  defendants  agreed  to  pay  the  balance  due 
on  the  judgment  in  questiou;  therefore  it  is  necessary 
for  us  to  inquire  whether  the  written  agreement  made  it 
the  duty  of  the  defendants  to  jmy  it.  By  that  agreement 
the  defendants  in  terms  relinquished  '^1  claims  and 
demands  against"  the  plainrfiff  and  Huseman,  "as  rfiown 
more  fully  by  Exhibit  A.''  That  described  two  mort- 
gages, and,  in  addition,  included  all  judgments  whicli 
may  have  been  obtained  by  the  defendants  a^nst  thi- 
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otber  parties  to  the  agreement  ait  a  term  of  court  speci- 
fied. The  provision,  "It  is,  however,  understood  that  all 
liens  and  judgments  that  may  appear  against  the 
premises  are  to  remain  a  lien  thereon,''  was,  it  is  prob- 
able>  for  the  proitection  of  the  defendants,  and  indicated 
plainly  that  the  judgments  and  other  claims  referred  to 
were  not  to  be  regard^  as  satisfied.  The  provision 
which  followed,  "But  that  eaid  parties  of  the  second 
part  are  to  be  released  of  all  personal  judgments  and 
liens  only  as  the  same  now  appear  of  record  against  said 
land,"  was  not  necessarily  an  undertaking  to  discharge 
the  parties  referred  to  from  liability  on  account  of  the 
judgment  and  other  liens  on  the  land.  "To  release"  is 
not  the  same  as  '4x)  assume,*'  and  the  defendants  had  no 
right  to  release  the  plaintiff  and  Huseman  from  their 
liability  to  third  persons.  The  provision  does  not  pur- 
I)ort  to  be  an  independent  undertaking,  but  may  have 
been,  and  we  think,  from  the  record  submitted  to  us, 
was  designed  to  be  explanatory  of  and  a  limitation  ujwn 
the  relinquishment  of  "all  claims  and  demands,''  for 
which  a  preceding  clause  of  the  agreement  has  pro- 
vided. This  view  is  strengthened  by  the  fact  that  the 
deed  to  James  P.  Mulhall  required  him  to  assume  the 
payment  of  '^1  liens,  judgments,  and  mechanics'  liens" 
wMcb  then  appeared  of  record  in  Sioux  county  against 
the  land. 

II.  The  contract  In  suit  is  not  entirely  free  from 
ambiguity,  and  we  are  of  the  opinion  that  vert)al  testi- 
mony was  receivable  to  explain  some  of  its  provisions. 
Three  days  before  it  was  made  James  P.  Mulhali,  who 
was  not  of  Mulhall  Bros.,  received  from  Herman  Wilts, 
who  recovered  tlie  judgment  in  question,  an  instrument 
in  the  form  of  a  quitclaim  deed,  of  the  land  described, 
which  recited  that  it  was  for  the  purpose  of  releasing  all 
the  interest  of  Herman  WiMs  in  the  land  acquired  by 
virtue  of  his  judgment   One  of  Mulhall  Bros,  was  asked 
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to  state  whether  he  knew,  at  the  time  he  signed  tiie  con- 
tract in  suit,  that  the  deed  or  release  of  Herman  Wilts 
had  been  made,  bnt  was  not  permitted  to  answer  the 
question.  We  think  his  answer  should  have  been 
received.  It  would  have  tended  to  explain  the  knowl- 
edge which  the  defendants  had  when  they  signed  the 
contract,  and  to  have  explained  the  ambiguity  in  it  and 
the  purpose  it  was  designed  to  accomplish, 

III.  The  district  court  must  have  tried  the  case 
upon  the  theory  that  the  contract  required  the  defend- 
ants to  hold  the  plaintiff  harmless  from  the  judgment  in 
question,  and  that  verbal  evidence  was  not  admissible 
to  explain  it.  In  this,  as  we  have  seen,  there  was  error, 
and  the  judgment  of  the  district  court  is  in  consequence 

SBVBBSED. 

Ladd,  J.,  took  no  part:. 


Gboegb  S.  Snbbe  and  Minnib  E.  Holland  v.  Cathbr- 
{g~|gj  iNB  Stutz,  et  ah,  Appellants. 

Wills:    TRUSTS.    An  executor  held  the  property  in  trust  under  the  wiU 

1  for  certain  persons,  and  was  giren  the  custody  and  full  control 
and  management  thereof,  and  ample  authority,  without  order  of 

2  court,  to  lease  and  sell  and  oonrey  or  otherwise  control  the  same 
in  his  own  name  as  executor,  having  as  full  right  and  authority  to 

8  manage  it  and  its  proceeds  as  though  he  were  unmarried,  and  had 
acquired  absolute  title  by  purchase.  Eeld^  that  no  property  rights 
were  thereby  conferred  on  the  executor,  and  that  he  could  sell 
only,  in  good  faith,  in  the  execution  of  the  trust. 

Same.    Testamentary  trustees  who  are  expressly  authorized  to  sell 
real  property  in   their  discretion   without   authority   from   or 
4    approval  of  the  court,  may  exercise  such  power  for  the  purpose  of 
raising  money  to  pay  taxes  and  expenses  in  the  care  and  manage- 
ment of  the  trust  property. 

Exemptions  from  giving  bond.    Where  a  will  provided  that  the 

executor  who  was  also  trustee  under  the  will,  could  act  without 

giving  bond,  and  was  silent  as  to  whether  grand  children  of  tes- 

6    tatrix  should  give  bond  on  assuming  the  trust  on  the  executor*8 
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death,  a  bond  would  be  required  of  them,  under  McClain's  Code, 
section  3550,  providing  that  trustees  appointed  by  will  or  by  ooiict 
must  give  bond  the  same  as  executors. 

Appeal  from  Polk  District  Court. — Hon.  T.  F.  Stbven- 
soN,  Judge. 

WEDincsDAY,  Mat  26, 1897. 

Suit  in  equity  for  the  construction  of  the  will  of 
Mariah  Grimmel,  deceased,  and  to  establish  and  quiet 
plaintiffs'  title  to  certain  real  estate  of  which  she  died 
seized.  Issue  was  taken  on  certain  averments  of  the 
I)etition,  and  the  court  rendered  a  decree  upon  the  state- 
ments contained  in  the  pleadings,  from  which  the 
defendants  appeal. — Affirmed 

Berryhill  dk  Henry  for  appellants. 

Dudley  &  Coffin  and  Granger  &  Bennett  for  appel- 
lees. 

Dbbmeb,  J. — The  will  which  we  are  asked  to  con- 
strue was  before  us,  and  a  decision  as  to  its  effect  was 
filed,  on  December  18, 1894.  The  opinion  will  be  found 
in  93  Iowa,  62.  In  that  case  we  found  that  plaintiffs 
herein  are  entitled  to  the  accumulations  of  the  estate 
of  Mariah  Grimmel,  deceased,  in  consequence  of  the 
management  and  use  thereof  by  George  Sneer; 
that  the  estate  other  than  such  accumulations  is 
in  the  hands  of  plaintiffs  as  trustees  for  their 
children,  and  that  the  interest  of  defendants  is  con- 
tingent upon  plaintiff's  dying  without  leaving  issue  sur- 
viving them.  After  the  procedendo  was  returned  from 
this  court,  plaintiffs  filed  amendments  to  their  i>etition, 
in  which  they  alleged,  among  other  things,  .the  follow- 
ing matters,  which  are  admitted  by  the  defendants: 
(1)  That  since  the  commencement  of  the  original  suit 
there  has  been  bom  unto  George  S.  Sneer  a  child,  which 
is  now  living,  and  that  plaintiffs  both  have  living  issue. 
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(2)  The  premiseB  of  which.  Mariah  Grimmel  died  seized 
are  described,  and  it  is  said  tliat  upon  one  lot  is  a  honse^ 
wliich  needs  repairs  from  time  to  time,  and  wiiich 
plaintiflBs  are  required  to  keep  insured,  and  that  the 
property  yields  no  income.  The  other  facts  which  are 
deemed  material  are  contained  in  the  original  {petition 
and  the  amendment  to  the  prayer  thereof,  and  are  as 
follows:  George  Sneer,  deceased,  was  appointed  execu- 
tor  of  the  last  will  and  testament  of  Mariah  Orimmel, 
deceased,  and  entered  upon  the  discharge  of  his  duties 
as  such,  and  at  the  time  of  his  death,  which  occurred 
on  August  25,  1891,  had  fully  performed-  his  duties  as 
such,  and  closed  and  settled  the  estate,  except  in  so  far 
as  he  was  made  a  trustee  under  this  will.  Sneer  left  a 
will,  in  which  he  ap^pointed-  the  appellees  executors  of 
his  estate,  and  they  qualified  and  entered  upon  the  dis- 
charge of  their  duties  as  such.  As  we  have  said,  this 
suit  is  brought  to  secure  an  interpretation  of  the  will 
of  Mariah  Grimmel,  and  to  secure  a  decree  directing  the 
trustees  as  to  how  to  proceed  in  the  discharge  of  their 
trust  with  reference  to  the  care,  custody,  control,  and 
management  of  the  property  devised  by  her;  to 
determine  ui)on  what  conditions  and  for  wliat  pur- 
I)oses  they  may  sell  and  convey  the  property;  and  to  fix 
and  determine  the  purposes  for  which  they  may  use  the 
proceeds  arising  either  from  a  sale  or  from  the  rental  of 
the  property.  The  lower  court  found  that  the  plaintiffs' 
interest  is  in  the  accumulations  arising  in  consequence 
of  the  use  and  management  thereof  by  Gteorge  Sneer, 
deceased ;  that  the  estate  other  than  this  accumulation 
is  in  the  hands  of  plaintiffs  in  trust  for  their  children ; 
and  that  they  have  full  care,  custody,  control,  and  man- 
agement"Of  such  property,  with  authority  to  rent,  lease, 
contract,  bargain,  sell,  and  convey  the  same  as  such 
trustees,  without  joining  in  their  individual  capacities 
as  grantees;  that  they  have  as  full  power  to  manage  the 
estate  as  trustees  as  if  they  were  sole  and  unmarried. 
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and  had  acquired  the  absolute  title  to  such  property  by 
purchase.  They  were  further  decreed  to  have  authority 
to  sell,  convey,  and  mortgage  the  property  without  the 
authority  or  approval  of  the  court,  and  were  exempted 
from  giving  bonds  as  such  trustees.  It  was  also  declared 
by  the  decree  that  purchasers  from  the  trustees  should 
take  the  title  in  fee  free  from  any  right  or  claim  of  the 
residuary  legatees,  or  of  any  of  the  defendants  herein.  It 
IB  from  this  decree  that  the  appeal  is  taken, 

Thje  former  opinion  conclusively  settles  the  ques- 
tion as  to  the  title  and  estate  that  the  plaintiffs  acquired 
under  the  will,  and  further  holds  that  plaintiffs  were 
trustees  holding  the  property  in  trust  for  their  (Children. 
To  determine  their  powers,  we  must  look  to  the  instru- 
ment creating  this  trust,  and  find  out,  if  we  can,  from 
that,  what  they  were  authorized  to  do.  If  there  is  no 
direction  in  the  will  as  to  how  the  trust  shall  be  exe- 
cuted, we  must  then  look  to  the  law  for  their  powers. 
We  said  in  the  former  opinion  that:  "Gteorge  Sneer  bad 
no  greater  authority  in  exhausting  the  property  than 
to  make  advances  to  Greorge  S.  and  Minnie  E.  Sneer 
during  his  life,  but  his  right  to  do  so  from  other  than  the 

increase  from  use  and  management  is  at  least 
1  doubtful.      ♦      ♦      ♦     The  same  conditions  are 

applicable  to  Geo.  S.  and  Minnie  after  the  trust 
devolved  upon  them.  The  language,  both  as  to  George 
and  his. children,  giving  them  power  and  authority  to 
dispose  of  the  property  without  any  interference,  is  lim- 
ited by  the  trust  imposed,  and  is  to  be  taken  as  fixing 
the  manner  of  its  discharge,  and  not  as  conferring 
property  rights.''  As  the  powers  of  George  S.  and  Min- 
nie E.  Sneer  are  the  same  as  those  conferred  upon 
George  Sneer  we  look  to  his  powers.  The  will  bequeaths 
the  property  in  trust  to  George  Sneer,  to  be  held,  used, 
and  managed  during  his  lifetime  for  the  use  and  benefit 
of  his  two  children,  George  S.  Snec?  and  Minnie  E. 
Vol.  102  la— 30 
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Sneer,  should  they  siiryive  him;  and  further  provides 
that  George  Sneer  shall,  during  his  lifetime,  have  the 
full  care,  custody,  control,  and  management  of  all  the 
property,  with  full  and  ample  right  and  authority  to 
rent,  lease,  contract,  bargain,  sell,  and  convey,  or  other- 
wise control  the  same,  *  *  *  in  his  own  name 
as  executor,  and  without  joining  with  him  as 
grantor  either  his  wife  or  the  residuary  lega- 
tees mentioned  in  the  will,  having  and  exer- 
cising in  this  respect  as  full  right  and  authority 
to  so  manage  the  same,  and  the  proceeds  thereof,  as 
though  the  said  George  Sneer  was  sole  and  unmarried, 
and  had  acquired  the  absolute  title  to  all  of  said  prop- 
erty by  purchase.  He  was  also  exempted  from  the 
necessity  of  obtaining  the  authority  or  consent  of  the 
court  to  the  making  of  sales,  and  the  approval 
thereof  after  they  were  made.  The  will  says:  "All 
such  questions  are  hereby  left  to  his  individual  judg- 
ment and  discretion,  with  full  jwwer  to  act  as  in  his 
judgment  may  seem  best  for  the  interests  of  the  residu- 
ary legatees.'* 

The  fourth  clause  of  the  will  is  as  follows :  ^* Fourth. 
I  hereby  appoint  my  said  son  George  Sneer  sole  executor 
tof  this  wilVand  testament,  and  having  full  faith  in  his 
integrity  and  ability  to  manage  said  property  during  his 
lifetime  for  the  best  interests  of  all  concerned.  I  hereby 
exempt  him  from  giving  bonds,  and  also  from  filing  any 
inventory  list  or  appraisement  list  of  the  property  com- 
ing into  his  hands  hereunder  in  any  probate  or  other 
court,  and  none  of  the  residuary  legatees  hereunder  or 
mentioned  herein  shall  be  entitled  to  have  or  receive 
iTom  my  said  executor  during  his  lifetime  any  of  the 
property  or  proceeds  or  rents  or  profits  thereof  which 
may  come  into  his  hands  under  this  will  unless  the  said 
George  Sneer  shall,  in  his  judgment,  deem  it  best  and 
advisable  to  make  advances  to  his  said  children  George 
S.  Sneer  and  Minnie  E.  Sneer,  or  either  of  them."    The 
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manner  of  the  execution  of  the  trust  is  thus  clearly  pro- 
vided for,  and  we  think  the  decree  of  the  lower  court 
was  correct  in  this  respect,  except  that  it  should 

2  have  more  plainly  directed  that  the  appellees 
should  make  such  disposition,  and  such  only,  of 

the  property,  as  to  them,  in  the  exercise  of  the  utmost 
good  faith,  might  seem  best  for  the  proper  administra- 
tion of  their  trust.  Ilaving  no  interest  in  the  property 
other  than  the  accumulations — except  as  trustees  for 
their  children — they  can  only  sell  in  execution  of  their 
trust,  and  not  on  their  own  account.  Whether  they 
were  to  receive  any  part  of  the  estate  was  left  to  the 
judgment  of  George  Sneer,  and,  as  he  is  dead,  they  are 
entitled  to  nothing  in  their  own  right  save  the  accumu- 
lations of  the  property  while  in  the  management  of  said 
Sneer.  The  court  below  declared  that  they  had  as  full 
power  to  manage  the  estate  as  trustees  as  though  they 
were  sole  and  unmarried,  and  had  acquired  absolute 
title  to  all  of  said  property  by  purchase.    But,  as 

3  said  in  the  former  opinion,  this  language  of  the 
will  and  of  the  decree  as  well  is  limited  by  the 

trust  imposed,  and  is  to  be  taken  as  fixing  the  manner  of 
its  discharge,  and  not  as  conferring  property  rights.  As 
thus  limited  and  construed,  the  decree  of  the  district 
court  is  correct;  for  the  effect  of  it  is  simply  to  allow  the 
tnistees  to  sell  the  property  if,  in  the  exercise  of  their 
just  discretion,  they  thought  it  ouglit  to  be  sold;  not  for 
their  individual  benefit,  but  in  their  capacity  as  trustees 
for  the  benefit  of  their  children  if  they  survived,  or  for 
the  defendants  in  the  event  the  trustees  died  without 
leaving  issue  surviving  them.     Without  specific 

4  authority  from  the  will,  the  trustees  have  the 
power  to  use  the  income,  or,  if  need  be,  to  sell  the 

property,  to  pay  taxes  and  expenses  in  the  care  and 
naanagement  of  the  property.  Perry,  Trusts,  section 
554.    And  as  the  will  expressly  says  that  they  may  sell 
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without  authority  from  or  approval  of  the  court,  there 
is  no  doubt  ot  the  correctness  of  the  court^s  ruling  in  so 
far  as  sales  may  be  made  for  these  purposes.  But  we 
think,  as  before  indicated,  that  they  may  make  any  sales 
which,  in  their  judgment,  in  the  exercise  of  an  honest 

purpose,  they  believe  to  be  for  the  best  interest 
5  of  the  cestui  que  trust.    In  the  fourth  clause  of 

the  will  we  find  that  George  Sneer,  on  account  of 
the  special  confidence  and  trust  reposed  in  him  by  the 
testator,  was  exempted  from  giving  bond.  Appellees  con- 
tend tliat  they  are  entitled  to  the  same  immunity.  The 
statute  (McOlain's  Code,  section  3550)  says:  "Trustees 
appointed  by  will,  or  by  the  court,  must  qualify  and  give 
bond  the  same  as  executors,  and  shall  be  subject  to  con- 
trol or  removal  by  the  court  in  the  same  manner.'^ 
.Unless  there  be  something  in  the  will  relieving  appellees 
from  this  resi>onsibility,  the  court  should  require  the 
giving  of  bond.  The  clause  of  the  will  referred  to,  might 
well  be  construed  to  mean,  that  Sneer  as  executor  was 
not  required  to  give  bond.  But,  however,  this  may 
be,  we  think  that  this  immunity  was  personal  to  George 
Sneer,  and  was  not  intended  by  the  testator  to  be 
extended  to  these  appellees.  During  their  lifetime  they 
have,  it  is  true,  the  same  management  of  the  property 
as  was  given  to  George  Sneer;  but  there  is  not  a  word 
said  about  their  not  giving,  bond.  The  statutory 
requirement  as  to  bond  does  not  relate  to  the  manage- 
ment of  the  property;  and  to  require  these  trustees  to 
give  bond,  the  same  as  executors,  interferes  in  no  man- 
ner with  their  management  of  the  estate.  It  seems  to  us 
that,  as  the  exemption,  was  clearly  personal  to  George 
Sneer,  it  should  not  be  so  extended  as  to  apply  to  the 
appellees.  They  should,  under  the  provisions  of  the 
statute  before  quoted,  be  required  to  give  bond.  The 
decree  of  the  court  below  will  be  so  modified  as  to 
require  the  appellees  to  give  the  bonds  required  by  the 
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statute,  and  with  this  exception,  construed  in  the  light 
of  the  interpretation  placed  upon  it  in  the  first  para- 
graph of  this  opinion,  is  approved. — Modified  and 

kFVlBMEJ). 
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A.  W.  Wiokham,  Receiver  of  The  First  National  Bank  ^^  i^^ 
OF  Ellsworth,  Kansas,  v.  Nelson  Hull  and  John 
T.    LiDDLB,    Executors  of  the  Estate  of  0.  N. 
Hull,  Deceased,  Appellants. 

Laches.  'J'he  delay  of  a  receiver  of  a  national  bank  for  over  eighteen 
months  after  an  assessment  of  the  capital  stock  of  the  bank, 
under  U.  S  Kev.  Statutes,  sections  5151,  5152,  to  enforce  the  same 
against  the  estate  of  a  stockholder  who  died  before  the  bank  had 
been  closed,  does  not  bar  a  claim  against  the  estate,  founded  upon 
a  judgment  recovered  therein,  although  no  reason  is  given  for  the 
delay,  u  here  the  estate  is  solvent,  and  no  prejudice  has  resulted 
from  the  delay. 

Estates:  fii.ing  claims:  Limitations,  A  claim  against  the  execu- 
tors arising  under  U.  S  Rev.  Statutes,  sections  5151,  515=?,  by 
reason  of  the  testator's  ownership  of  stock  in  a  national  bank 
which  was  closed  after  his  death  is  not  within  Code,  section  2421, 
providing  that  all  claims  of  the  fourth  class  against  decedent's 
estate  shall  l>e  barred  unless  filed  and  approved  within  twelve 
months  of  the  giving  of  notice  of  the  appointment  and  qualittca- 
tion  of  the  executors,  as  that  section  is  limited  to  claims  existing 
at  the  time  of  decedent's  death. 

Appeal  from  Linn  District  Court. — Hon.  W.  P.  Wolf, 

Judge. 

Wednesday,  May  26,  1897. 

On  May  21,  1894,  the  plaintiff  filed  a  claim  for 
approval  against  the  estate  of  O.  N.  Hull,  deceased. 
The  claim,  not  being  expressly  admitted  in  writing,  is 
to  be  considered  as  denied,  without  any  pleading  on 
behalf  of  the  estate.  Cbde,  section  2410.  The  applica- 
tion was  heard  by  the  court,  and  an  order  made  that  the 
claim  be  allowed  in  favor  of  the  plaintiff  in  the  sum  of 
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three  thousand,  seven  hundred  and  thirty  dollar*  and 
seventeen  cents  .  The  defendants  appeal. — AJ/irmed. 

C.  J.  Deacon  for  appellants. 

Bothrock  &  Grimm  for  appellee. 

Given,  J. — I.  The  facts  necessary  to  be  noticed 
are  these:  O.  N.  Hull  died,  testate,  December  6, 
1889.  His  will  was  probated  January  4,  1890.  The 
defendants  were  appointed  and  qualified  as  execu- 
tors January  16,  1890,  and  notice  thereof  was  duly 
publis'hed  for  three  consecutive  weeks,  commencing 
January  19,  1890.  The  estate  is  solvent  and  still 
in  process  of  settlement.  On  the  twenty-sixth  of 
January,  1891,  the  First  National  Bank,  of  Ells- 
worth, Kan.,  suspended  business;  and  on  the  eleventh 
day  of  February,  1891,  Mr.  Wickham  was  appointed 
receiver  of  said  bank  by  the  comptroller  of  the  cur- 
reney.  On  the  eleventh  day  of  December,  1891,  said 
comptroller  made  an  assessment  of  seventy-six  per  cent, 
upon  the  capital  stock  of  said  bank,  and  authorized  the 
receiver  to  enforce  the  payment  of  such  assessment 
against  the  stockholders  of  the  bank.  On  June  12, 1893, 
the  plaintiff  brought  an  action  against  these  defend- 
ants, as  executors  in  the  circuit  court  of  the  United 
States  northern  district  of  Iowa,  Cedar  Rapids  division, 
to  charge  said  estate,  under  the  statutes  of  the  United 
States,  with  siiid  assessment  upon  shares  of  the  capital 
stock  of  said  bank  owned  and  held  by  said  deceased  at 
his  death,  and  then  owned  by  said  executors  as  such. 
These  defendants  appeared,  and  defended  against  said 
action;  and  on  the  tenth  day  of  May,  1894,  upon  a  final 
hearing,  judgment  was  rendered  in  said  action  in  favor 
of  the  plaintiff  for  three  thousand,  four  hundred  and 
sixty-five  dollars  and  sixty  cents,  and  for  fifty-five  dol- 
lars and  twenty-one  cents,  costs.    See  Wickham  v.  Hull^ 
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60  Fed.  Rep.  326.  On  May  12,  1894,  the  plaintiff  filed 
his  claim  in  the  district  court  of  Linn  county  for  the 
allowance  of  said  judgment,  with  interest,  a6  a  claim 
against  said  estate,  and  the  single  contention  involved 
in  this  appeal  is  whether,  under  these  facts,  this  claim 
is  barred  because  not  filed  within  twelve  months  Siftet 
publication  of  notice  of  the  appointment  of  the  execu- 
tors, or,  in  other  words,  whether  the  facts  showed  such 
I)eculiar  circumstances  as  entitled  the  plaintiff  to 
equita'ble  relief.  By  the  judgment  of  the  federal  court, 
the  existence  of  the  indebtedness  was  judicially  deter- 
mined, but  the  question  as  to  whether  it  is  barred  by 
section  2421  of  the  C5ode  was  expressly  reserved  for  the 
decision  of  the  state  court,  the  learned  judge  saying: 
"I  hold  it  the  better  course  to  remit  the  decision  of  the 
matter  to  the  state  court. '^ 

II.  Section  2420  of  the  Code  divides  claims  against 
estates  into  five  classes,  as  follows:  (1)  Debts  entitled 
to  preference  under  the  laws  of  the  United  States;  (2) 
public  rates  and  taxes;  (3)  claims  filed  within  six  months 
after  the  first  publication  of  the  notice  given  by  the 
executors  of  their  appointment;  (4)  all  other  debts;  (5) 
legacies.  Section  2421  is  as  follows:  "All  claims  of 
the  fourth  of  the  above  classes  not  filed  and  proved 
within  twelve  months  of  the  giving  of  the  notice  afore- 
said are  forever  barred,  unless  the  claim  is  pending  in 
the  district  or  supreme  court,  unless  peculiar  circum- 
stances entitle  the  claimant  to  equitable  relief."  In 
Savery  v.  Sj/pher,  39  Iowa,  675,  this  court  held  that  the 
limitation  applies  only  to  claims  existing  at  the  time 
of  the  decedent's  death,  and  not  to  de'bts  subsequently 
incurred  by  the  estate.  In  Sankey  v.  Cook,  82  Iowa,  126 
(47  N.  W.  Rep.  1077),  we  held,  in  effect,  that  a  claim 
which  is  continj2;ent  upon  the  result  of  litigation  will  not 
be  barred  because  of  a  failure  to  file  and  approve  the 
same  within  the  twelve  months,  especially  where  the 
estate  remained  unsettled  and  was  solvent.  The  liability 
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for  which  the  judgment  under  conisderation  was  ren- 
dered arose  under  sections  5151  and  5152  of  the  Revised 
Statutes  of  the  United  Stotee.    Section  5151  enacts  that 
"the  shareholders  of  every  national  banking  association 
shall  be  held  individually  responsible,  equally  and  rata- 
bly, and  not  one  for  another,  for  all  contracts,  debts  and 
engagements  of  such  association  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof. 
In  addition  to  the  amount  invested  in  such  shares."  Sec- 
tion 5152  enacts  that  "persons  holding  stock  as  execu- 
tors, administrators,  guardians,  or  trustees,  shall  not 
be  personally  liable  as  stockholders;  but  the  estates 
and  funds  in  their  hands  shall  be  liable  in  like  manner 
and  to  the  same  extent  as  the  testate,  intestate,  ward  or 
person  interested  in  such  tru«t  funds  would  be  if  living 
and  competent  to  act  and  hold  stock  in  his  own  name/' 
This  statutory  liability  is  not  in  favor  of  the  bank,  but 
of  its  creditors,  and  did  not  arise  until,  by  reason  of  the 
insolvency  of  the  bank,  it  did  not  have  sufficient  assetu 
out  of  which  payment  of  its  liabilities  could  be  enforced. 
Under  the  law,  this  liability  may  be  enforced  through 
the  receiver  for  the  benefilt  of  the  creditors,  and  the  lia- 
bility now  sought  to  be  enforced  is  against  the  estate 
under  the  provisions  of  said  section  5152.    The  twelve 
months  allowed  for  filing  claims  expired  January  19, 
1891.    At  that  date  the  bank  was  open  and  transacting 
business  in  the  usual  way,  and  it  was  not  until  January 
26, 1891,  that  it  suspended,  and  not  until  February  11, 
1891,  that  the  receiver  was  appointed.    In  view  of  these 
conditions,  it  is  clear  that  up  to  January  19,  1891,  the 
liability  was  contingent  and  undetermined,  and  that 
there  was  no  claim  that  could  have  been  filed  and  proven 
prior  to  that  date.    This  claim  did  not  exist  at  the  time 
of  Mr.  Hull's  death,  but  has  arisen  since,  as  a  liability, 
against  his  estate,  and  is  therefore  within  the  rule 
announced  in  Savery  v.  Sypher,  supra.     It  was  a  con- 
tingent and  undetermined  claim  on  and  before  January 
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19,  1891,  and  is  therefore  within  the  rule  of  Sankey  v. 
Cook,  supra,  and-  not  subject  to  the  limitation  provided 
in  section  2421. 

III.  Appellant^s  counsel  cite  many  cases  to  show 
that  no  claim  has  been  allowed  by  this  court  where, 
through  negligence,  the  claimant  has  failed  to  file  and 
prove  his  claim  within  the  time  prescribed  in  section 
2421,  but,  that  limitation  not  applying  to  this  cMm,  the 
cases  are  not  in  jwint.  The  receiver  came  into  i>ossesslon 
of  the  assets  on  February  23, 1891;  the  assessment  was 
made  by  the  comptroller  December  11,  1891;  and  on 
June  12,  1893,  the  receiver  commenced  his  action  to 
enforce  the  same.  While,  for  anything  that  appears, 
that  action  might  have  been  commen-ced  sooner,  yet  the 
delay  was  without  prejudice  to  the  estate.  By  that 
action  the  defendants  were  notified  of  the  claim,  and,  as 
was  their  right,  appeared  and  defended  against  it.  The 
judgment  was  rendered  on  the  tenth  day  of  May,  1894, 
filed  in  the  district  court  for  allowance  on  the  twelfdi 
day  of  May,  1894,  and,  by  the  evidence  before  us,  is  fully 
proven  to  be  a  legal  and  valid  claim  against  the  estate. 
We  do  not  think  it  should  be  said  in  the  face  of  this 
record  thait  the  plaintiff  has  been  so  negligent  in  the 
presentation  and  prosecution  of  this  claim  as  that  the 
same  should  be  held  to  be  barred.— Affirmed. 


M.  A.  Parsons,  Appellant,  v.  C.  G.  Wright. 

Const mction  of  Pleadings:  landlord  and  tenant.  A  complaint  by 
a  lessor  set  out  a  provision  of  the  lease,  that  if  the  lessee  held  over 
after  a  forfeiture,  he  should  pay  a  certain  sum  per  day  as  liquidated 
damages,  and  alleged  damages  by  failure  to  pay  rent,  and  that 
lessee  held  over,  and  that  such  sum  per  day  was  justly  due.  It 
did  not  allege  an  election  to  declare  a  forfeiture,  nor,  in  terms 
that  the  sum  claimed  was  for  liquidated  damages.  Held,  that  an 
answer  denying  that  any  sum  was  due  to  plaintiff  under  the  lease, 
was  sufficient  to  put  in  issue  the  question  whether  plaintiff's  claim 
was  (or  Uquidated  damages,  or  a  penalty. 
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Forfeiture  of  Lease.  An  indebtedness  from  a  landlord  to  his  tenant, 
on  account  of  the  former's  occupancy  of  a  part  of  the  premises, 
in  an  amount  in  excess  of  an  installment  of  rent,  prevents  the 
non-payment  of  such  installment  from  workingr  a  forfeiture, 
under  a  provision  of  the  lease  grivins*  the  landlord  the  option  to 
declare  a  forfeiture  for  failure  to  pay  the  monthly  installments  of 
rent  when  due. 

Appeal  from  Cedar  District  Court. — Hon.  William  P. 
WoLP,  Judge. 

Wednesday,  May  26, 1897. 

On  August  22,  1895,  the  plaintifiP  filed  his  petition, 
alleging,  in  substance,  as  follows:  That  on  October  1, 
1894,  he  leased,  by  written  contract,  set  out,  to  the 
plaintiff,  a  certain  building,  for  the  period  of  one  year 
from  that  date,  at  the  rental  of  six  dollars  per  month,  to 
be  paid  at  the  end  of  each  month.  That  the  defendant 
failed  to  pay  the  rent  for  the  months  of  July  and 
August,  1895.  That  said  lease  provides  as  follows: 
"And  the  said  second  party  further  covenants  that,  in 
case  immediate  possession  be  not  given  on  forfeiture  of 
this  lease,  or  at  the  expiration  of  the  full  term  thereof, 
to  pay  to  the  said  party  the  sum  of  one  dollar  for  each 
and  every  day  the  said  premises  shall  be  thus  withheld; 
second  party  agreeing  hereby  that  the  same  be  the  liqui- 
dated damages  for  withholding  such  possession;  time 
being  of  the  essence  of  this  contract."  He  alleges  that 
the  defendant  refused  to  vacate  and  deliver  possession 
of  eaid  premises  to  plaintiff;  that  by  the  non-payment  of 
said  rent  said  lease  was  forfeited,  and  the  rent  of  one 
dollar  per  day  is  now  justly  due  and  unpaid;  that 
defendant  has  been  in  possession  of  said  premises  for 
the  period  of  sixty  days  since  the  non-payment  of  said 
rent  and  forfeiture.  In  an  amendment  filed  December 
5, 1895,  plaintiff  claims  for  an  additional  fifty  days'  jws- 
session,  making  one  hundred  and  ten  days  in  all,  for 
which  he  asks  to  recover  one  hundred  and  ten  dollars. 
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He  also  asks  for  special  execntioB  against  the  proi>erty 
kept  in  the  building,  under  provisions  of  the  lease 
referred  to.  The  defendant  answered  the  original  peti- 
tion September  3,  1895,  admitting  the  execution  of  the 
lease  and  possession  of  the  premises,  but  denying  "that 
there  is  any  sum  whatever  due  the  plaintiff  under  said 
lea^e,  and  that  he  is  in  any  way  indebted  to  the  plaintiff 
under  said  lease/'  The  defendant  sets  up  a  counter- 
claim for  certain  uses  made  of  said  premises  by  the 
plaintiff  during  the  year,  and  for  damages  caused  by 
plaintiff's  refusing  to  allow  him  to  set  up  a  certain  laun- 
dry machine  in  said  building.  Plaintiff  replied,  denying 
the  counter-claim,  and  alleging  that  under  a  certain 
provision  of  the  lease  he  had  a  right  to  refuse  to  iiUow 
said  machinery  to  be  set  up  in  said  building.  The  case 
was  tried  to  a  jury,  and  a  verdict  returned,  "We,  the 
jury,  find  for  the  defendant,"  upon  which  verdict  judg- 
ment was  rendered.    Plaintiff  appeals. — Aj/irmed. 

Isaac  Landt  for  appellant. 

Wright  &  Wright  for  appellee. 

Given,  J. — I.  It  will  be  observed  that  this  action 
is  not  to  recover  for  the  monthly  rent  of  six  dollars 
alleged  to  be  due  and  unpaid,  nor  to  recover  for  posses- 
sion of  the  premises  after  the  expiration  of  the  year  for 
which  the  lease  ran.  It  is  to  recover  one  dollar  per  day 
under  the  provisions  of  the  lease  qucrted  above, 
upon  the  theory  that  the  lease  had  been  forfeited. 
The  court  instructed  a«  follows:  "You  are  instructed 
that  under  the  terms  of  the  written  lease  and 
under  *he  undisputed  evidence,  plaintiff,  as  a  mat- 
ter of  law,  would  not  be  entitled  to  recover  for 
forfeiture  claimed,  but  only  for  the  unpaid  rent 
during  the  time  the  premises  were  occupied  by 
defendant,  at  the  rate  of  six  dollars  per  month,  with 
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interest  at  six  i)er  cent,  on  each  month's  rent  from  the 
time  it  became  due/'  Plaintiff  complains  of  this  instruc- 
tion upon  the  ground  that  his  claim  that  the  one  dollar 
per  day  is  stipulated  and  liquidated  damages  is  not 
denied  in  the  answer.  The  pleadings,  though  volum- 
inous,  aie  not  as  definite  as  they  should  be.  For 
instance,  plaintiff  sued  to  recover  for  possession  held 
during  the  term  of  the  lease,  relying  upon  a  forfeiture 
thereof  by  a  failure  to  pay  rent.  The  lease  gives  the 
plaintiff  the  option  to  declare  a  forfeiture  for  such  a 
failure,  but  he  does  not  aver  that  he  ever  exercised  that 
option,  or  declared  the  lease  forfeited.  Neither  does  he 
allege,  in  terms,  that  the  amount  claimed  is  due  as  liqui- 
dated damages,  but  simply  alleges  that  the  sum  "is 
justly  due  from  defendant."  We  think  defendant's 
denial  that  there  is  any  sum  whatever  due  to  the  plain- 
tiff under  the  lease  was  sufficient  to  put  in  issue  the 
nature  of  plaintiff's  -claim,  and  to  call  for  an  instruction 
on  that  subject 

II.  Plaintiff  contends  that  the  clause  in  the  lease 
quoted  above  fixes  the  one  dollar  per  day  as  liquidated 
damages,  and  not  as  penalty,  and  therefore  the  court 
erred  in  giving  said  instruction.  If  it  be  conceded  that 
the  provision  as  to  one  dollai*  i)er  day  is  liquidated 
damages  and  not  penalty, — a  matter  we  do  not  deter- 
mine,— ^yet,  under  the  uncontradicted  evidence,  the 
instruction  was  not  prejudicial  to  the  plaintiff.  Under 
the  lease  the  rent  was  not  payable  until  the  end  of  each 
calendar  month.  Plaintiff  says  in  his  petition,  filed 
August  22,  1895,  that  defendant  has  neglected  and 
refused  to  pay  the  rent  for  July  and  August,  1895.  9P!ie 
rent  for  August  was  not  due  at  the  commencement  of 
this  action,  and  the  right  to  then  forfeit  the  lease  rested 
solely  upon  the  failure  to  jmj  the  six  dollars  for  July. 
Plaintiff  admits  in  his  evidence  that  he  was  occupying 
part  of  the  leased  premises  with  wood,  clover  seed,  and 
other  articles,  as  charged  in  the -counter-claim;  that  th^ 
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room  occupied  by  the  wood  would  be  worth  one  dollar 
and  fifty  cents,  the  clover  seed  fifty  cents,  and  the  rub- 
bish up  stairs  fifty  cents  a  month.  It  is  very  clear,  under 
the  evidence,  that  the  jury  was.  warranted  in  finding  in 
favor  of  the  defendant  on  his  counter-claim  in  an 
amount  equal  to  that  due  to  the  plaintiflf  for  rent.  This 
indebtedness  of  the  plaintiff  to  the  defendant  existed  at 
the  time  that  the  plaintiff  claims  the  lease  became  for- 
feited for  non-payment  of  rent,  while  the  fact  is  that ' 
there  was  no  rent  due  to  the  plaintiff,  and  therefore  he 
had  no  right  to  forfeit  the  lease.  It  seems  to  u«  that 
under  the  pleadings  it  was  error  for- the  court  to  allow 
the  plaintiff  to  recover  for  the  unpaid  rent,  but  of  this 
neither  party  ie  complaining.  Our  conclusion  is  that 
the  court  was  fully  warranted  in  instructing  the  jury 
that  under  the  terms  of  the  lease  and  the  undisputed  evi- 
dence the  plaintiff  was  not  entitled  to  recover  for  the 
forfeiture  claimed.    The  judgment  of  the  district  court  is 

AFFIRMED. 


F.  H.  TowNSEND  V.  A.  N.  AND  N.  A.  White,  Appellants, 
and  George  and  Mary  Haver. 

Statute  OF  frauds:  order  op  liens.  An  aprreement  by  a  vendor, 
that  hi8  ^  endofs  lien  shall  be  subordinate  to  a  mechanic's  lien 
for  material  to  be  furnished  to  the  purcliaser  for  improving  the 

1  property,  is  not  a  contract  for  the  transfer  of  an  interest  in  real 
estate,  within  the  inhibition  of  the  statute  of  frauds  against  verbal 
contracts  for  such  purposes;  nor  is  it  within  the  statute  as  an 
agreement  to  answer  for  the  debt  of  another. 

Jodgments:  liens.  Plaintiff,  in  an  action  to  establish  a  lien  against 
a  wife's  property  for  material  furnished  under  a  contract  with  her 
husband  is  entit  ed  to  a  judgment  establishing  his  lien  as  a 
mechanic's  lien,  and  not  as  a  mere  equitable  lien,  where  the  hus- 

2  band  a  d  wife  make  default  and  a  mortgagee  of  the  property  who 
contests  the  priority  of  the  lien  over  his  mortgage  does  not  ques- 
tion that  if  plaintiffs  lien  is  to  be  established,  it  should  be  estab- 
lished as  a  mechanic's  lien. 
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Appeal  from  Cass  District  Court. — Hon.  W.  B.  Qbben, 

Judge. 

Wednesday,  May  26,  1897. 

A.  N.  AND  N.  A.  White  sold  to  Mary  M.  Haver,  wife 
of  George  Haver,  ten  acres  of  land,  for  the  agreed  price 
of  six  hundred  and  fifty  dollars,  no  part  of  which  wa^ 
paid,  and  for  the  security  of  which  a  vendor's  lieu 
existed.  The  pkintiCf  furnished  the  material  to  erect 
a  house  and  barn  on  the  land,  and  this  action  is  to  estab- 
lish a  lien  for  the  rtiaterial  so  furnished,  as  prior  to  the 
lien  of  A.  N.  and  N.  A.  White.  A.  N.  and  N.  A.  White,  by 
cross-bill,  seek  a  foreclosure  of  their  lien,  and  the  ques- 
tion is  presented  as  to  which  lien  takes  priority.  The 
district  court  denied  to  plaintiff  a  mechanic's  lien,  but 
gave  to  him  an  equitable  one,  with  priority  over  the  lien 
of  the  defendants  White,  and  established  a  lien  in  favor 
of  each.  Defendants  White  appealed  from  the  order 
giving  plaintiff  a  priority,  and  plaintiff  appealed  from 
the  order  denying  the  mechanic's  lien. — Reversed  on 
plaintiff's  appeal,  and  affirmed  on  defendant's  appeal. 

Dowell  &  Parrish  for  appellants  White. 

White,  Swan  &  Bruce  for  appellant  Townsend. 

Granger,  J. — I.  The  parties  are  not  in  dispute 
but  that  the  vendor's  lien  would  take  priority  in  the 
a'bsence  of  particular  facts  to  change  the  rule.  The 
claim  of  plaintiff  is  that,  before  he  furnished  materials, 
he  had  an  agreement  with  the  defendants  White  that  he 
should  furnish  the  material  for  the  buildings,  and  that 
his  lien  should  be  prior  to  any  interest  of  theirs,  and  that 
he  furnished  the  materials  in  pursuance  of  such  agree- 
ment. The  parties  are  in  dispute  as  to  this  proposition 
of  fact.    We  conclude  from  the  evidence  that  such  was 
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the  undersbanding.  It  is  probably  true  that  the  word 
"lien''  was  not  used,  but  one  of  the  Whiites  was  the  first 
to  see  and  talk  with  plaintiff  about  furnishing  the 
materials.  They  had  sold  the  land  without  any  pay- 
ment, and  were  desirous  of  having  the  improvements 
made,  and  the  talk  was  that  plaintiff  should  fur- 
nifiph  the  materials,  and  should  be  first  paid.  This 
was  clearly  the  understanding  and  that  is  not  denied. 
We  have  no  doubt  thart:  plaintiff  understood,  and 
that  defendants  White  did  understand,  or  art  least 
should  have  understood,  that  the  land  should  stand 
first  as  a  security  for  plaintiff's  claim.  The  lan- 
guage must  be  viewed  in  the  lig'ht  of  the  surround- 
ings and  the  reasons  for  making  the  preference  as 
to  payment.  It  is  not  important  to  elaborate  the  point. 
It  is  one  of  fiaet,  and  we  are  not  in  doubt  as  to  it,  as  the 
evidence  is  presented. 

II.  It  is,  however,  said  that  the  evidence  to  show 
the  fact  of  such  agreement  is  incompetent,  because  it  is 
oral,  and  the  promise  is  to  answer  for  the  debt  of 

another.  We  can  hardly  see  how.  The  trans- 
1  action  does  not  seem  to  us  to  "bear  any  relation  to 

the  statute  of  frauds.  There  was  no  debt  when 
the  agreement  was  made,  nor  was  there  any  agreement 
to  pay  a  debt.  It  is  also  said  the  evidence  was  incompe- 
tent, because  the  contract  was  for  the  transfer  of  an 
interest  in  real  estate.  What  interest?  The  defend- 
ants had  their  vendor's  lien,  and  they  have  it  yet.  They, 
by  their  agreement,  permitted  another  lien,  if  it  should 
attach,  to  be  prior  to  it  No  conceivable  interest  in  the 
land  was  transferred.  The  sale  of  the  land  by  defend- 
ants and  the  agreement  with  plaintiff  were  so  near  in 
point  of  time  that  they  may  be  said  to  be  simultaneous. 
In  no  sense  can  there  be  said  to  have  been  any  transfer 
of  an  interest  in  real  estate.  The  interests  or  liens  are 
preserved  just  as  they  attached  under  the  agreement. 
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III.  It  appears  that  the  title  to  the  land  is  in  the 
wife,  and  the  contract  for  the  lumber  was  made  with 
her  husband,  and,  as  we  understand,  because  of  the  situ- 
ation of  the  title,  the  district  court  esta^blished  an  equi- 
table, instead  of  a  mechanic's  lien.  The  defend- 
2  ants*  White  do  not  question,  if  a  lien  is  to  be 

esta'blished,  that  it  should  be  a  mechanic's  lien; 
and  the  defendants  Haver  are  in  default,  and  have  at  no 
time  questioned  the  right  to  such  a  lien.  This  situation 
makes  it  unnecessary  to  give  reason  for  our  conclusion, 
and  we  simply  state  it,  that  a  mechanic's  lien  should 
have  been  established  in  favor  of  plaintiff.  On  plain- 
tiff's appeal  the  judgment  is  reversed.  On  defendant's 
api>eal  it  is  affirmed. 


E.  A.  Wadleigh    v.  F.  D.  McDowell   &   Company, 
Appellants. 

Conlractfls  warranty:  Practice.  Defendant  cannot  defeat  an 
action  for  goods  sold  and  labor  performed  in  roofing  a  house  under 
an  understanding  that  the  labor  and  material  should  be  paid  for, 
at  least  in  part,  by  proof  of  a  breach  of  warranty  by  the  plaintiif 
in  respect  to  the  old  roofing;  but  his  remedy  is  confined  to  a  claim 
for  damages  for  the  breach. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Wednesday,  May  26,  1897. 

Action  for  goods  sold  and  labor  performed.  Trial 
to  jury;  verdict  and  judgment  for  plaintiff;  and  defend- 
ants appeal. — Affirmed, 

Hayes  (6  Schuyler  for  appellants. 

No  appearance  for  appellee. 
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Ladd,  J. — In  February,  1893,  the  plaintiff  placed 
sixty-two  rolls  of  roofing  paper,  of  the  reasonable  valne 
of  one  hundred  and  eighty-«ix  dollars,  on  the  defend- 
ants' building,  and  this  action  is  brought  to  recover 
therefor.  For  answer,  the  defendants  allege  that  in 
1891  the  plaintiff  placed  roofing  on  the  same  building, 
receiving  payment  therefor,  and  warranted  it  to  be  of 
good  material,  and  that  it  would  last  for  five  years;  that 
it  was  not  as  represented  and  would  not  turn  water;  and 
that  plaintiff,  having  failed  to  remedy  the  defects, 
furnished  the  roofing  in  controversy  in  order  to  comply 
with  his  w  arranty.  No  counter-claim  was  pleaded.  The 
court  told  the  jury  that  the  burden  was  on  the  defend- 
ant to  estaiblish  the  warranty,  and  the  breach  thereof, 
and  that  the  old  roofing  was  practically  worthless,  and 
that  plaintiff  put  the  second  roof  on  the  building  in 
order  to  comply  with  his  warranty.  The  appellants 
insist  that  it  was  only  incumbent  on  them  to  establish 
a  warranty,  and  that  the  roof  was  placed  to  comply  with 
it.  This  contention  is  argued  on  the  assumption  that 
the  evidence  is  other  than  appears  from  the  record.  The 
evidence  of  defendants  tends  to  show  that  the  plaintiff 
repaired  the  roofing  several  times  without  charge,  and 
then  said,  if  he  did  not  make  it  good,  he  would  put  on  a 
new  roof.  Bentley  says:  "We  were  obliged  to  have  a 
new  roof  right  away,  and  we  agreed  to  pay  Mr.  Wad- 
leigh  extra  for  it"  McDowell  testified:  "A  short  time 
preceding  the  putting  on  of  the  second  roof,  I  went  to 
see  the  plaintiff,  and  he  went  with  me  on  the  roof,  and 
he  said  it  could  not  be  made  good,  and  that  he  would 
put  on  a  new  roof,  which  he  proceeded  to  do,  and  which 
is  the  roof  mentioned  in  this  case."  The  plaintiff  testi- 
fied that  he  told  Bentley:  "I  will  put  a  roof  on  there  if 
you  request  it,  but  at  your  expense."  And  Bentley  said: 
"They  had  got  to  have  it,  and  to  put  it  on."    He  then  put 
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on  the  roofing.  Thfe  is  undisputed.  'Dentley  and  McDow- 
ell compose  the  defendant  firm.  So  that,  by  ttie  undis- 
puted testimony,  it  is  shown  the  second  roofing  was  not 
placed  in  order  to  comply  with  any  warranty,  but  upon 
agreement  between  plaintiff  and  a  member  of  the  firm 
that  it  should  be  paid  for  at  least  in  part.  Certainly, 
under  these  circumstances,  the  appellants  have  no 
just  ground  of  complaint,  and,  in  any  event,  were 
not  entitled  to  the  relief  asked,  unless  it  appeared 
the  first  roofing  was  worthless.  The  naked  prom- 
ise to  put  new  roofing  on  the  building  was  without 
consideration,  and  plaintiff  was  not  bound  thereby, 
unless  he  so  did,  in  pursuance  of  the  promise.  If 
the  first  roof  was  of  some  value,  and  there  was  a 
warranty,  and  a  breach  thereof,  the  defendants'  rem- 
edy was  in  a  claim  for  damages,  and  not  in  an 
attempt  to  defeat  the  recovery  for  the  second  roof  fur- 
nished, with  the  understanding  that  it  should  be  paid 
for,  at  least  in  part.  Other  exceptions  are  based  on  the 
same  assumption,  that  the  evidence  was  different  than 
appears  on  the  record  before  us,  and  requirs  no  con- 
sideration. The  objections  to  the  rulings  on  admissi- 
bility of  evidence  are  without  merit  A  party  will  not 
be  permitted  to  make  out  his  defense  by  improper  cross- 
examinations.  There  appears  no  prejudicial  error,  and 
the  judgment  must  be  affirmed. 


John  M.  Day  v.  Mary  E.  Brenton,  Glide  E.  Brenton, 
Charles  R.  Brenton,  Eva  A.  Brenton,  and  Charles 
R.  Brenton,  and  Clidb  E.  Brenton,  Executor, 
Appellants. 

Morff^ago:     release:     Innocent  purchaser,     A  purchaser  in  good 
faith  of  land  conveyed  by  a  deed  of  trust,  who  relies  upon  the 
1    recorded  satisf actio  »  by  the  trustee  of  the  notes  and  deed  of  trust, 
purporting  to  be  executed  after  the  notes  had  matured  and  recit- 
ing the  receipt  of  payment,  is  entitled  to  protection  against  the 
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cestui  que  trust  or  their  assignees,  although  the  notes  had  not  in 
fact  been  paid  and  the  trustee  had  therefore  no  authority  to  sat- 
isfy the  deed.    Citing  Field  v.  Schipffdin.l  John.  Ch.  150;  Aliern  v. 

2  Freeman  (Minn.)  71  JN.  W.  Eep.  588;  Merrill  v.  Luce  (S.  D.)61 
N.  W.  Rep.  43;  Whipple  v.  Fowler  (Neb.)  60  N.  W.  Rep.  19;  Jones 
V.  Clark,  25  Grat.  656;  Carter  v.  Bank,  36  Am.  Rep.  841;  Weldon 
V.  Tollmann,  15  C.  C.  A.  138  (67  Fei  Rep  986). 

Same:    tielease  by  trustee.    Where  one  of  the  joint  owners  of  land 

assumes  a  mortgage  subject  to  which  it  was  purchased,  and  gives 

1    to  one  of  his  co-owners  a  trust  deed  to  secure  payment  thereof,  a 

decree,  in  a  suit  between  the  grantor  in  such  trust  deed  and  the 

trustee  for  partition  and  an  accounting,  that  such  grantor  was 

3  bound  to  pay  the  mortgage  and  that  on  payment  thereof  "the 
clerk  of  the  court"  should  satisfy  the  trust  deed,  does  not  deprive 
the  trustee  of  power  to  satisfy  it,  the  beneficiaries  not  being 
parties. 

Same.    Since  the  right  of  the  trustee  to  satisfy  the  trust  deed  could 
1    not  be  abridged  in  such  suit,  its  pendency  did  not  affect  the  rights 
8    of  one  purchasing  the  land,  relying  on  the  satisfaction  by  the 
trustee. 

Splitting  causb  of  action.    A  mortgagee  who  forecloses  his  mort- 
gage in  an  independent  suit  without  asking  to  recover  for  taxes 

4  paid  under  a  provision  of  the  mortgage,  cannot  assign  the  claim 
for  taxes  and  vest  in  his  assignee  the  right  to  recover  them,  as 
that  would  allow  t.«  ^  splitting  of  a  cause  of  action. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Thursday,  May  27,  1897. 

Suit  in  equity  to  foreclose  a  deed  of  trust,  in  the 
nature  of  a  mortgage,  made  and  executed  by  Pat  and 
Mary  Kenney,  to  Peter  A.  Johnson,  covering  certain 
land  in  Dallas  county.  Defendants,  who  are  the  widow 
and  heirs  at  law  of  W.  H.  Brenton,  deceased,  claim  that 
decedent  was  a  purchaser  of  the  premises  for  value,  and 
without  notice,  and  that,  at  the  time  he  purchased,  the 
deed  of  trust  was  apparently  satisfied  and  released  of 
record  by  Peter  A.  Johnson,  the  trustee  named  therein. 
The  lower  court  gave  plaintiff  a  judgment  and  decree^ 
and  defendants  apj^eal. — Reversed. 
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White  &  Clarke  for  appellants. 

Dudley  &  Coffin  for  appellee. 

Dbbmbr,  J.  —  The  deed  of  trust  in  suit  conveyed 
che  property  to  Peter  A.  Johnson,  of  Polk  county,  sub- 
ject to  these  conditions:  "That  if  the  said  Patrick  Ken- 
ney,  his  heirs,  executors,  or  administrators,  shall  p  v 
or  cause  to  be  paid  to  the  Iowa  Loan  &  Trust  Company, 
their  executors,  administrators,  or  assigns,  the  sum  of 
one  thousand  dollars,  on  or  before  the  first  day  of 
November,  1886,  and  to  James  Lamb  three  hundred  and 
eiffhty-six  dollars  and  sixty-one  cents  on  or  before  the 
twenty-first  day  of  March,  1884,  and  sixty-three  dollars 
and  thirty-four  cents  accrued  interest,  and  taxes  for 
1882,  with  interest  thereon  a€cordin{?  to  the  tenor  and 
effect  of  the  promissory  notes  given  to  said  Iowa  Loan 
and  Trust  Company,  given  with  the  mortgage  by  James 
Lamb,  and  assumed  by  Johnson  and  Kenney,  and  to 
be  paid  by  P.  Kenney,  as  shown  on  said  notes,  then  these 
presents  to  be  void;  otherwise  to  remain  in  full  force/^ 
Appellee  claims  to  be  the  owner,  by  indorsement,  of  the 
note  referred  to  in  these  conditions,  as  payable  to  James 
Lamb;  and  this  suit  is  for  judgment  on  that  note,  and 
to  foreclose  the  deed  of  trust.  After  the  execu- 
1  tion  of  the  deed  of  trust,  and  on  or  about  the 

thirteenth  day  of  November,  1886,  Peter  A.  John- 
son, the  grantee  named  therein,  made  a  satisfaction 
piece,  acknowledging  that  the  same  was  "reileemed, 
paid  off,  satisfied,  and  discharged  in  full."  This  satisfac 
tion  was  duly  filed  for  record  with  the  re<x)rder  of  Dallas 
county.  Johnson  had  no  authority,  express  or  implied, 
from  appellee,  who  then  held  the  Lamb  note,  to 
entf^r  this  satisfaction  of  record.  Thereafter  W.  H. 
Bren'ton  purchased   the   property,   relying   upon   tiho 
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recorded  satisfaction  of  the  mortgage,  and  believ- 
ing  that  the  Lamb  note  had  been  paid.  Appellee 
contends  that  the  deceased  was  not  justified  in  relying 
upon  the  satisfaction  for  two  reasons:  (1)  Because  the 
authority  of  the  trustee  was  expressly  limited  to  an 
actual  payment  of  the  debts  by  Kenney  to  the  person  or 
persons  who  held  the  notes  described  in  the  instrument; 
and  (2)  because  of  a  decree  entered  of  record  in  a  suit 
wherein  Peter  A.  Johnson,  by  his  next  friend,  was 
plaintiff,  and  Pat  Kenney  was  defendant,  wherein  it  was 
determined  that,  as  between  them,  Kenney  was  bound 
to  pay  the  notes  secured  by  the  deed  of  trust,  and 
further  decree  "that  upon  the  release  of  said  mortgage 
to  the  Iowa  Loan  and  Trust  Company,  and  the  payment 
of  said  note  to  James  Lamb,  or  the  release  of  the  surety 
now  on  said  note,  that  the  clerk  of  this  court  en  ter  satis- 
f  a-etion  of  the  mortgage  made  by  Pat  Kenney  and  Mary 
Kenney  to  Peter  A.  Johnson^  dated  March  21, 1893.'' 

To  properly  solve  the  questions  presented,  a  further 
statement  of  the  facts  is  necessary.  It  appears  from  the 
record  that  Lamb  sold  the  land  covered  by  the  mort- 
gage to  G.  I.  Johnson,  the  father  of  Peter  A.  eTohnson, 
and  the  father-in-law  of  Pat  Kenney.  At  the  time  of  the 
sale,  the  Iowa  Loan  and  Trust  Company  held  an  unsat- 
isfied mortgage  upon  the  property.  Johnson,  the  father, 
agreed  to  pay  Lamb  one  thousand,  four  hundred  and 
fifty  dollars;  one  thousand  dollars  of  which  was  covered 
by  an  assumption  and  agreement  to  pay  the  Iowa  Loan 
and  Trust  Company  mortgage,  and  the  remainder  to  be 
paid  to  Lamb.  He  caused  the  land  to  be  conveyed  (by 
Lamb)  to  his  son  and  son-in-law,  and  Kenney 
agreed  to  pay  the  consideration  to  Lamb.  Kenney 
thereupon  executed  his  note  to  Lamb  for  the  amount 
stated  in  the  deed  of  trust,  and  G.  I.  Johnson 
signed  the  same  as  surety.  He  also  assumed  and 
agreed  to  pay  the  mortgage  to  the  Iowa  Loan  and 
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Trust  Company,  and  at  op  near  the  same  time,  and 
to  indemnify  G.  I.  Johnson  and  Peter  A.  Johneon, 
who  owned  one-half  the  property  covered  by  the  eom- 
I>any  mortgage,  executed  the  deed  of  trust  in  suit  Attet- 
wards  some  controversy  arose  between  Peter  A.  Johneon 
and  Kenney  with  reference  to  their  rights  in  and 
to  the  premises,  and  Johnson  brought  suit  against 
Kenney  for  partition,  and  for  an  accounting  between 
them.  In  this  suit  it  was  decreed  that  Peter  A. 
Johnson  and  Pat  Kenney  were  each  the  owners  of  an 
undivided  one-half  interest  in  the  land;  that  Kenney 
was  individually  bound  to  pay  the  mortgage  to  the  trust 
company  and  the  note  in  favor  of  Lamb;  and  that  the 
mortgages,  as  between  them,  were  liens  upon  the  land 
set  apart  to  Kenney,  to  be  first  paid  therefrom;  and 
further  decreed  that  upon  release  of  said  mortgage  to 
the  trust  company  and  payment  of  the  note  to  Lamb, 
or  the  release  of  the  surety  on  the  note,  the  clerk  enter 
a  satisfaction  of  the  mortgage  made  by  Kenney  and  wife 
to  Peter  A.  Johnson,  being  the  mortgage  or  deed  of 
trust  in  suit.  Shortly  after  the  execution  of  the  note  to 
Lamb,  and  before  its  maturity,  he  sold  and  indorsed  it 
to  plaintiff,  and  some  time  thereafter  executed  a  formal 
assignment,  referring  to  the  mortgage  in  suit.  There- 
after the  loan  and  trust  company  foreclosed  its  mort- 
gage, and  sold  the  land  under  execution  to  Jennie  A. 
Rivers,  Rivers  sold  to  Collins,  Ck)llins  to  Hoff,  and  Hoff 
to  Brenton.  Neither  CJollins,  Hoff,  nor  Brenton  had  any 
notice  of  the  mortgage  in  suit,  except  such  as  the  record 
imparted,  and  some  of  these  grantees  expressly  say  that 
they  relied  upon  the  satisfaction  appearing  of  record  at 
the  time  they  purchased.  There  is  some  doubt  about 
Lamb's  knowledge  of  the  mortgage  to  Peter  A.  Johnson 
until  after  it  was  satisfied  of  record,  but,  as  the  case 
turns  npon  another  proposition,  we  will  not  attempt  a 
solution  of  the  doubt. 
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As  we  view  it,  the  case  turns  upon  the  authority  or 
apparent  authority  of  the  trustee  to  satisfy  the  mort- 
gage or  deed  of  trust.    In  addition  to  the  conditions  to 

which  we  have  referred,  this  instrument  pro- 
2  vided:    "And  it  is  further  agreed  that  if  default 

shall  be  made  in  the  payment  of  said  sum  of 
money  or  any  part  thereof,  principal  or  interest,  or  if  the 
taxes  assessed  on  the  above-described  real  estate  shall 
remain  unpaid  for  the  space  of  three  months,  and  after 
the  same  are  due  and  payable,  then  the  whole  indebted- 
ness shall  become  due,  and  the  said  party  of  tl  e  second 
part,  his  heirs  or  assigns,  may  proceed  by  foreclosure  or 
in  any  other  lawful  mode  to  make  the  amount  of  said 
note/'  It  is  no  doubt  true  that  Peter  A.  Johnson,  the 
trustee,  had  no  authority  to  release  the  deed  of  trust, 
except  ui)on  payment  of  the  notes  secured  thereby;  and 
;it  is  conceded  that,  as  between  the  parties,  or  persons 
having  notice,  a  release  executed  by  a  trustee  without 
authority  of  the  cestui  que  trust,  and  without  having 
received  payment  of  the  debt  secured,  does  not  dis- 
charge the  lien.  See  Jones,  Moirtg.  section  957;  Insur- 
ance Co.  V.  Eldredge,  102  U.  S.  545;  Williams  v.  Jackson, 
107  U.  S.  478  (2  Sup.  Ot  Rep.  814).  The  trufetee  did  not 
have  authority,  in  this  case,  to  release  the  deed  of  trust 
except  ujyon  payment  of  the  notes  secured  thereby,  but 
the  question  here  presented  is  somewhat  broader  than 
that  of  the  express  power  of  the  trustee.  It  relates 
more  nearly  to  his  apparent  authority,  or  rather  to  the 
effect  of  the  release  upon  subsequent  purchasers,  who 
bought  the  land  on  the  faith  of  the  satisfaction  piece 
appearing  of  record.  Appellee  concedes  that  the  trustee 
had  authority,  upon  payment  of  the  notes  secured  by 
the  deed  of  trust,  to  release  the  same.  Now,  if  he  had 
this  i>ower,  will  it  not  be  presumed,  in  the  abseiwe  of 
notice  to  the  contrary,  that,  when  he  enters  satisfaction 
of  the  instrument  ui)on  the  records  after  the  notes 
secured  thereby  have  matured,  the  notes  are  paid,  and 
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will  not  a  good-faith  purchaser  of  the  land  who  bnya 
relying  npon  this  satisfaction  be  protected  against  the 
claims  of  assignees  of  the  notes  secured  by  the  deed  of 
trust?  This  is  the  vital  question  in  the  case,  and  its 
solution  does  not  depend  so  much  upon  the  author- 
ity of  the  trustee  to  receive  payment  as  upon  his  power 
over  the  security  and  his  right  or  apparent  right  to 
discharge  the  instrument.  As  it  is  conceded  he  had 
the  power,  without  joining  his  cestui  que  trust,  to 
release  the  mortgage  upon  payment  of  the  debts  secured 
thereby,  it  seems  to  us  'that,  when  he  does  do  so  after  the 
debts  mature,  subsequent  purchasers  are  justified  in 
assuming  that  the  debts  have  been  paid,  and  in  relying 
upon  the  record  showing  the  discharge  of  the  mortgage. 
The  satisfaction  made  by  Johnson,  the  trustee,  was 
entered  of  record  after  the  debts  matured,  and  expressly 
stated  that  the  mortgage  or  deed  of  trust  was 
"redeemed,  paid  off,  satisfied,  and  discharged  in  full.^* 
This  is  a  staitement  made  by  one  having  not  only  appar- 
ent, but  real,  authority,  that  the  debts  have  been  jmid, 
and  that  the  mortgage  is  satisfied  and  released.  Must 
a  purchaser  go  further,  and  see  that  the  debts  were  in 
fact  paid? 

We  are  aware  that  the  uniform  tenor  of  authorities 
is  to  the  effect  that  a  trustee  has  no  powers,  except  those 
conferred  by  the  instrument  creating  the  trust,  and  that 
those  given  are  strictly  construed;  and  we  do  not  over- 
look the  fact  that  persons  dealing  with  the  subject  of 
the  trust  must  take  notice  of  the  extent  and  limitations 
of  the  powers  conferred;  and  we  do  not  desire  to 
intrench  upon  these  well-establis»hed  and  salutary  rules. 
But  'the  question  here  presented  cannot  be  solved  by 
reference  to  these  rules  alone.  Here  is  a  case  where 
the  trustee  has  the  undoubted  authority  to  discharge 
the  deed  upon  payment  of  the  debt  secured  thereby. 
His  appointment  is  accepted  by  the  cestui  que  trust,  and 
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they  say  to  the  world  that,  upon  compliance  with  cer- 
tain conditione,  he  ha«  authority  to  release  the  instru- 
ment. He  doeB  release  it,  and  subsequent  purchasers 
buy,  relying  xrpon  'this  satisfaction  .  Who  is  to  suffer 
under  such  circumstances, — the  one  who  puts  it  in  the 
power  of  the  trustee  to  make  the  discharge,  or  the  one 
who  touys  on  the  faith  of  the  deed  of  trust  being  satisr- 
fled?  Application  of  certain  well-known  equitable  prin- 
ciples will  settle  this  question.  Some  of  these  rules  have 
been  thus  stated:  "Where  one  of  two  innocent  parties 
must  suffer,  he  through  whose  agency  the  loss  occurred 
must  bear  it.'^  Again :  "Where  somebody  must  be  loser 
by  reason  of  a  deceift  practiced,  he  who  employs  and  puts 
trust  and  confidence  in  the  deceiver  should  be  the  loser, 
rather  than  the  stranger."  Again,  it  has  been  said: 
**Whepe  loss  is  caused  by  the  fraud  of  a  third  person, 
such  loss  should  fall  on  the  one  whose  act  enabled  such 
fraud  to  be  committed."  In  applying  these  maxims,  we 
•have  said  that  where  a  mortgagee  in  a  mortgage  given 
to  secure  a  certain  promissory  note  negotiates  the  note 
to  a  third  person,  and  then  enters  a  satisfaction  of 
record,  such  entry  will  protect  a  subsequent  bona  fide 
purchaser  of  the  land  from  the  mortgagor  if  he  had  no 
notice  at  the  time  of  sueh  purchase  that  the  note  was 
unpaid,  or  the  entry  of  satisfaction  unauthorized. 
Cornog  v.  Fuller,  30  Iowa,  212.  In  another  case  involv- 
ing the  same  question.  Bank  v.  Anderson,  14  Iowa,  544, 
we  said  that  parties  should  not  be  permitted  to  leave 
their  rights  and  interests  in  liens  and  real  estate  in  such 
a  condition  as  to  injure  those  who  are  deceived  by 
appearances,  witho  ut  a  record  notice  to  guide  them.  The 
appellee  in  this  case  has  no  greater  or  other  rights  than 
Lamto,  from  whom  he  purchased  the  note,  for  he  did 
nothing  to  indicate  that  he  had  any  interest  in  the 
security.  Appellee  relies  upon  the  cases  of  Weldon  v. 
Tollman,  15  C.  C.  A.  138  (67  Fed.  Rep.  986),  and  Liver- 
more  v.  Maxwell,  87  Iowa,  705.    These  cases  are  much 
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alike  in  their  facts,  and  differ  from  this  in  many 
important  particulars.  In  the  Weldon  Case  the 
release  was  by  quitclaim  deed,  and  did  not  purport 
to  be  a  satisfaction  of  the  deed  of  trust  in  execution  of 
the  powers  conferred  upon  the  trustee.  And  in  both 
cases  it  appeared  'that  the  release  was  given  before  the 
maturity  of  the  notes  secured  by  the  trust  deed,  and  in 
neither  were  the  notes  surrendered  to  the  makers.  More- 
over, it  is  expresisly  held  in  th)e  Licennore  Case  that  a 
subsequent  purchaser  who  in  good  faHh  relied  upon  a 
satisfaction  entered  of  record  by  the  cestui  que  trust,  as 
well  as  the  trustee,  would  be  protected,  although  at 
the  time  the  s*atis*action  wias  entered  the  cestui  que 
trust  had  disposed  of  the  notes  secured  by  the  deedw  The 
uniform  course  of  decisions  in  this  stat^  has  been  to 
discourage  secret  liens,  and  to  pkx)teot  tho«e  who  invest 
their  money  in  reliance  upon  the  integrity  of  the  county 
records.  See  Jenks  v.  Shaw,  99  Iowa,  604,  and  cases 
cited. 

Some  conflict  w'ill  be  found  in  the  authorities  bear- 
ing upon  the  questions  here  considered,  but  we  think  'the 
case  turns  on  the  applicaition  of  a  few  well  defined 
equitable  principles,  and  that  the  result  reached  is  in 
accord  with  these  maxims.  See,  as  sustjtiining  our  con- 
clusions. Field  V.  Schieffelhiy  7  Johns.  Ch.  150;  Ahern 
V.  Freeman  (Minn.)  48  N.  W.  Rep.  677;  Kuen  v.  Upmier, 
98  Iowa,  393;  Merrill  v.  Luce  (S.  D.)  61  N.  W.  Rep.  43; 
Whipple  V.  Foivler  (Neb.)  60  N.  W.  Rep.  19;  Jones' 
Executors  v.  Clark,  25  Grat.  656;  Carter  v.  Bank,  36 
Am.  Rep.  341. 

The  decree  upon  which  api)ellee  relies  as  notice  to 
api)ellants'  ancestor,  that  Johnson  had  no  authority  to 
release  the  mortgage,  boing  the  one  entered  in  the  par- 
tition and  accounting  case  of  Johnson  against 
3  Kenney,  did  not  take  away  from  Peter  A.  John- 

son his  trusteeship;  nor  did  it  in  any  manner 
abridge  or  destroy  his  right  to  release  the  trust  deed. 
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If  it  purported  to  do  so,  it  would  be  iueflfectulal,  for  the 
reason  that  neither  of  the  cestuis  que  trust  was  made 
a'  party  to  the  proceeding,  and  the  district  court  could 
not  discharge  their  trustee,  and  place  the  clerk  of  the 
courts  in  his  stead,  without  authoritfy  from  the  bene- 
ficiaries, or  an  adjudication  in  acase  to  which  they  were 
parties.  If  we  treat  the  suit  as  lis  pendens,  it  does  not 
aid  the  appellee,  for  the  reasons  staited. 

Some  question  is  miade  regarding  certain  taxes 
allowed  to  appellee,  and  included  in  the  judgment.  As 
these  taxes  were  all  recovered  under  stipulations  con- 
tained in  the  deed  of  trust  in  suit  and  tjhe  provisions  of 
the  loan  and  trust  company  mortgage^  we  neetl  only 
consider  those  paid  by  the  trust  company,  claim  for 
which  was  assigned  to  api>ellee,  a,s  the  deed  of  trust  to 

Johnson  was  satisfied  in  so  far  as  these  defend- 
4  ants  are  concerned.    Appellee  is  not  entitled  to 

recover  for  taxes  paid  by  the  loacn  «and  trust  com- 
pany for  two  reasons:  (1)  They  foreclosed  their  mort- 
gage in  an  independent  suit,  and  did  not  ask  to  recover 
for  taxes  paid.  Having  failed  to  do  so,  they  cannot 
assign  a  claim  therefor,  and  vest  in  their  assignee  a 
right  to  recover,  for  this  would  allow  them  to 
split  their  cause  of  aiction  and  foreclose  by  piecemeal. 
(2)  Appellee  did  not  ask  to  recover  these  taxes  under  the 
loan  and  trust  company  mortgage,  but  under  the  one  to 
Jotonson,  as  trustee;  and  this,  as  we  have  seen,  was  sat 
isfied  of  record. 

Appellants  filed  a  cross-petition,  in  which  they 
asked  that  the  deed  of  trust  be  deecreed  to  be  no  lien 
ujHyn  their  real  estate,  and  ithat  the  same  be  declared 
fully  canceled  and  satisfied  of  record.  This  relief 
should  have  been  granted.  The  decree  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  harmony  with  this  opinion. — Reversed. 


i 
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EsTELLA  D.  Markley  V.  Georoe  B.  Owen,  Appellant, 
Elizabeth  D.  Biggins,  Intervener. 

Action  for  New  Trial:  appeal:  Bill  of  exceptions.  Code,  chapter  1, 
title  19,  sections  3155,  8158,  providing  that  petitions  for  new  trials 
shall  be  tried  *'as  other  actions  by  ordinary  proceedings,^  applies 
whether  the  original  action  was  an  ordinary  or  an  equitable  pro- 
ceeding, unless  the  parties  otherwise  agree;  and  hence,  the  min- 
utes of  the  evidence  taken  in  the  proceedings  for  new  trial,  though' 
certified  to  by  the  judge,  cannot  be  considered  on  appeal,  unless 
signed  and  filed  during  the  term,  or  in  such  time  thereafter  as  may 
be  fixed  by  the  court,  as  required  in  respect  to  a  bill  of  exceptions. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  M. 
GiBERsoN,  Judge. 

Thursday,  May  27,  1897. 

Action  to  quiet  title  to  real  estate.  Decree  for 
plaintiflf,  and  the  defendant  appealed. — Affirmed. 

W.  F.  Fitzgerald  and  Jamison  &  Smyth  for  appel- 
lant. 

Rickel  &  Crocker  for  appellee. 

Granger,  J. — The  action  is  by  the  plaintiff  to 
quiet  her  title  to  eighty  acres  of  land.  Defendant  Owen, 
as  trustee,  appears,  claiming  title  as  such.  Intervener, 
Iliggine,  represents  herself  as  a  mortgagee  of  plaintiff, 
and  thus  interested  in  the  land,  and  unites  with  the 
plaintiff  in  sustaining  her  title.  A  decree  was  entered 
for  plaintiff  October  30,  1894.  November  16,  1894,  the 
defendant  filed  a  petition  for  a  new  trial  on  the  ground 
of  fraud  practiced  by  the  plaintiff  in  obtaining  the  judg- 
ment, and  because  of  newly-discovered  evidence.  This 
issue  was  tried,  and  March  13, 1895,  the  court  denied  the 
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petition  for  a  new  trial,  and  the  defendant  appealed 
from  the  judgment  for  plaintiff,  and  from  the  order 
refusing  a  new  trial. 

I.  The  record  is  presented  here  by  a  bill  of  excep- 
tions embodying  the  two  proceedings,  the  evidence 
being  preserved  separately,  and  plaintiff  presents  a 
motion  to  strike  from  the  abstract  the  evidence  purport- 
ing to  be  taken  in  the  proceedings  for  a  new  trial,  on  the 
ground  that  the  judgment  therein  appealed  from  wai3 
in  an  ordinary  proceeding,  and  the  bill  of  exceptions 
was  not  settled  at  the  term  in  which  the  cause  was  tried, 
and  no  time  beyond  the  term  was  granted  by  consent  or 
by  order  of  the  court  There  seems  to  be  no  dispute 
about  the  facts  of  the  bill  of  exceptions  being  settled 
after  the  term,  and  without  an  order  or  agreement. 
There  is,  however,  in  the  bill  of  exceptions,  a  certificate 
of  the  judge  sufficient  to  preserve  the  evidence  under 
the  rule  applicable  to  equity  cases,  and  we  meet  the 
contention  whether  issues  upon  a  petition  for  a  new 
trial  are  to  be  tried  as  ordinary  or  equitable  actions. 
Appellant  makes  no  question  but  that  in  cases  where 
the  principal  action  is  an  ordinary  one  the  other  is  also. 
But  he  urges  that,  where  the  principal  action  is  by  equit- 
able proceedings,  so  must  the  proceeding  for  a  new  trial 
be.  The  proceeding  for  a  new  trial  is  under  chapter  1, 
title  19,  of  the  Code,  the  import  of  which  is  not,  in  all 
respects,  clear.  Section  3155  is  of  that  chapter,  and, 
after  providing  for  the  commencement  of  the  proceed- 
ing, and  the  formation  of  the  issues,  it  is  said:  "The 
case  shall  be  tried  as  other  cases,  by  ordinary  proceed- 
ings, but  no  petition  shall  be  filed  more  than  one  year 
after  final  judgment  was  rendered. ^^  The  following  is 
section  3158,  also  in  the  same  chapter:  "In  such  pro- 
ceedings the  party  shall  be  brought  into  court  in  the 
same  way,  on  the  same  notice  as  to  time,  mode  of  service, 
and  mode  of  return,  and  the  pleadings  shall  be  governed 
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by  the  principles,  and  iseueg  be  made  up  by  the  same 
form,  and  all  the  proceedings  conducted  in  the  same 
way,  ae  neap  as  can  be,  as  in  original  action  by  ordinary 
proceedings,  except  that  defendant  shall  introduce  no 
new  cause,  and  the  cause  of  the  petition  shall  alone  be 
tried.''  These  two  sections  contain  the  only  language  of 
the  chapter  indicating  the  character  of  the  proceedings 
under  it  There  is  some  reason  to  think  that  section 
3155  has  reference  more  especially  to  the  fiwt  sub- 
division of  section  3154,  see  Carpenter  v.  Brown^  50 
Iowa,  451,  and  that  section  3158  refers  to  sub-divisions 
4, 5, 6, 7,  and  8  of  the  section;  but,  without  fixing  the  pre- 
cise applicability  of  the  different  sections,  it  will  be  seen 
that  the  two  provisions,  as  to  the  mode  of  trial,  compre- 
hend all  actions  under  the  chapter.  This,  with  the 
absence  of  a  reference  to  a  trial  by  equitable  proceed- 
ings, makes  the  legislative  intent  quite  apparent  The 
most  that  is  determined  in  Ilintrager  v.  Sumbargo, 
54  Iowa,  604,  is  that,  where  a  case  is  tried  below 
as  an  equitable  action,  it  will  be  so  tried  in  this 
court.  In  Carpenter  v.  Brown,  supray-^s,  law  action, — 
we  held  that  the  proceeding  for  a  new  trial  was 
by  ordinary  proceedings,  and  that  it  was  triable  to 
the  court  without  a  jury.  See,  also,  Kruidenier  v. 
Shields  J  11  Iowa,  501;  Mortell  v.  Friel^  85  Iowa, 
739,  is  an  equity  case,  and  there  was  a  proceeding 
like  this  for  a  new  trial,  and  we  cited  the  case  of 
Carpenter  v.  Broivn,  supra,  and  applied  the  rule  of 
its  bein^f  an  ordinary  proceeding.  It  seems  that 
both  the  language  of  the  statute  and  its  application 
in  this  court  sanction  the  rule  that  such  cases, 
whether  the  original  case  is  at  law  or  in  equity, 
are  triable  as  or<linary  actions,  unless  the  parties  in 
some  way  assent  to  a  trial  by  the  other  method.  There 
is  some  claim  that  this  case  was  tried  as  an  equitable 
action.    The  record  does  not  show  that  as  a  fact,  but  we 
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think  it  otherwise  appeoTB.  The  parties,  by  a  ertipiila- 
tion,  fixed  the  time  for  trial*  and  that  it  should  be 
"before  the  court/^  which  probably  signifies  but  little, 
as  the  trial  must  have  been  to  the  court  in  any  event 
The  judge^«  certificate  to  the  evidence  is,  practically,  in 
two  parts;  the  first  being  as  to  the  principal  case,  where 
it  is  expressed  that  it  was  tried  as  an  equity  case.  He 
then  certifies  anew  as  to  the  other  proceeding,  with 
much  the  same  form  and  language,  but  with  no  state- 
ment that  it  was  tried  otherwise  than  as  the  law  directs, 
— ^as  an  ordinary  action.  Under  such  a  condition  of  the 
record,  we  cannot  assume  that  it  was  tried  in  any  other 
manner.  To  make  the  minutes  of  the  evidence,  certified 
to  by  the  judge,  answer  for  the  bill  of  excjeptions,  it  must 
have  been  signed  and  filed  as  is  required  in  regard  to  a 
bill  of  exceptions;  that  is,  during  the  term,  or  in  such 
time  thereafter  as  may  be  fixed  by  order  of  the  court  or 
by  consent.  See  Bum/an  v.  Loftus,  90  Iowa,  122; 
Drake  v.  Fidliam,  98  Iowa,  339.  It  does  not  so  appear, 
and  we  think  the  motion  to  strike  the  evidence  must 
be  sustained.  With  the  evidence  out  of  the  record, 
there  is  nothing  to  be  considered  on  this  branch  of 
the  case. 

II.  It  remains  to  consider  the  original  case  on  the 
merits,  unaffected  by  the  proceedings  for  a  new  trial. 
Most  of  appellant's  argument  is  devoted  to  the  appeal 
from  the  order  denying  a  new  trial.  It  seems  to  us  the 
effort  for  a  new  trial  was  to  make  good  what  appeared 
to  be  a  hopeless  case  on  the  original  hearing.  The  evi- 
dence is  largely  documentary, — that  is,  the  important 
part  of  it, — and  it  seems  to  us  to  very  conclusively  show 
the  title  of  the  land  in  question  in  the  plaintiff.  Slie  has 
occupied  it  since  1876,  under  a  contract  of  sale,  and, 
unless  there  is  rank  perjury,  the  land  has  been  fully  paid 
for.  We  will  not  elaborate  tlie  evidence  op  facts,  for  It 
would  do  no  good.  We  simply  anncmnce  our  conclusiou 
that  the  judgment  must  stand  afi  ir\cbd. 
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114  ^m\        Julia  McDonald  v.  Franohere  Brothers,  A.  Pban- 
w2   49^  OHERE,  N.  F.  Franchere,  and  G.  Franohere, 

Appellants. 

Principal  and  A^enit  assault  by  clkbk.  A  clerk,  undertaking  to 
obtain  from  a  customer  an  article  that  he  believed  was  stolen,  is 

1  so  acting  within  the  scope  of  his  employment  as  to  render  his 
employers  liable  for  an  assault  thereby  committed. 

Same.    A  clerk  who  touches  a  customer,  and  requests  her  to  entei 

another  room,  and  there  accuses  her  of  taking  an  article,  commits 

8    an  assault,  under  the  definition  of  the  instruction,  "an  assault  is 

the  touching,  or  attempting  to  touch,  the  person  of  another  in  an 

angry,  violent,  or  rude  manner." 

Opinion  EYideiico;    mental  pain.    A  witness  need  not  be  an  expert 
4    on  the  human  mind  and  mental  diseases  to  render  him  competent 
to  testify  to  manifestations  of   mental   pain   and   anguish    by 
another. 

CiiistriicHon  of  ricndiiigs:  PARTNERsnip.  The  title  of  a  petition  set 
out  as  parties  defendant  the  name  of  a  firm,  followed  by  the 
names  of  three  individuals  who  were  proven  to  the  members 

2  of  the  firm,  and  the  amended  petition  alleged  that  the  defendant 
named  as  a  firm  was  a  co-partnership,  and  the  individual  mem- 
bers did  not  deny  liability  as  members  of  the  firm  H^ifd,  that  the 
pleading  was  sufiicient  to  sustain  a  judgment  against  the  co-part- 
nership and  the  individuals  thereof. 

Appeal  from  Linn  District  Court. — Hon.  William  Gt. 
Thompson,  Judge. 

Thursday,  May  27,  1897. 

The  plaintiff  in  h<^r  petition  entitles  this  action  as 
al)ove,  and  alle<]^os  as  follows:  "That,  on  or  about  the 
twenty -fourth  day  of  December,  A.  D.  1894,  the  plaintiff 
was  in  the  defendants'  place  of  business,  in  the  city  of 
Cedar  Kapids,  Iowa,  for  the  purpose  of  making  certain 
purchases;  that  while  she  was  there,  behaving  in  all 
respects  properly,  and  doing  nothing  which  would 
excite  any  suspicion  in  the  mind  of  any  prudent  person, 
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the  said;  defendante  wrongfully  and  maliciously,  and 
without  any  just  or  probable  cause  whatever,  assaulted 
the  plaintiff,  and  forcibly  compelled  her  to  go  into  an 
adjoining  room,  and  there  submit  to  being  searched, 
forcibly  and  against  her  will;  that  by  reason  thereof 
plaintiff  has  been  put  to  great  shame  and  disgrace, 
caused  great  mental  suffering  and  anguish;  and  that 
defendants  by  reason  thereof  caused  it  to  be  believed 
and  suspected  that  plaintiff  had  committed  the  crime  of 
larceny."  In  an  amendment  she  alleges  "that  the 
defendants,  Franchere  Brothers,  is  a  co-partnership." 
She  asked  to  recover  ten  thousand  dollars  damages. 
The  defendants  answered,  denying  eTpery  allegation  In 
the  petition,  "except  that  they  admit  and  allege  that  the 
firm  of  Franchere  Bros,  is  a  co-partnership,  as  alleged 
in  plaintiff's  petition."  They  further  allege  probable 
cause  and.  other  facts  in  mitigation  of  damages.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff  for  five  hun- 
dred dollars,  and  judgment  rendered  thereon.  Defend- 
ants appeal. — Affirmed. 

John  M.  Redmond  for  appellants. 

Rickel  &  Crocker  and  J".  H.  Crosby  for  appellee. 

Given,  J. — I.  The  evidence  shows  without  con- 
flict that,  on  the  evening  of  the  twenty-fourth  day  of 
^December,  1894,  the  plaintiff  was  in  a  store  in  Cedar 

Bapids,  Iowa,  known  as  "The  Fair";  that  one 
1  Raymond  Jones,  employed  as  a  clerk  in  said 

store,  suspecting  or  believing  that  plaintiff  had 
unauthorizedly  taken  a  pepper  caster  from  a  counter  in 
the  store,  asked  her  to  go  to  another  room^i  which  plain- 
tiff did.  When  in  the  other  room  said  Jones  accused 
plaintiff  of  having  the  pepper  caster,  or  asked  her  if  she 
had  taken  it  There  is  a  conflict  in  the  evidence  as  to 
Vol.  102  la- 32 
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what  took  place  at  the  time  Jones  asked  op  told  the 
plaintiff  to  go  to  the  other  room,  and  as  to  who  was  pres- 
ent, and  as  to  what  took  place  in  the  other  room. 

2  Appellant's  first  contention  is  that  there  are  no 
pleadings  nor  proofs  that  there  was  such  a  firm! 

as  Pranchere  Bros.,  December  24, 1894;  as  to  who  con- 
stituted such  a  firm  at  any  time;  that  such  a  firm  owned 
or  were  proprietors  of  "The  Fair''  on  December  24, 
nor  that  the  proprietor  or  proprietors  of  "The  Fair'' 
employed  Raymond  Jones  on  December  24,  1894.  The 
petition  is  certainly  not  explicit  as  to  any  of  these  mat- 
ters, and  yet,  in  view  of  the  title  given  to  the  case  and 
the  allegations  which  follow,  it  fairly  appears  therefrom 
that  Franchere  Bros,  were  a  partnership  on  December 
24,  1894;  that  A.  Franchere,  N.  F.  Franchere,  and  G. 
Franchere  constituted  the  firm,  and  were  the  propri- 
etors of  the  store  in  which  the  alleged  wrong  was 
inflicted.  The  co-partnership,  and  the  three  individuals 
named,  were  joined  as  defendants,  and  as  such 
answered,  none  of  them  denying  liability  as  a  member 
of  the  fimu  The  jury  was  warranted,  under  the  evi- 
dence, in  finding  that  the  three  defendants  named  con- 
stituted the  defendant  firm;  that  the  firm  was  the 
proprietor  of  the  store  known  as  "The  Fair"  on  Decem- 
ber 24, 1894,  and  that  Raymond  Jones  was  then  in  the 
employ  of  that  firm.  The  several  assignments  of  error 
based  upon  this  contention  are  not  well  founded. 

II.    Under  the  law,  the  defendants,  as  employers 

of  Raymond  Jones,  are  bound  by  his  acts  within  the 

scope  of  his  employment.     McKinley  v.  Railway  Co., 

44  Iowa,  318.    Appellant  insists  that  the  acts  of  Jones 

complained  of  are  not  shown  to  have  been  within 

3  the  scope  of  his  employment.    We  have  exam- 
ined this  evidence  with  care,  and  think  the  jury 

was  warranted  in  finding  that  what  Jones  said  and  did 
\o  the  plnintiflf  was  within  the  scope  of  his  employment 
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Appellants  also  contend,  in  this  connection,  that  what 
Jonee  did  does  not  constitute  an  assault  The  court 
instructed  that  "an  assault  is  defined  by  the  law  as  the 
touching,  OP  attempting  to  touch  the  person  of  another 
in  an  angry,  violent  or  rude  manner."  No  complaint  is 
mode  of  this  instruction,  and  we  think  the  jury  was 
warranted  in  fin-ding,  in  the  light  of  this  definition,  that 
an  assault  was  committed  upon  the  plaintiff.  Counsel 
discuss  the  question  whether  defendants  ratified  the 
acts  of  Jones.  As  we  view  the  case,  this  question  is  not 
involved  in  it,  and  the  arguments  need  not  be  further 
noticed. 

III.  Plaintiff's  husband  was  permitted  to  testify, 
over  defendants'  objection,  that  when  his  wife  came 
home  that  evening  she  was  agitated;  crying,  and 
appeared  to  be  worried,  and  that  she  continued  to  act 

in  that  manner  for  several  months.  The  ground 
4  of  appellant's  objection  is  that  **it  is  not  the  law 

that  a  witness  may  testify  as  to  the  mental  condi- 
tion of  a  person  without  a  previous  showing  of  special 
trainingand  experience  in  the  study  of  the  human  mind 
and  mental  diseases."  The  court,  in  instructing  as  to 
damages,  told  the  jury  that  it  should  take  into  consider- 
ation any  mental  pain  and  anguish  that  the  plaintiff 
suffered.  This  instruction  is  not  objected  to,  and  the 
evidence  complained  of  was  directly  to  that  point.  It 
is  not  required  that  a  witness  must  be  an  expert  to  be 
entitled  to  testify  to  manifestations  of  mental  pain 
and  anguish.  The  case  seems  to  have  been  fairly 
tried,  and  the  findings  of  the  jury  to  be  warranted  by 
the  evidence.  We  conclude  that  the  judgment  of  the 
district  court  should  be  affirmed. 
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A.  D.  Parkbr  v. 


W.   D.  Parker  and 
Appellants. 


D.  S.  Parker, 


Malidons  Prosecotion:  byidbncb  of  malice.  In  an  action  against 
W  and  another  for  malicious  prosecution,  it  appeared  that  W 
owned  a  farm  leased  to  plaintiff;  that  plaintiff  cut  some  dead  tim- 
ber on  the  land  used  as  a  pasture,  and  hauled  two  loads  near  the 
house;  that  defendants  unsuccessfully  prosecuted  him  for  wilful 
trespass;  and  that,  prior  to  the  alleged  trespass,  W  and  an  attorney 

3  tried  to  induce  plaintiff  to  surrender  the  lease  he  then  had,  and 
take  a  new  one  with  different  conditions.  Eeldf  tliat  it  was  proper 
to  admit  evidence  that  the  attorney  then  told  plaintiff  in  W's 
presence,  that,  if  he  complied,  he  would  avoid  litigation  which 
would  cost  plaintiff  so  much  that  he  would  leave  the  farm  with- 
out a  dollar,  and  that  litigation  followed:  and  it  was  also  proper  to 
admit  evidence  that  the  other  defendant  sued  plaintiff  and  had 
threatened  to  harass  and  annoy  him  with  litigation. 

Sahb.  Plaintiff  in  an  action  for  malioious  prosecution  based  upon 
his  arrest  for  an  alleged  wilful  trespass  in  cutting  down  and 

1  removing  timber  injured  by  a  cyclone  on  land  rented  from  defend- 
ant, may  testify  that  his  object  was  to  make  the  land  available  for 

8  pasture,  for  the  purpose  of  negativing  a  wilful  removal  of  the 
timber. 

Same.  Evidence  that  defendant  in  an  action  for  malicious  prosecu- 
tion, prior  to  the  acts  on  which  action  is  based,  advised  an  employee 

4  of  the  plaintiff,  who  was  a  stranger  to  him,  to  leave  such  employ- 
ment, and  offered  to  obtain  him  another  job,  is  admissible  on  the 
question  of  motive  in  causing  the  arrest,  where  the  parties  are 
brothers. 

Same.    Malice  essential  to  an  action  for  malicious  prosecution  may 

6  be,  but  is  not  necessarily  to  be,  inferred  from  want  of  probable 
cause. 

Same.  The  slight  value  of  timber  cut  and  removed  from  land  is  rele- 
vant upon  the  question  of  motive  in  an  action  for  malicious 

7  prosecution  based  upon  an  arrest  for  an  alleged  wilful  trespass  in 
the  cutting  and  removal  of  such  timber. 

Advice  op  counsel.    Defendant,  to  avail  himself  of  the  advice  of  an 
attorney  to  rebut  the  charge  of  malice,  need  not  lay  all  the  facts 
0    before  him,  but  he  must  lay  before  him  all  the  facts  within  his 
knowledge,  and  which  he  could  ascertain  by  the  exercise  of  reason- 
able diligence. 
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ETideoce:    tramps  as  witnksses.    That  a  witness  is  a  tramp  is  not 
6    ground  for  excluding  his  evidence. 

Trespass:  wilfux  dbfinbd.  The  term  "wilful"  in  Code,  section 
8988,  making  it  an  offense  to  wilfully  commit  a  trespass  by  cut- 
ting down  timber  on  another's  land  or  carrying  the  same  away, 
8  does  not  necessarily  involve  an  intent  to  injure  the  owner  of  the 
land,  but  it  is  sufficient  if  the  accused  knew  that  the  act  was  a 
violation  of  the  owner's  rights,  or  was  careless  as  to  whether  it 
was  or  not. 

Appeal  from    Calhoun   District    Court. — Hon.   Z.  A. 
Chueoh,  Judge. 

Thuesday,  May  27, 1897. 

Action  for  malicious  prosecution.  Trial  to  jury. 
Verdict  and  judgment  for  plaintiff,  and  defendants 
appeal. — Reversed. 

0.  J.  Jolley  for  appellants. 

D.  M.  Kelleher  and  Botsford,  Eealy  &  Healy  for 
appellee. 

Ladd,  J.  —  The  defendant  W.  D.  Parker  leased  to 
Ms  brother,  the  plalntiflf,  his  farm,  consisting  of  two 
hundred  and  forty  a»cres,  near  Pomeroy,  Iowa,  for  a  term 
of  three  years,  beginning  March  1, 1893.  There  wae  a 
grove  of  timber  trees  on  this  farm  about  sixty  rods  from 
the  house.  On  July  6,  1893,  a  cyclone  swept 
1  through  that  section,  twisted  some  of  the  trees 

off,  tore  others  out  by  the  roots,  and  broke  and 
slivered  the  tops  and  trunks  of  many  more.  Grass  grew 
in  the  grove  and  it  was  used  as  a  pasture.  On  December 
6, 1894,  the  plaintiff  and  'his  employes  entered  the  grove, 
and  during  the  forenoon  cut  the  dead  timber, — that 
torn  and  twisted,  and  the  tops,  when  dead, — but  did  not 
cut  the  thrifty,  growing  trees.  One  load  ,at  least,  was 
hauled  to  the  house.  About  2  o'clock  in  the  afternoon  the 
•  defendants  drove  to  the  grove,  and  W,  D,  Parker  warned 
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the  pMntifif  to  cut  and  haul  away  no  more  timber.  The 
employes  finished  cutting  one  tree,  and  thereafter 
trimmed-  some  that  had  been  cut  down,  and  hauled 
another  load  to  the  house.  About  3  o'clock  the  defend- 
ants filed  an  information  with  a  justice  of  the  peaee, 
charging  plaintiff  with  the  crimen  of  wilful  trespass, 
committed  by  cutting  down,  destroying,  and  carrying 
away  timber  or  wood  growing  or  being  on  the  land  of 
another,  alleging  the  value  thereof  to  be  one  hundred 
dollare,  which  was  afterwards  reduced  by  amendment 
to  forty  dollars.  The  plaintiff  was  arrested  and  released 
on  his  own  recognizance.  On  'hearing,  he  was  acquitted, 
and  the  costs  taxed  to  the  prosecuting  witness.  In  this 
action  he  claims  damages  on  the  ground  that  the  prose- 
cution wasmalicious  and  without  probable  cause. 

I.    Evidence  is  admissible  tending  to  show  the 
relation  existing  between  the  parties  prior  to  the  prose- 
cution.  It  appears  that  W.  D.  Parker,  with  an  attorney, 
visited  plaintiff  for  the  purpose  of  inducing  him 
2  to  surrender  the  lease  he  then  had,  and  take  a  new 

one,  with  different  conditions;  and,  in  the  course 
of  the  conversation  there,  the  attorney,  in  presence  of 
defendant,  told  plaintiff,  in  substance,  that  he  had  better 
comply,  and  thus  avoid  litigation  which  would  cost  the 
defendant  one  or  two  thousand  dollars,  and  the  plaintiff 
so  much  that  he  would  leave  the  farm  without  a  dollar. 
The  object  of  the  visit  was  not  attained,  and  litigation 
did  follow.  Evidence  of  this  conversation,  and  of  the 
fact  that  suit  was  brought  in  pursuance  of  the  veiled 
threat  to  do  so,  was  certainly  admissible,  as  tending  to 
show  the  feelings  of  the  defendant.  Brothers  rarely 
engage  in  litigation,  and  when  they  do  it  is  usnally 
the  result  or  occasion  of  ill  will  and  hostility.  Evidence 
was  also  admitted  tending  to  show  that  D.  S.  Parker 
sued  the  plaintiff,  and  that  he  had  threatened  to  hariass 
and  annoy  him  with  litigation.  It  was  properly 
received.    The  mere  fact  of  a  civil  action  being  brought 
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by  one  party  against  another  might  not  indicate  any 
ill  feeling,  bnt,  when  previously  threatened,  and  the 
ixarties  are  closely  related  and  not  on  friendly  terms^ 
would  tend  to  explain  the  motive  in  subsequently  begin* 
ning  a  criminal  prosecution  without  reasonable  cause. 

II.  The  court  allowed  plaintiff  to  testify  that  he 
was  clearing  out  the  grove  so  that  he  could  use  the  land 
for  pasture,  and  not  for  the  purpose  of  burning  the  wood. 

The  only  fact  tending  to  ^how  what  the  plaintiff 

3  intended  to  do  with  the  wood  was  the  hauling  of 
two  loads  near  the  house.    Doing  this  did  not 

remove  it  from  the  farm,  but  to  another  locality  on  the 
same  premises.  Knowledge  of  his  object  in  doing  this 
would  aid  the  jury  in  determining  whether  he  was  wil- 
fully carrying  away  or  destroying  the  timber  as  charged. 

III.  One  Bower  testified  that,  while  he  was  in  the 
employment  of  plaintiff,  D.  S.  Parker  advised  him  to  be 
careful  about  getting  his  money,  and  told  him  of  a  place 

where  he  was  sure  to  get  it.    Afterwards,  both 

4  defendants  told  him  of  a  man  wanting  help  and 
advised  him  to  quit  working  for  plaintiff.   Bower 

was  a  stranger.  That  defendants  should  interest  them- 
selves to  induce  help  to  quit  the  employment  of  plaiii- 
tiff  can  be  explained  in  no  other  way  than  by  aittributing 
their  action  to  ill  feeling.  For  the  puri>ose  of  showing 
this,  the  evidence  was  admissible.     The  main 

5  objection  urged  by  appellants  is  that  Bower  was 
a  tramp,  and  unreliable.    That  he  was  a  man 

without  a  home  or  occupation  might  well  be  considered 
by  the  jury  in  weighingliis  testimony,  but  would  hardly 
justify  the  court  in  excluding  it. 

IV.  The  court  told  the  jury  that  "the  law  is  that 
malice  may  be,  but  is  not  necessarily,  inferred  from  such 
want  of  probable  cause.^^   The  appellants  say  that  want 

of  probable  cause  is  only  a  circumstance  to  be 

6  considered  with  other  evidence  as  tending  to 
show  malice,  but  is  not  sufficient  in  itself.     It 

would  seem  that  this  question  ought  to  be  at  rest.    Aq 
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Intelligent  being  is  preeinned  to  do  and  act  for  some  put- 
poee,  and,  if  lie  prosecutes  another  without  reasonable 
cause  for  believing  'him  guilty  of  the  offense  charged, 
his  motives  are  the  subject  of  just  suspicion.  They  may 
be  proper,  but,  und^  such  circumstances,  are  not  so 
presumed,  nor  are  they  presumed  to  be  improper.  The 
jury  are  permitted  to  determine  the  purpose  and  design 
of  the  prosecutor  from  the  circumstances  attending  the 
prosecution.  These  are  sometimes  such  as  to  conclu- 
sively establish  an  honest  purpose,  but,  ordinarily,  the 
motive  of  the  prosecutor  is  the  subject  of  inference  from 
want  of  probable  cause.  The  instruction  correctly 
stated  the  law.  Center  v.  Spring,  2  Iowa,  393;  PauTcM 
V.  Ldvermore,  5  Iowa,  277;  Ritchey  v.  Davis,  11  Iowa, 
124;  Smith  v.  Howard,  28  Iowa,  51;  Walker  v.  Camp,  63 
Iowa,  627;  2  Greenleaf,  Ev.  section  453;  Newell,  Mai. 
Pros.  247. 

V.  The  court  instructed  the  jury  that  the  value  of 
the  timber  claimed  to  have  been  carried  away  or 
destroyed  might  be  considered  in  determining  the  ani- 
mus of  the  plaintiff,  and  the  motive  of  the  defendants 

in  filing  the  information.  There  was  evidence 
7         tending  to  -show  that  W.  D.  Parker  had  offered  to 

sell  all  the  injured'  timber  in  the  grove  for  five 
dollars,  and  all  that  was  cut  and  hauled  did  not  much 
exceed  such  amount  in  value  when  reduced  to  cord 
wood.  In  the  apt  words  of  Judge  Beck  in  Olson  v.  Neal, 
63  Iowa,  214:  "The  facts  of  the  transaction 
should  be  known,  and  the  value  of  the  timber 
which  was  the  subject  of  the  trespass  was  a 
material  fact  which  would  aid  in  determining  the  ani- 
mus of  the  plaintiff  in  taking  it,  and  the  motive  of  the 
defendant  in  insitituting  the  prosecution.  Men  do  not 
usually  commit  wilful  trespass,  subjecting  them  to 
punishment,  by  taking  property  of  inconsiderable 
value;  nor  do  they  in  good  faith,  for  the  purpose  of  vin- 
dicating the  law,  institute  prosecutions  against  others 
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for  such  offenses  where  the  injury  is  trifling."  See 
Woodworth  v.  Mills  (Wis.)  20  N.  W.  Rep.  728.  The 
language  quoted  is  especially  applicable  to  this  case. 

VL  In  instruction  10  the  court  told  the  jury  that, 
in  Older  to  And  that  the  defendants  had  probable  cause 
for  beginning  the  prosecution,  it  must  api)ear  that  they 

honestly  believed  that  W.  D.  Parker  owned  the 
8  land   and   timber  thereon,   and   that  plaintiff 

entered  the  land,  knowing  he  had-  no  right  so 
to  do,  and  that  "the  defendants,  W.  D.  Parker  and  D.  S. 
Parker,  honestly  believed  that  plaintiff  was  trespassing 
upon  the  land,  and  was  destroying  and  carrying  away 
the  timber,  and  that  he  was  doing  so  wilfully,  and  with 
the  intent  to  injure  the  defendant  W.  D.  Parker."  We 
do  not  think  this  is  a  correct  statement  of  the  law.  Sec- 
tion 3983  of  the  CJode,  in  so  far  as  applicable,  is,  "If 
any  person  wilfully  commit  any  trespass  by  cutting 
down  or  destroying  any  timber  or  wood,  standing  or 
growing  on  the  land  of  another;  or  by  carrying  away 
timber,  or  wood,  being  on  such  land,"  he  shall  be  pun- 
ished. "Wilful,"  as  used  in  a  penal  statute,  is  not 
synonymous  with  "voluntary,"  nor  does  it  necessarily 
involve  the  element  of  malice.  In  construing  a  statute, 
the  object  to  be  reached  must  be  considered.  At  com- 
mon law,  a  mere  trespass  was  not  indictable,  and  civil 
action  was  the  only  remedy,  which  in  many  instances 
proved  entirely  ineffectual.  Fences  might  be  thrown 
down,  timber  cut  or  destroyed,  or  other  injury  done  to 
property,  without  incurring  a  penalty,  as  an  indictment 
for  malicious  mischief  would  not  lie  unless  the  acts  were 
malicious.  To  better  protect  the  owner  in  the  enjoy* 
ment  of  his  property,  the  law  was  so  modified  as  to  elim- 
inate malice  as  an  essential  ingredient  of  the  crime. 
And  yet,  with  this  out,  it  could  not  have  been  the  pur- 
pose to  punish  for  intentionally,  though  innocently, 
doing  an  act.    It  is  therefore  uniformly  held  that  the 
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term  '^vilful/'  in  su-ch  statutee^  not  only  means  inten- 
tionally or  deliberately  done,  but  with  a  bad  or  evil  pur- 
I)ose,  as  in  violation  of  lavr,  or  wantonly  and  in  disre- 
gard of  the  rights  of  others,  or  knowingly  and  of  stub- 
bom  purpose,  or  contrary  to  a  known  duty,  or  without 
authority,  and  careless  whether  he  have  the  right  or 
not.  State  v.  Massey,  97  N.  C.  465  (2  S.  E.  Rep. 
445);  Savage  v.  Tullar,  Brayt.  ^23;  Commonwealth 
V.  Kneeland,  20  Pick.  206;  State  v.  Clark,  29  N.  J. 
Law,  96;  State  v.  Whitener,  92  N.  C.  798;  TJ.  S.  v. 
Three  Railroad  Cars,  1  Abb.  U.  S.  196;  State  v.  Pres- 
ton, 84  Wis.  675;  Werner  v.  Flies,  91  Iowa,  146.  Now, 
some  of  the  standing  or  growing  trees  were  cut.  Doing 
so  wilfully  constituted  the  offense  charged  in  the  infor- 
mation. Whether  they  were  thrifty  or  dead  is  imma- 
terial, except  in  determining  'the  purpose.  Some  of  the 
wood  was  'hauled  away.  Its  destruction  was  not  neces- 
sary to  complete  the  offense.  But,  as  its  removal  was 
simply  from  one  locality  on  the  leased  premises  to 
another,  it  must  appear  that  the  carrying  away  was 
with  an  improper  purpose,  as  for  that  of  appropriation, 
destruction,  or  the  like.  That  the  land  belonged  to  W. 
D.  Parker,  and  the  lease  did  not  authorize  the  acts  of 
plaintiff,  are  conceded.  It  follows  that  if  the  plaintiff 
intentionally  cut  or  destroyed,  or  caused  to  be  cut  or 
destroyed,  any  of  the  standing  or  growing  wood  or  trees, 
and  in  so  doing  knew  he  was  acting  without  right  or 
authority,  or  did  so  wantonly  or  recklessly,  and  in  disre- 
gard of  the  rights  of  the  owner,  he  was  guilty.  So,  too, 
if  he  intentionally  carried  away  any  of  the  trees  or  wood 
for  his  own  use,  to  burn  or  destroy  or  otherwise  appro- 
priate, and  did  so  knowing  the  property  to  belong  to 
another.  While  an  intent  to  injure  the  owner  would  be 
sufficient  to  establish  a  bad  purpose,  such  intent  is  not 
necessarily  involved.  Indeed,  the  very  opposite  might 
be  true,  and  the  accused  be  guilty.  To  cut  out  dead  or 
trim  live  trees  might  be  a  positive  benefit  to  the  owner 
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of  the  land,  and  the  accused  so  believe;  yet  if  he  does  this 
intentionally,  and  knowing  that  he  has  no  right  to  do  so, 
he  i&  guilty  of  the  offense  defined,  in  this  statute. 

VII.  Instruction  17  was  not  applicable.  No  evi- 
dence of  the  bad  character  of  any  witness  was  intro- 
duced.   The  law  does  not  require  a  party,  in  order  to 

avail  himself  of  the  advice  of  an  attorney  to  rebut 
9  the  charge  of  malice,  to  lay  all  the  facts  before 

him,  as  the  jury  were  told,  but  only  those  within 
his  knowledge,  and  which  he  could  ascertain  by  the 
exercise  of  reasonable  diligence.  Other  exceptions  are 
argued,  but  are  not  of  sufficient  merit  to  require  con- 
sideration. Owing  to  the  error  referred  to,  the  judg- 
ment must  be  rbvebsed. 


W.  G.  CowLES  V.  The  Chicago,  Rook  Island  &  Pacific 
Railway  Company,  Appellant. 

Master  and  Senrant:  risk  of  employment:  Contributory  negligence, 
A  railroad  employe,  who,  in  the  absence  of  emergency,  goes  in 
•  front  of  an  engine  which  has  almost  reached  a  turntable,  know- 
8  ing  that  it  is  still  moving  with  substantially  unchecked  speed, 
assumes  the  risk  of  so  doing,  although  it  was  the  duty  of  the  hos- 
tler in  charge  of  the  engine  to  stop  it  and  wait  for  a  signal  before 
going  on  the  turn  table. 

Same.    Where  a  helper  at  a  roundhouse  knew  of  the  existence  of  a 

1  hole  in  the  turntable  and  had  noticed  its  location  every  night 
that  he  had  worked  there  up  to  the  time  of  the  accident,  and 

2  entered  no  complaint,  he  assumed  the  risk  of  working  on  such 
defective  turn  table,  though  he  may  have  seen  the  bridge  carpenter 
measuring  it;  there  being  no  promise  to  repair. 

Appeal  from  Iowa  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Friday,  May  28, 1897. 

Action  to   recover  damages   resulting  from   an 
injury  to  plaintifif  received  while  in  the  employment  of 
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defendant.    Trial  to  jury;  verdict  and  judgment  for 
plaintiff;  and  defendant  appeals. — Reversed. 

Robert  Mather^  W.  T.  Rankin,  Hedges  &  Rumple, 
and  Geo,  E.  McCaughan  for  appellant. 

Remley  &  Ney  and  Ranck  &  Bradley  for  appellee. 

Ladd,  J. — The  plaintiflf  began  work  for  tiie 
defendant  at  Stuart,  Iowa,  February  8, 1893,  helping  at 
the  roundhouse,  throwing  switches,  making  fires,  and 
turning  the  turntable.  After  February  24  he  began 
work  at  about  6  p.  m.,  and  continued  through  the  night, 
and  his  employment  was  throwing  switches,  putting 
engines  in  and  out  of  the  roundhouse,  opening  and 
closing  doors,  and  assisting  at  and  turning  the  table 
under  the  direction  of  the  night  engineer  or  hostler.  The 
roundhouse  is  south  of  the  main  track,  and  there  are 
side  tracks  to  the  coal  chute,  to  the  clinker  pit,  the  lum- 
ber yard,  and  another  called  the  "spur  to  the  turn: 
table."  The  roundhouse,  with  thirty-one  stalls,  is  in  the 
form  of  an  arc,  with  the  turntable  in  the  center.  Three 
tracks  run  from  the  yard  to  this  table,  which  is  about 
sixty  feet  long  and  about  fifteen  feet  wide,  covered  with 
two-inch  plank,  and  the  pit  is  about  five  feet  deep.  The 
rails  on  the  table  are  held  to  those  of  the  approaching 
track  by  a  clamp,  which  fits  on  the  top  of  the  flange, 
goes  between  the  ends  of  the  rails,  and  is  fastened  with 
a  pin  resting  on  theoutside.  As  helper  it  was  the  duty 
of  plaintiff  to  see  that  these  clamps  were  right,  and  the 
table  in  proper  condition,  before  the  engine  went  on. 
On  the  Wednesday  preceding  the  injury,  and  while  he 
was  assisting  the  hostler,  Geisenhagen,  as  helper,  an 
engine  ran  off  the  track,  and  broke  a  hole  in  the  plank 
of  the  turntable,  four  or  five  feet  long  and  six  to  eight 
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inch€S  wide,  same  eight  or  ten  inches  from  the  rail  on 
the  outside,  and  within  two  and  one-half  feet 
1  from  the  end  of  the  table.    The  plaintiff  contin- 

ued in  the  same  employment,  ufiing:  the  turntable 
every  night,  up  to  the  time  of  the  accident,  with  full 
knowledge  of  its  condition,  without  making  any  com- 
plaint, and  receiving  no  promise  of  repair.  He  eays  he 
saw  the  bridge  carpenter  measuring  the  hole  on  the 
night  in  question,  but  did  not  notice  anything  further 
done  with  it.  On  the  night  of  the  injury,  Tuesday,  July 
25, 1893,  and  about  11:30  p.  m.,  one  Adams  was  hostler, 
and  the  plaintiff  was  acting  as  helper.  The  engine  was 
on  the  coal  track,  and  from  there  was  run  on  the  table, 
and  then  taken  to  the  clinker  pit,  where  it  was  cleaned 
out;  the  clamps  being  left  on  the  rails.  The  engine 
started  back  to  the  table  with  plaintiff  sitting  between 
it  and  the  tender.  When  about  one  hundred  feet  from 
the  table,  and  moving  at  the  rate  of  three  or  four  miles 
an  hour,  steam  was  shut  off,  and  the  cylinder  cocks 
opened.  There  was  evidence  tending  to  show  that  the 
engine  should  be  stopped  before  going  on  the  table,  and 
wait  for  the  signal  from  the  helper  before  proceeding. 
When  twenty  or  thirty  feet  from  the  table,  plaintiff 
says  he  was  directed  by  Adams  to  get  off  and  see  if  the 
clamps  were  ready.  The  plaintiff  got  off  on  the  left  side 
of  the  engine,  and  walked  alongside  it  until  it  was  two 
or  three  feet  from  the  table.  The  engineer  did  not  check 
it,  and  the  plaintiff  stepped  around  in  front  of  the  mov- 
ing engine,  as  he  says,  to  see  if  the  clamps  were  right, 
and  to  give  the  signal  to  come  on  if  they  were  right. 
The  engine  was  so  close  that  to  do  this  he  had  to  step  on 
the  table,  and  when  he  did  so  the  pilot  was  within  a  foot 
or  so  and  moving  slowly.  He  watched  the  engine  and 
the  table.  He  was  brushed  aside  by  the  engine,  stepped 
in  the  hole  referred  to,  and  his  hand  was  caught  under 
the  wheel. 
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L  At  the  conclusion  of  the  plaintiff^e  evidence  the 
defendant  moved  the  court  to  direct  the  jury  to  return  a 
verdict  for  it,  on  the  ground  that  the  negligence  of  the 
plaintiff  directly  contributed  to  his  own  injury.  This 
motion  was  overruled,  and,  when  renewed  after  the 
introduction  of  all  the  evidence,  was  again  overruled. 
These  rulings  only  need  be  considered,  as  the  evidence 
clearly  establishes  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  will  preclude  any  recovery. 

2  He  knew  of  the  existence  of  the  hole  in  the  table, 
as  he  was  present  when  it  was  made,  and  noticed 

its  location  every  night  up  to  the  time  of  the  injury. 
True,  he  says  he  saw  the  bridge  carpenter  measuring  it, 
but  does  not  claim  any  repairs  were  made,  or  that  he 
was  informed  these  would  be.  He  entered  no  complaint 
of  the  condition  of  the  table,  and  received  no  promise 
of  repair.  Under  the  circumstances  he  assumed  all 
risks  incident  to  its  condition.  Greenleaf  v.  Railroad 
Co.,  29  Iowa,  14;  Muldoivney  v.  Railroad  Co.,  39  Iowa, 
615;  Perigo  v.  Railroad  Co.,  52,  Iowa,  276;  Money  v. 
Coal  Co.,  55  Iowa,  671;  Wells  v.  Railroad  Co.,  56  Iowa, 
520;  Burns  v.  Railroad  Co.,  69  Iowa,  450;  McKee  v.  Rail- 
way Co.,  83  Iowa,  616. 

II.    When    the   plaintiff    walked    alongside   the 

engine,  he  knew  its  motion,  as  well  as  the  hostler.    He 

says  he  watched  it,  and  also  the  table,  when  it  was 

within  two  or  three  feet  from  the  table,  and  so 

3  close  that  he  was  compelled  to  get  on  the  table 
in  order  to  go  in  front  of  the  engine.    Knowing 

that  it  was  still  moving,  and  the  speed  not  being 
checked  by  Adams,  he  voluntarily  went  in  front  of  it  to 
look  at  the  clamps  on  the  other  side.  The  excuse  offered 
for  so  doing, — ^that  it  was  the  duty  of  the  hostler  to  stop 
the  engine  before  going  on  the  table  and  wait  for  a  sig- 
nal,— will  not  avail  when"  plaintiff  knew  the  hostler 
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was  not  stopping  it,  and  that  it  was  then  moving  nearly 
as  rapidly  as  the  plaintiff  himself.    Nor  was  it  a  case 
where  the  plaintifiE  was  conii>elled  to  act  in  an  emer- 
gency, for  the  information  he  might  obtain  would  be  of 
no  possible  benefit  under  the  circumetances.     Under 
the  repeated  adjudications  of  this  court,  recovery  can- 
not be  had  when  one  voluntarily  exposes  himself  to 
danger  of  which  he  knows,  or  might  have  known  by  the 
exercise  of  ordinary  care.     Muldowney  v.  Railway  Co,j 
36  Iowa,  462;  Gibbons  v.  Railway  Co.,  66  Iowa,  232; 
Magee  v.  Railway   Co.y  82  Iowa,  249;  Piatt  v.  Rail- 
way   Co.,    84    Iowa,    695.    In    Nichols  v.  Railroad 
Co.,  69    Iowa,    154,  where  plaintiff    attempted  to 
couple  a  stationary  freight  car  to  a  train  of  twenty- 
eight  care  backed  to  it  by  an  engine,  and,  before  the 
train  reached  the  car,  gave  a  signal  to  stop  the  train, 
which  was  disobeyed  or  misunderstood,  and,  knowing 
that  his  signal  had  been  disregarded,  went  between  the 
moving  cars  and  was  injured,  he  was  held  to  be  guilty 
of  contributory  negligence.    One  Oaks  stepped  between 
the  tender  and  a  car  to  uncouple  them,  and,  while  there, 
the  train  was  negligently  started  without  a  signal  from 
him.    He  remained  between  the  moving  cars,  contrary 
to  the  rules  of  the  company,  and  was  injured  by  step- 
ping into  a  cattle  guard,  the  location  of  which  he  knew. 
It  was  held  that  he  could  not  recover,  owing  to  the  fact 
that  his  own  negligence  contributed  to  his  injury. 
Sedgwick    v.    Raihvay     Co.,    76    Iowa,    340.      The 
principle  involved    in    these    cases   is  clearly  con- 
trolling in  that  under  consideration.    Conceding  it  to 
have  been  the  duty  of  the  hostler  to  stop  the  engine 
before  going  on  the  turntable,  yet  the  plaintiff  knew  he 
had  failed  in  this,  and,  so  knowing,  went  in  front  of  the 
moving  engine,  and.  thereby  exposed  himself  to  the 
perils  and  dangers  of  the  situation.    That  party  who 
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last  has  a  clear  opportunity  of  avoiding  the  accident, 
notwitlistanding  the  negligence  of  his  opponent,  is 
solely  responsible  for  it  1  Shearman  &  B.  Neg.  99.  See 
Ferguson  v.  Railway  Co.y  100  Iowa.  733.  It  clearly 
appears,  from  the  plaintiff's  own  testimony  that  his 
own  negligence  directly  contributed  to  his  injury, 
and  for  this  reason  he  cannot  recover. — Reversed. 
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iiwSs  P.  E.  Zalesky  v.  The  Iowa  State  Insubange  Com- 

M  PANT,  Appellant. 

lIoTlgl 

119  5s»i  Insurance:    rebuilddio:    Estoppel  of  assured.    An  insurance  com- 

pany which  issues  a  policy  authorizing  it  to  rebuild  in  case  of  loss 
of  a  building  cannot  be  required  to  pay  the  amount  of  the  policy, 
8  where  it  had  notified  the  insured  of  its  intention  to  rebuild,  and 
the  latter  made  no  objections,  although  the  articles  of  incorpora- 
tion contain  a  provision  giving  the  insured  a  right  of  election  to 
take  his  claim  in  money. 

Evidence:  insuranob.    Parol  evidence  of  the  action  taken  by  an 

1  insurance  company  in  regard  to  a  loss  under  a  policy  issued  by  it, 
and  of  its  decision  to  rebuild,  is  admissible  where  no  record  of  such 

2  action  was  made;  and  is  relevant  in  an  action  upon  the  policy. 

Jadgment:    abatement  by.    A  judgment  which  is  confessedly  void 
4    will  not  abate  another  suit  on  the  same  subject  matter. 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Tuesday,  February  9, 1897. 

Action  at  law  upon  a  policy  of  fire  insurance.  Trial 
to  a  jury.  The  court  below  directed  a  verdict  for  plain- 
tiff, and  defendant  appeals. — Reversed. 

McVey  &  Cheshire  for  appellant. 

J.  J.  Mosnat  and  W.  C.  Scrimgeour  for  appellee. 
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Deembb,  J. — The  ifisuance  of  the  jwlicy  in  suit, 
which  covered  a  two-story  brick  building  in  the  city 
of  Belle  Plaine,  a  meat  cutter  and  an  engine  and 
boiler;  the  destruction  of  the  building  by  fire,  and  the 
giving  of  proper  proofs  of  loes,  are  all  admitted.  The 
defendant,  in  defense,  pleaded  a  former  suit  pending  in 
Lee  county,  which  went  to  judgment  before  the  com- 
men<!ement  of  this  action.  It  also  pleaded  concurrent 
insurance  upon  the  property,  and  set  out  this  provision 
of  plaintiff's  policy :  "The  directors  shall  have  the  right 
to  rebuild  the  building  or  repair  the  same,  and  the 
assured  shall  furnish  to  the  directors  proper  specifica/- 
tions  of  the  building  destroyed  or  damaged;  and  the 
claim  of  the  assured  shall  be  limited  to  the  actual  cost 
of  the  building  to  the  assured,  or  of  replacing  the  same, 
less  a  reasonable  depreciation  for  wear  and  tear  and 
age  of  the  building.  If  the  directors  rebuild  or  repair  a 
building,  the  assured  shall  pay  to  the  company  the  dif- 
ference in  value  between  the  new  and  old  building,  and, 
in  case  of  disagreement,  the  amount  thereof  shall,  upon 
demand  of  either  party,  be  determined  as  provided  by 
section  14  of  the  charter.  And  if  there  shall  be  any. 
policies  of  other  companies  thereon  not  contributing  to 
said  rebuilding,  the  assured  shall  pay  to  this  company 
the  amount  thereof,  which  shall  be  expended  in  repair- 
ing or  restoring  the  buildings,  subject  to  the  foregoing 
conditions," — and  charged  the  fact  to  be  that  within 
thirty  days  after  the  alleged  proofs  of  loss,  this  defend- 
ant demanded  the  right  to  rebuild  said  building  under 
the  terms  and  conditions  of  the  policy,  and  demanded 
of  the  plaintiff  that  the  assured  pay  to  this  com- 
pany the  amount  of  the  other  insurance  not  contributed 
to  Such  rebuilding,  to  enable  the  defendant  to  expend 
the  same  to  restore  and  rebuild  the  building,  or 
so  much  as  was  necessary  to  rebuild  the  same,  accord- 
ing to  the  terms  of  the  policy.    It  also  pleaded  that  by 
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the  tenoB  of  its  policy  ite  board  of  directors  had  three 
months  in  which  to  determine  whether  to  rebuild  or  not, 
and  that  its  said  board  did>  within  three  months,  deter- 
mine to  rebuild,  and  so  notified  the  plaintiff,  but  that 
I)laintiff  refused  to  comply  with  the  terms  of  the  policy, 
and  refused  and  neglected  to  permit  defendant  to 
restore  the  building;  and  in  defiance  of  his  policy,  and 
of  defendant's  righte  thereunder,  proceeded  to  rebuild 
the  building  himself.  The  plaintiff's  reply  was  a 
plea  of  estoppel,  and  practically  a  general  denial  of  the 
affirmative  matters  of  the  answer. 

I.  The  appellant  offered  to  prove  by  George  Rand,a 
director  of  the  company,and  by  one  Overton,an  adj  uster, 
that  at  a  regular  meeting  of  the  directors  held  on  Sep- 
tem-ber  21,  1894, — ^within  ten  days  after  proofs  of  loss 
were  furnished, — ^they  decided  to  rebuild,  and  ordered 
the  adjuster  to  give  appellee  notice  of  their  decision, 
and  request  him  to  furnish  plans  and  specifications  of 
the  building  destroyed;  that  in  conformity  to  the  usual 
and  ordinary  custom  of  the  directors  no  record  wa« 
-made  of  their  action  in  the  matter,  and  that  it  was  usual 
for  the  secretary  to  make  up  the  record  of  the  action  of 

the  board  only  when  a  loss  was  fully  and  finally 
1         disposed  of.    Appellee  oibjected  to  this  evidence 

on  the  ground  that  it  was  incompetent  and  irrel- 
evant, and  not  the  best  evidence.  The  court  sustained 
the  objection,  and  of  this  complaint  is  made.  It  will  be 
observed  that  no  record  was  made  of  the  action  of  the 
board,  and  there  was  no  written  evidence  of  the  con- 
clusion arrived  at  It  rested  in  the  memory  of  the 
individuals  who  were  present,  and  their  recollection 
and  statements  as  to  what  was  done  was  the  best  and 
only  evidence  atta  inable.  There  is  no  statutory  require- 
ment that  such  matters  should  be  in  writing,  and  we 
know  of  no  reason  for  holding  that  parol  evidence  is  not 
admissible  in  such  cases.    Indeed,  it  has  been  so  often 
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held  that,  where  no  records  are  kept,  or  the  proceedings 
are  not  recorded,  parol  evidence  is  admissible  to  show 
what  was  resolved  upon,  and  by  what  vote  it  was  car- 
ried, that  it  may  be  said  to  be  the  unanimous  voice  of 
authority  that  such  proof  may  be  given.  Ten  Eyck  v. 
Railroad  Co.  (Mich.)  41  N.  W.  Eep.  905;  Cram  v.  Pro- 
prietary  Co.,  12  Me.  354;  Bank  v.  Dandridge,  12  Wheat 
69;  Dillon,  Mun.  Corp.  (4bh  ed.)  sections  300,  301;  Powe- 
shiek County  V.  Ross,  9  Iowa,  511;  Athearn  v.  Independ- 
ent District,  33  Iowa,  105.  See,  also,  Lawson's  note  to 
Wertheim  v.  Trust  Co.,  15  Fed.  Rep.  727;  Iliggifis  v. 
Reed,  74  Am.  Dec.  309-312;  Beach,  Priv.  C5orp.  section 
295.  The  evidence  offered  was  not  only  the  best  of 
which  the  case  was  susceptible ;  but  it  was  also  compe^ 
tent  to  establish  the  facts  sought  to  be  proved. 

The  only  other  question  which  remains  is,  was  it 
relevant?  It  certainly  was,  for  it  went  to  support  one 
of  the  defenses  pleaded  by  appellant  It  is  contended 
in  argument  by  api>ellee,  however,  that  the  evidence 
was  immaterial,  and  that  no  prejudice  resulted  to 
appellant  from  the  ruling.  This  brings  us  to  a  consider- 
ation of  the  contract  entered  into  between  the 
2  parties.    The  policy  sued  upon  contained  these 

provisions:  "And  we  do  therefore  promise, 
according  to  the  provisions  of  said  charter,  to  pay  the 
said  sum  insured  within  the  three  months  next  after 
the  said  loss  shall  have  been  proved  by  the  assured  and 
adjusted  by  the  board  of  directors,  as  required  by  the 
charter  aforesaid  during  the  time  this  policy  shall 
remain  in  force,  unless  the  directors  within  the  said 
three  months  determine  to  rebuild  or  replace  the  prop- 
erty destroyed.  And  we  do  further  promise  that  when, 
and  as  often  as  the  property  aforesaid,  or  any  part 
thereof,  or  any  other  of  equal  value  built  or  supplied  in 
the  room  thereof  shall  happen  to  be  injured  by  means 
of  fire,  such  damuge  shall  be  made  good  according  to 
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the  estimate  thereof,  or  repaired  and  put  in  as  good 
condition  as  the  same  was  before  such  lose  or  damage 
happened.  ♦  ♦  ♦  And  it  shall  be  optional  with  the 
company  to  replace  the  articles  lost  or  damaged  with 
others  of  the  same  kind  and  equal  goodness,  and  to 
rebuild  or  repair  the  building  or  buildings,  within  a 
reasonable  time,  giving  notice  of  their  intention  to  do 
so  within  thirty  days  after  the  proofs,  as  herein 
required,  have  been  received  at  the  office  of  the  com- 
pany. ♦  ♦  ♦  And  in  case  of  loss  of  a  building 
insured  in  this  company,  or  any  damage  thereto,  the 
directors  shall  have  the  right  to  rebuild  or  repair  the 
same,  and  the  assured  shall  furnish  the  directors  proper 
specifications  of  the  building  destroyed  or  damaged, 
and  the  claims  of  the  assured  shall  be  limited  to  the 
actual  cost  of  replacing  the  same,  less  a  reasonable 
depreciation  for  wear  and  tear  and  age  of  the  building. 
If  the  directors  repair  or  rebuild  a  building,  the  insured 
shall  pay  to  the  company  the  difference  in  value 
between  the  new  and  old  building;  and  in  case  of  disa- 
greement the  amount  thereof  shall,  upon  demand  of 
either  party,  be  determined  as  provided  in  section  14  of 
the  charter.  And,  if  there  shall  be  any  policies  of  other 
insurance  companies  thereon  not  contributing  to  such 
rebuilding,  the  assured  shall  pay  to  this  company  the 
amount  thereof,  which  shall  be  exi>ended  in  restoring 
or  repairing  the  building,  subject  to  the  foregoing  con- 
ditions." The  articles  of  incorporation  of  the  company 
also  contained  these  provisions:  "Sec.  16.  The  direct- 
ors shall  settle  and  pay  all  losses  within  three  months 
after  they  shall  have  been  notified  and  proof  of  loss  is 
made  according  to  the  by-laws  and  conditions  of  insur- 
ance, unless  they  shall  judge  it  expedient  within  that 
time  to  rebuild  the  house  or  houses  destroyed,  or  replace 
or  restore  the  property,  or  repair  the  damage  sustained, 
which  they  are  empowered  to  do  in  a  convenient  time. 
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Sec  17.  In  case  any  building  or  buildings  or  other 
property  insured  in  said  company  be  destroyed  by  fire, 
and  the  owner  or  owners  thereof  shall  prefer  to  receive 
the  amount  of  eaid  loss  in  money,  in  such  case  the  direct- 
ors may  retain  the  amount  of  the  premium  note  giyeni 
for  the  insurance  thereof,  and  make  assessment* 
thereon,  until  the  time  for  which  ineurance  was  made 
shall  have  expired.  At  the  expiration  thereof  the 
insured  shall  have  a  right  to  demand  and  receive  such- 
part  of  such  retained  premium  as  has  not  been  expended 
in  losses  and  expenses.^'  The  conditions  of  the  policy, 
and  the  first  section  of  the  articles  of  incorporation 
quoted  clearly  indicate  that  the  insurer  had  the  right 
of  election  to  rebuild,  and  that  its  decision  was  final. 

It  is  contended  on  behalf  of  appellee  that  article 
17  of  the  by-laws  is  in  conflict  therewith,  and  that,  as  it 
is  for  the  benefit  of  the  assured,  that  construction  must 
be  placed  upon  the  whole  contract  which  is  most 
3  favorable  to  the  appellee, — according  to  the  uni- 

versal rule  of  construction, — and  that  this  gives 
to  the  insured  the  right  of  election  to  take  his  claim  in 
money.  Now,  while  section  17  of  the  articles  of  incor- 
poration is  not  clear,  it  seems  to  us  that  it  is  not  neces- 
sarily in  conflict  with  the  other  provisions  and  the  con- 
ditions of  the  policy  before  quoted.  It  has  reference 
particularly  as  to  what  shall  be  done  with  the  premium 
note  in  the  event  the  assured  receives  the  amount  of  his 
loss  in  money;  and,  when  construed  with  reference  to 
the  other  articles,  which  are  too  long  to  be  copied  at 
length  in  this  opinion,  it  is  clear  that  it  has  no  reference 
to  the  liability  of  the  company,  nor  to  the  right  of  the 
assured  to  elect  to  take  his  indemnity  in  money.  More- 
over, the  comx)any  proceeded  in  exact  accord  with  the 
terms  of  the  policy.  It  elected  to  rebuild,  gave  the 
assured  notice  of  its  decision,  and  demanded  plans  and 
specifications   of  the   building.     Appellee   made    no 
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reeponse  thereto,  and  did  not  indicate  at  any  time  mitil 
he  had  rebuilt  the  structure  and  brought  this  action 
that  he  preferred  to  receive  money.  At  the  time 
the  appellant  elected  to  rebuild,  and  gave  proper 
notice  thereof  to  the  assured,  it  converted  the  policy 
into  a  building  contract,  and,  when  thus  fixed,  all  pro- 
visions in  conflict  therewith  must  yield.  Beals  v.  Insur- 
ance Co.,  36  N.  Y.  522;  Good  v.  Insurance  Co.,  43  Ohio 
fit.  394  (2  N.  E.  Rep.  420);  Morrell  v.  Insurance  Co.,  33 
N.  Y.  429.  Appellee  gave  no  notice  to  appellant  that  he 
intended  to  rebuild;  and  there  is  nothing  in  the  record 
to  show  that  it  had  any  such  notice  or  knowledge  until 
about  the  time  of  the  commencement  of  this  action. 
[Under  such  a  state  of  facts  it  is  clear  that,  if  we  give  to 
aection  17  the  force  and  effect  contended  for  by  appel- 
lee, yet,  as  he  did  not  make  his  election  knoAvn,  the 
defendant  had  the  right  to  proceed  as  it  did,  and,  having 
done  60,  it  converted  the  contract  from  one  of  indemnity 
into  a  building  contract,  and  the  rights  of  the  parties 
must  be  determined  with  reference  thereto.  We  may 
observe,  parenthetically,  that  the  defendant  and  appel- 
lant is  a  mutual  insurance  company,  and  for  that  rea- 
son we  have  considered  its  articles  of  incorporation;  as 
they  became  a  part  of  the  contract  between  the  parties. 
We  think  the  evidence  offered  by  defendant  was  mate- 
rial,  and  that  it  should  have  gone  to  the  jury. 

II.    Appellant  also  contends  that  its  plea  in  abate- 
ment was  a  complete  defense  to  the  action.    It  appears 
that  plaintiff  recovered  judgment^n  Lee  county  against 
the  defendant  upon  the  policy  in  suit    On  this 
4  judgment  he  caused  execution  to  issue.    Appel- 

lant brought  suit  by  injunction  to  restrain  the 
collection  of  the  judgment,  claiming  that  it  was  illegal 
and  void  for  the  reason  that  service  was  not  made  upon  a 
proper  officer  of  the  company.  Appellee,  in  his  reply  to 
appellant's  answer,  admitted  that  the  judgment  was 
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and  is  void;  and  also  introduced  in  evidence  a  notice 
eigned  by  plaintiff,  and  directed  to  defendant  or  its 
attorneys,  to  the  effect  that  he  withdrew  his  answer, 
and  admitted  the  allegations  of  the  petition  in  the 
injunction  cuit  Service  of  this  notice  was  accepted  by 
appellant's  attorneys  April  30, 1895.  This  was  the  day 
this  ease  was  called  for  trial  in  the  district  court.  It 
seems  to  us  that  a  judgment  which  is  confessedly  void 
cannot  be  a  bar  to  another  action,  nor  will  it  abate 
another  suit  brought  upon  the  same  subject-matter. 
Scott  V.  Luther,  44  Iowa,  570;  Wixom  v.  Stephens,  17 
Mich.  518.  The  court  correctly  held  that  the  Lee  county 
judgment  was  no  bar  to  this  action. 

III.  One  other  question  is  discussed  by  counsel, 
but,  as  it  will  not  arise  upon  another  trial,  we  will  not 
consider  it  further  than  to  say  that  the  case  should 
have  gone  to  the  jury  under  the  issues  as  they  stood 
upon  the  question  as  to  the  amount  of  defendant's  lia- 
bility. For  the  reasons  pointed  out,  the  judgment  of  the 
district  court  is  reversed. 

Supplemental  Opinion  on  Re-hearing. 

.  Friday,  May  28, 1897. 

Overruled. 

Per  Curiam. — ^In  a  petition  for  re-hearing,  our 
attention  is  for  the  first  time  called  to  section  1692  of 
McOain's  Code,  which,  among  other  things,  provides 
that  ^^he  directors  (of  insurance  companies)  shall  keep 
full  and  correct  entries  of  their  transactions,  which 
shall  at  all  times  be  open  to  the  inspection  of  the  stock- 
holders, and  to  the  inspection  of  persons  invested  by  law 
with  the  right  thereof."  Assuming,  for  the  pur- 
pose of  the  case,  that  this  statute  applies  to  mutual 
companies,    yet     it     does    not    change    the    rule 
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annonnced  in  the  first  paragraph  of  the  opinion,  for  it  is 
raiiformly  held  that  unless  such  a  statute,  in  express 
terms,  provides  that  no  other  evidence  than  the  recorded 
minutes  is  admissible,  parol  evidence  may  be  received 
when  no  record  is  kept,  or  the  proceedings  have  not 
been  recorded.  See  Dillon,  Mun.  Corp.  sections  300^ 
301,  and  cases  cited  in  the  original  opinion.  The  peti- 
tkm  for  re-hearing  is  overruled. 


}§  tfo         James  Ennis,  Jr.,  Appellant,  v.  The  Fourth  Street 
\m   620  Building  Association  of  Clinton,  Iowa. 

140    m         Mew  Trial:    unavoidable  casualty.    A  first  mortgagee  was  made 


defendant  in  an  action  to  foreclose  a  second  mortgage,  and 
employed  an  attorney,  who  filed  an  answer  in  such  case  and 
agreed  to  appear  and  defend.  Five  days  before  suit  was  tried  the 
attorney  absconded  without  the  knowledge  of  his  client,  and  the 
case  was  tried  without  any  evidence  being  offered,  resulting  in 
judgment  foreclosing  the  mortgage  and  making  the  first  mortgage 
subject  thereto.  Held,  unavoidable  casualty  and  misfortune, 
within  Code  section  8154,  entitling  the  mortgagee  to  haye  the 
decree  set  aside. 

Appeal  from  Clinton  District  Court. — ^Hon.  P.  B.  Wolfe, 

Judge. 

Friday,  May  28, 1897. 

On  the  first  day  of  April,  1895,  plaintiff  filed  his 
petition  to  set  afiide  the  decree  rendered  October  30, 
1894,  and  for  a  new  trial  on  the  ground  of  unavoidable 
casualty  and  misfortune.  Defendant  demurred  to  the 
petition,  which  demurrer  was  sustained,  and,  the  plain- 
tiff failing  to  furi:her  plead,  judgment  was  rendered 
again^st  him,  from  which  he  api)eals. — Reversed. 

Ilayes  &  Schuyler  and  T.  W.  Hall  for  appellant. 

Walsh  Bros,  for  appellee. 
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Given,  J. — I.  The  i>etition  shows  that  this 
Jflefendant,  as  plaintiff,  commenced  an  action  at  the  Sep- 
tember term,  1894,  against  Margaret  and  James  Ennis^ 
to  foreclose  a  mortgage  executed  by  them  to  this  defend- 
ant on  certain  lots  in  the  city  of  Clinton;  that  at  that 
time  this  plaintiff  had  a  valuable  subsisting  mortgage 
on  said  lots  for  two  thousand  dollars,  executed  and 
delivered  to  him  by  said  Margaret  and  James  Ennis,  on 
the  twentieth  day  of  April,  1891,  which  was  duly 
recorded  on  the  tenth  day  of  July,  1891;  that  on  the 
twenty-fifth  day  of  August,  1894,  he  was  made  a  party  to 
said  action,  as  having  some  interest  in  or  lien  upon  said 
lots  whic^h  was  alleged  to  be  junior  and  inferior  to  the 
mortgage  of  this  defendant;  that,  upon  being  served 
with  notice,  this  plaintiff  employed  one  Richard  F. 
Price,  a  practicing  attorney  at  law  and  a  resident  of 
Clinton,  to  prepare  and  attend  to  his  defense  in  that 
case;  that  said  attorney  prepared  an  answer,  setting  up 
plaintiff^s  mortgage,  and  denying  that  defendant's  mort- 
gage was  superior  thereto,  which  answer  was  filed  on 
the  fifth  day  of  September,  1894,  and  to  which  no  reply 
was  ever  filed;  that  said  attorney  agreed  to  appear  and 
defend  said  action,  to  keep  this  plaintiff  advised  of  all 
proceedings  therein,  and  to  notify  him  when  he  would 
be  needed  for  the  purposes  of  the  trial  or  any  proceed- 
ing therein,  and  that  plaintiff  fully  relied  upon  said 
Price  as  his  attorney,  and  upon  said  arrangements;  that 
about  the  twenty-fifth  day  of  October,  1894,  said  Price, 
unknown  to  the  plaintiff,  absconded,  and  his  where- 
abouts tave  not  since  been  known;  that  on  the  thirtieth 
day  of  October,  1894,  in  the  alienee  of  this  plaintiff  and 
of  his  said  attorney,  without  the  plaintiff's  knowledge, 
and  without  any  evidence  being  offered  as  to  which  of 
said  mortgages  was  prior,  and  without  the  attention  of 
the  court  being  called  to  that  issue,  decree  was  entered 
foreclosing  this  defendant's  mortgage,  and  making 
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plaintiflE's  mortgage  subject  thereto;  that  execution  was 
issued  on  said  decree;  and  that  plaintiflE  did  not  know  of 
the  absence  of  said  Price  nor  of  the  rendering  of  said 
decree  until  after  the  execution  was  issued.  Plaintiff 
alleges  that  he  has  a  good  defense  to  said  action,  and 
that  he  was  prevented  from  making  it  *T3y  unavoidable 
casualty  and  misfortune,  as  herein  fully  set  forth."  He 
asks  that  said  judgment  may  be  set  aside,  and  for  a  new 
trial  in  the  case  as  to  him.  There  are  some  allegations 
of  irregularity  in  rendering  said  decree,  but  not  such  as 
to  require  attention.  The  grounds  of  the  demurrer  are 
that  the  i>etition  does  not  show  reasonable  diligence, 
that  it  shows  negfigence  on  the  part  of  plaintiff  and  his 
attorney,  and  does  not  state  facts  sufficient  to  entitle 
plaintiff  to  the  relief  demanded. 

II.     Under  section  3154  of  the  Code  a  new  trial  may 
be  granted  "for  unavoidable  casualty  or  misfortune 
preventing  the  party  from  prosecuting  or  defending.'' 
Casualty  is  defined  as  "inevitable  accident;  event  not  to 
be  foreseen  or  guarded  against."    Misfortune  is  defined 
as  "any  instance  of  adverse  fortune;  an  unlucky  acci- 
dent; a  calamity,  mishap;  mischance. '^    See  Standaard 
Diet.    If  the  matters  alleged  in  this  petition  are  true, 
this  plaintiff  has  not  only  pleaded  but  can  maintain  his 
defense  against  the  right  of  the  plaintiff  in  that  action 
to  priority  under  its  mortgage.    He  was  prevented  from 
maintaining  that  defense  at  the  trial,  not  because  of  any 
negligence  on  his  part,  but  because,  unknown  to  him, 
his  attorney  had  absconded,  and  had  failed  to  notify  him 
or  to  appear  in  tlie  case.    Plain tiflf  in  employing  and 
relying  on  Price  had  done  just  what  men  usually  do 
under  such  circumstances.    He  had  done  all  that  was 
necessary  for  him  to  do  for  the  purpose  of  making  his 
defense.    The  fault  was  Price^s,  and  while  it  is  true  that 
a  new  trial  will  not  be  granted  because  of  the  negli- 
gence of  tlie  attorney,  yet  where  that  negligence  may 
not  be  imputed  to  the  party,  and  where  it  amounts  to  an 
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nnavoidal)le  casualty  or  misfortune  tbat  has  prevented 
the  party  from  defending  or  prosecuting,  a  new  trial 
should  be  granted.  The  absconding  of  Price,  and  his 
failure  to  notify  the  plaintiff  and  to  attend  to  the  case, 
was  an  event  that  plaintiff  had  no  reason  to  antici- 
pate or  to  guard  against.  It  was  <a  mishap, — a  mis- 
chance,— ^that  he  had  no  reason  to  expect.  We  recog- 
nize the  discretion  that  is  given  to  trial  courts  in  grant 
ing  or  refusing  ne^v;  trials,  and  the  rule  that  this  court 
is  slow  to  interfere  with  the  exercise  of  that  discretion. 
These  rules  apply  with  greater  force  to  cases  where  an 
actual  trial  has  been  had  than  to  cases  like  this.  We 
think  the  petition  shows  that  plaintiff  was  prevented 
from  making  the  defense  which  he  had  pleaded  to  that 
action  because  of  unavoidable  casualty  and  misfortune, 
and  that,  if  the  facts  alleged  are  sustained,  he  is  entitled 
to  the  relief  demanded. 

Other  matters  are  discussed  that  do  not  appear  in 
the  petition,  and  which  are  therefore  not  entitled  to  con- 
sideration. Our  conclusion  is  that  the  court  erred  in 
sustaining  the  demurrer,  and  the  judgment  is  therefore 

BEVEBSED. 


C.  Hamil,  Appellant,  v.  Cabholl  County. 

Connties:  shbbiff's  fees:  Oare  of  prisoners.  Under  McClain*8 
Code,  section  5041,  providing:  "The  sheriff  is  entitled  to  recover 
the  following  fees"  (section  5056):  "for  boarding  a  prisoner,  a  com- 
pensation fixed  by  the  board  of  supervisors,  not  less  than  fifty  cents 
a  day;"  (section  5057)  "for  waiting  on  and  washing  for  prisoners, 
1  the  sheriff  shall  have  such  reasonable  compensation  as  shaU  be 
allowed  by  the  board  of  supervisors;"  and  section  5063,  providing 
that  the  sheriff  is  also  entitled  for  attending  courts,  and  for  other 
services  for  which  no  compensation  is  allowed  by  law,  to  such  an 
aimual  salary  as  may  be  fixed  by  the  board  of  supervisors,— he  is 
entitled,  for  washing  for  and  waiting  on  prisoners,  to  a  reasonable 
compensation  outside  of  his  salary. 

Counties:    same.    Washing  bedding  used  by  prisoners,  if  necessary  to 
keep  the  same  in  suitable  condition  for  their  use,  is  "washing  for 
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the  prisoners"  withia  McClain's  Code,  section  6067,  entitlinsr  the 
2    sheriff  to  remuneration  from  the  county  for  services  in  waiting  on 
and  washing  for  prisoners;  and  that  it  was  necesaary  will  be 
assumed  where  it  is  ordered  by  the  board. 

Same.    Mending  the  clothes  of  prisoners,  if  a  necessary  service  for  the 
proper  keeping  of  the  prisoners,  is  waiting  on  them  within 
2    McClain's  Ck>de,  section  6057,  entitling  a  sheriff  to  remuneration 
from  the  county  for  waiting  on  the  prisoners. 

Appeal  from    Carroll   District    Court. — Hon.    S.  M. 
Elwood,  Judge. 

Thursday,  January  28,  1897. 

The  petition  shows  that  P.  J.  Hamil  was  sheriff  of 
the  defendant  county  for  the  years  1892  and  1893,  and 
as  such  had  charge  of  the  jail  and  of  the  prisoners 
therein  confined;  that  in  taking  care  of  the  prisoners 
there  wae  a  large  amount  of  work  performed  by  him, 
consisting  of  washing,  scrubbing,  and  cleaning  the  jail, 
washing  and  cleaning  the  bedsteads  and  bedding,  mend- 
ing the  clothes  of  the  prisoners  and  the  bedding,  clean- 
ing and  renovating  the  jail,  and  keeping  the  same  in  a 
good  and  healthy  condition ;  that  these  things  were  done 
on  account  of  the  prisoners  therein  confined,  and  were 
necessary  to  be  done  to  keep  the  jail  in  suitable  condi- 
tion; and  that  it  was  done  at  the  verbal  request  of  the 
chairman  and  another  member  of  the  t)oard  of  super- 
visors, and  that  it  was  acquiesced  in  by  said  board.  It 
is  alleged  that  the  reasonable  value  of  the  work  was 
ten  dollars  per  month  for  the  two  years.  The  petition 
makes  specification  of  items,  and  of  the  prisoners  for 
whom  the  services  were  rendered,  which  it  is  unneces- 
sary to  set  out.  It  also  appears  that  the  account  was 
assigned  to  the  plaintiff,  and  the  account  presented  to 
the  board,  and  payment  refused.  To  the  petition  there 
was  a  demurrer,  which  the  court  sustained,  and  from  the 
ruling  the  plaintiff  appealed. — Beversed. 
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George  W.  Bowen  for  appellant. 

George  W.  Korte  for  appellee. 

Granger,  J. — The  claim  urged  against  the  i)eti- 
tion  is  that  the  services  for  which  recovery  is  sought  are 
not  such  as  the  law  makes  provisions  for  the  payment  of. 
except  in  the  salary  allowed  by  law  to  the  eherift 
Appellant  claims  that  the  services  in  question  are  not 
such  as  the  sheriff,  in  the  capacity  of  sheriff,  is  required 
to  perform;  that  they  are  not  the  services  for  which  the 

fees  and  salary  provided  by  law  are  a  compen- 
1  sation.    The  sheriff  is  made  the  custodian  of  the 

jail  or  prison  of  the  county,  and  of  the  prisoners  in 
the  same,  and  is  required  to  receive  those  lawfully  com- 
mitted, and  to  keep  them  himself,  or  by  his  deputy  or 
jailor,  until  discharged  by  law.  McClain's  Oode,  section 
474.  The  sections  hereafter  cited  will  be  of  the 
same  Code.  The  object  of  the  section  is,  obvi- 
ously, to  require  the  sheriff  to  have  charge 
of  the  jail,  and  receive  and  retain  prisoners 
lawfully  committed.  It  does  not  deal  with 
how  the  duty  is  to  be  discharged.  Other  sections  provide 
a  fee  of  twenty-five  cents  for  the  commitment  and  dis- 
charge of  each  prisoner;  if  received  on  surrender  of  bail, 
fifty  cents,  code,  section  5054,  5055.  Sections  5041  and 
5060  provide  fees  and  compensation  for  the  sheriff  in 
particular  cases.  The  following  is  a  part  of  section 
5062:  "The  sheriff  is  also  entitled,  for  attending  district 
and  circuit  courts,  and  for  other  service  for  which  no 
comi>ensation  is  allowed  by  law,  such  annual  salary  as 
may  be  fixed  by  the  board  of  supervisors,  and  in  no  case 
less  than  two  hundred  dollars  nor  more  than  four  hun- 
dred dollars."  Sections  6122  and  6135  provide  as  fol- 
lows: "It  is  the  duty  of  the  keeper  of  the  jail  of  the 
county  to  see  that  the  same  is  constantly  kept  in  a 
cleanly  and  healthy  condition,  and  he  must  pay  strict 
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attention  to  the  i>ersonal  cleanlinees  of  all  the  prisonere 
in  his  custody  afi  far  as  may  be.    Each  prisoner  must 
be  furnished  daily  with  as  much  clean  water  as  may  be 
necessary  for  drink  and  for  i)ersonaI  cleanliness,  and 
with  a  clean  towel  and  shirt  once  a  week,  and  must 
be  served  three  times  each  day  wi«th  wholesome  food, 
which  must  be  well  cooked,  and  in  euffldent  quantity/' 
"All  charges  and  expenses  of  safe  keeping,  and  main- 
taining  convicts  and   i)ersons   charged   with  public 
offenses  and  committed  for  examination  or  trial,  to  the 
county  jail,  shall  be  paid  from  the  county  treaBury,  the 
accounts  therefor  being  first  settled  and  allowed  by  the 
board  of  supervisors.  *  *  *"  It  is  from  these  provisions 
of  the  law  that  we  are  to  determine  the  question.  The 
holdings  of  this  court  have  been  uniformly  against  con- 
structive fees  to  officers.    The  rulings  are  to  the  effect 
that  the  compensation  to  be  paid  to  sheriffs  is  such  only 
as  is  provided  by  law.    This  statement  is  all  that  is 
claimed,  and  it  is  unnecessary  to  review  or  cite  the 
cases.   The  sections  we  have  designated  from  McOain's 
C5ode  from  5041  to  5062  are  sections  of  chapter  94,  Acts 
of  the  Nineteenth  General  Assembly,  and  the  act  is 
designed  to  regulate  the  fees  of  sheriffs;  and,  for  the  pur- 
poses of  til  is  case,  we  may  say  that,  unless  the  act  pro- 
vides for  plaintiff's  claim,  or  some  part  of  it,  the  claim 
cannot  be  sustained.    It  is  not  thought  but  that  the  ser- 
vices are  to  be  compensated,  but  it  is  thought  that  the 
allowance  of  two  hundred  dollars  as  salary,  which  in 
all  cases  is  to  be  allowed,  is  designed  by  the  law  to 
cover  such  services.    Section  6122  of  the  CJode,  above 
quoted,  shows  that  at  least  a  part  of  the  services  ren- 
dered are  such  as  the  law  requires;  for  instance,  wash- 
ing for  and  waiting  on  the  prisoners.    The  language  of 
the  law  giving  to  the  sheriff  a  salary  is:    "The  sheriff  is 
also  entitled  for  attending  district  courts,  and  for  other 
service  for  which  no  comi)ensation  is  allowed  by  law, 
such  annual  salary  as  may  be  fixed  by  the  board  of 
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mperyisors.  ♦  *  *"  Now,  if  it  does  not  appear 
that  the  axrt  allows  comi)eiisatioii  for  some  part  of  these 
eervices,  then  they  are  to  be  paid-  for  by  the  salary. 
Chapter  94  of  Acts  of  the  Nineteenth  General  Assembly 
provides  as  follows :  "Section  2.  The  sheriff  is  entitled 
to  charge  and  receive  the  following  fees:  ♦  ♦  ♦ 
Sec.  17.  For  boarding  a  prisoner  a  <jomi)ensation  to  be 
fixed  by  *he  board  of  sui>ervisors,  not  less  than  fifty 
cents  per  day.  Sec.  18.  For  waiting  on  and  washing 
for  prisoners,  the  -sheriflf  shall  have  such  reasonable 
compensation  as  shall  be  allowed  by  the  board  of  super- 
visors." It  seems  to  us  the  express  language  is  that  for 
waiting  on  and  washing  for  prisoners  the  fee  or  compen- 
sation shall  be  reasonable,  to  be  fixed  by  the  board*  of 
supervisors.  No  one,  we  think,  doubts  that  the  sheriff 
is  entitled  to  compensation  for  the  board  of  prisoners, 
outside  of  the  salary,  and,  if  so,  because  it  is  "allowed 
by  law";  and  it  is  no  more  allowed  by  law  than  is  the 
compensation  for  waiting  on  and  washing  for  them. 
The  law  in  each  case  in  terms  allows  a  compensaition  for 
the  service,  and  leaves  it  to  the  board  of  superviors  to 
fix  the  amount.  In  Griihb  v.  Louisa  County,  40  Iowa, 
314,  it  was  held  that  a  sheriff  was  not  entitled  to  com- 
pensation outside  of  fees  and  salary  for  waiting  on  pris- 
oners; that  the  salary  was  presumed  to  be  sufficient  to 
compensate  him  for  services  for  which  no  fees  were 
allowed.  That  case  involved  a  construction  of  Code  of 
1873,  sections  3788, 3789  (not  McCIain's),  which  sections 
fixed  the  compensation  of  sheriffs  in  part.  At  that  time 
there  was  no  such  provision  for  compensation  for  wait- 
ing on  and  washing  for  prisoners.  The  sections  were 
repealed  by  Acts  Eighteenth  General  Assembly,  chapter 
I15f  The  rule  announced  in  that  case,  a^  well  as  in 
others,  that  for  a  service  for  which  no  fee  is  prescribed 
by  law  the  fees  and  salary  prescribed  are  presumed  to 
be  a  compensation,  is  preserved  in  this  opinion.  It  is 
clear  to  us  that  the  petition  presents  a  cause  of  action, 
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and  that  for  washing  for  and  waiting  on  the  prisoners 
a  reasonable  compensation  should  be  allowed.  WTiat 
services  should  be  regarded  as  waiting  on  prisoners, 
within  the  meaning  of  the  law,  is  a  question  not  pre- 
sented, and,  of  course,  we  do  not  decide  it.  The  judg- 
ment is  REVERSED. 

Supplemental  Opinion  on  Re-hearing. 

Friday,  May  28,  1897. 

Per  Curiam. — Appellee,  in  a  petition  for  a  re-hear- 
ing, concedes  the  correctness  of  the  law  as  stated  in  the 
opinion,  but,  because  of  its  claim  that  the  averments  of 
the  petition  do  not  include  services  in  washing 
2  for  or  waiting  on  the  prisoners,  it  is  likely  proper 

that  we  should  be  more  specific  in  that  particular, 
in  view  of  further  proceedings  in  the  district  court  Some 
of  the  language  used,  in  stating  what  work  was  done,  is 
so  general  as  to  render  uncertain  the  particular  kind  of 
work  included,  and  as  to  such  we  construe  it  against  the 
pleader.  It  does  appear  that  the  bedding  used  by  the 
prisoners  was  washed.  We  understand  such  a  service 
to  be  "washing  for  the  prisoners,"  where  it  is  necessary 
to  keep  the  bedding  in  suitable  condition  for  their  use. 
It  also  appears  that  the  clothes  of  the  prisoners  were 
mended.  If  this  was  a  necessary  service  for  the  proper 
keeping  of  prisoners, — which  we  assume,  because  done 
at  the  instance  of  the  board  of  supervisors, —  then  it 
would  be  waiting  on  'them,  within  the  meaning  of  the 
law.  We  are  not  able  to  discover  any  other  service 
which,  on  the  face  of  the  i>etition,  would  authorize  a 
recovery.    The  petition  for  a  re-hearing  is  overruled. 
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Becker,  Clark  &  Stone  v.    William  Calderwoob, 

Appellant. 

Sale:  warranty:  Action  for  price.  Plaintiff  advised  defendant,  a 
farmer,  who  wished  a  y^  ind-mill,  to  buy  one  made  by  a  third  party, 
and  j?ave  him  a  circular,  issued  by  such  third  party,  guaranteeing 
that  it  would  not  wreck  in  any  storm  that  did  not  destroy  the 
building     Defendant  thereafter  agreed  to  buy  a  wind-mill  of  that 

1  kind.  When  plaintiff  began  to  set  it  up  on  defendant's  farm,  he 
gave  him  a  circular,  issued  by  the  maker,  requiring  certain  ques- 
tions to  be  answered  by  a  purcliaser  before  a  signed  guaranty  of 
the  wind-mill  would  be  issued.  These  questions  defendant  refused 
to  answer,  and  also  refused  to  accept  the  mill,  or  pay  for  it,  unless 
guaranteed  as  stated  in  the  first  circular.  Held,  that  an  action  for 
the  price  would  not  be  sustained. 

Same.  Plaintiffs  sold  machinery  as  their  own  by  contract  providing 
that  the  purchaser  should  have  the  maker's  guaranty,  and  on 
delivering  it  gave  the  purchaser  a  letter  from  the  maker  accom- 

2  panying  it,  and  told  him,  "there  is  a  letter  with  the  questions  you 
will  have  to  answer  before  you  can  get  a  warranty.  Held,  that 
this  was  an  attempt  by  plaintiff  to  impose  on  the  contract  new 
conditions,  which,  it  will  be  assumed,  were  the  only  terms  on 
which  they  could  give  the  maker's  guaranty. 

Appeal  from  Scott  District  Caurt. — Hon.  C.  M.  Water- 
man, Judge. 

Saturday,  December  12,  1896. 

Action  on  a  contract  of  sale  and  an  account  for 
lalbor  performed.  The  following  statement  of  facts  by 
appellant  is  conceded,  with  a  slight  modification,  to  be 
correct;  and,  as  the  case  presents  a  legal  question  based 
thereon,  we  give  it:  "Appellees,  during  the  year 
1  1894,  were  engaged  in  the  business  of  drilling 

wells  and  selling  and  setting  up  windmills.  Their 
office  was  in  Le  Claire,  Iowa,  Early  in  May,  1894,  appel- 
lant, a  farmer,  living  near  Le  Claire,  called  upon  Becker, 
Clark  &   Stone,   desiring   to   buy   a  .windmill.    Mr. 
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Becker  recommended  a  mill  called  the  'Aermoter/  and 
during  the  conversation  handed  Oalderwood  a  circular, 
issued  by  the  Aermoter  CJompany,  manufacturers  of  the 
Aermoter,  and  stated  to  him  that  he  knew  this  firm  to 
be  a  reliable  firm,  that  anything  tliey  guaranteed, — any- 
thing they  said  tiliey  would  do  in  that  circular, — th<jy 
would  do.  Becker  told  Calderwood  to  take  the  circular 
home  and  read  it.  Among  other  things  stated  in  this 
circular  was  *he  following:  ^We  guarantee  the  aer- 
moter and  tower  not  to  wreck  in  any  storm  that  does 
not  destroy  buildings,  and  we  al?o  guarantee  that  our 
eight-foot  wheel  is  tlie  full  equal  of  any  wooden  ten-foot 
wheel.  ♦  ♦  ♦'  Mr.  Calderwood  took  >the  circular 
home  and  read  it,  and  about  the  middle  of  May,  1894, 
he  went  back  to  Becker's  office  and  ordered  an  eight-foot 
aermoter  and  sixty -foot  steel  tilting  tower,  agreeing  to 
pay  one  hundred  and  seven  dollai^  for  Fame,  appellees 
to  set  up  "the  mill  on  his  farm,  he  to  pay  tliirty  cents  per 
hour  for  the  time  consumed  by  appellc^'-s  in  setting  it  up. 
About  June  1, 1895,  appellees  brought  the  aermoter  and 
tower  to  appellant's  farm,  and  began  setting  it  up.  That 
night  Clark  (one  of  the  appellet^s)  handed  Calderwood  a 
circular  letter,  w^hich  he  said  had  come  with  the  mill. 
This  letter  read  as  follows:  *To  the  Purchaser:  If  you 
wish  to  obtain  a  adgned  guaranty  on  this  outfit,  fill  out 
this  blank  in  full  and  return  immediately.  If  tlie  outfit  is 
properly  erected,  we  will  forward  you  a  guaranty  under 
the  official  signature  and  seal  of  the  Aenuoter  Com- 
psmy.  If  everything  has  not  been  properly  done,  we  will 
make  it  our  business  to  see  that  it  is  attended  to  at 
once.  No  guaranty  after  this  darte  (Feby.  15,  1894)  on 
our  goods  is  official,  which  does  not  bear  the  signature 
and  seal  of  the  Aermoter  Company.  To  obtain  such 
guaranty  all  the  information  asked  for  below  must  be 
forwarded  within  thirty  days  after  the  outfit  is  erected. 
[Signed]  Aermoter  Co.,  12th  and  Rockvv^ell  Sts.,  Chi- 
cago, Ills.'    Then  follows  a  list  of  quest ir»u;^,  among 
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Which,  is  the  following:  *Is  the  aermoter  fifteen  feet 
above  surrounding  wind  obstructions  within  400  feet? 
This  question  Mr.  Calderwood  must  have  answered 
m  the  negative,  if  at  all.  Next  morning  he  said  to 
Mr.  dark:  *I  don^t  want  that  mill.  I  can't  answer 
those  que^ons,  and  I  don't  want  you  to  put  the  mill 
up.'  Mr.  Oalderv^rood  then  wrote  to  the  Aermoter  (Com- 
pany, and  they  answered-  his,  in  substance,  that  they 
would  not  give  any  warranty  upon  the  mill  unless  it 
was  erected  fifteen  feet  above  surrounding  wind 
obstructions.  Mr.  Oalderwood  refused  to  accept  the 
mill,  or  to  pay  for  it,  unless  it  was  warranted  by  'the 
manufacturers  as  stated'  in  the  circular  hereinbefore 
referred  to,  and  notified  Becker,  dark  &  Stone  to 
remove  it  from  his  farm,  and,  upon  their  failure  so  to 
do,  he  took  down  the  mill  and  stored  it.  They  sued  for 
agreed  price  of  mill  and  six  dollars  additional  for  labor 
in  setting  it  up.  Appellant  counter-claimed,  as  shown 
in  the  answer  and  counter-claim.  Upon  tbe  close  of 
defendant's  evidence,  the  court  directed  the  jury  to 
return  a  verdict  for  plaintiff,  in  accordance  with  such 
direction,  for  the  amount  claimed.  Judgment  was 
afterwards  rendered  upon  said  verdict,  from  which 
defendant  has  appealed." — Reversed. 

Cook  &  Dodge  for  appellant. 

Becker  &  Thuenen  for  appellee. 

Granger,  J.  —The  only  modification  of  the  state- 
ment suggested  by  appellees  is  that  the  agreement  to 
erect  the  mill  was  not  a  part  of  the  contract  of  purchase; 
but  we  think  it  appears  from  the  record,  without  dis- 
pute, that  the  contract  of  purchase  included  that  of 
erecting  the  mill  for  a  compensation  stated.  It  is  to  be 
understood  that  the  sale  was  made  by  the  plaintiff  on 
the  guaranty  of  the  Aermoter  Company.     Appellees 
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present  the  question  for  considerai:ion  as  follows :  "The 
only  question  in  this  case  is  whether,  at  the  time  Calder- 
wood  attempted  to  rescind  the  contract  of  purchase,  he 
was  the  owner  of  the  windmill  in  question  under  such 
a  warranty  as  the  circular  given  him  by  Becker  prom- 
ised." Appellees  then  present  their  contention  in  these 
words:  "Appellees  contend  that  tlie  statement  in  the 
circular  constituted  the  warranty,  and  nothing  in  said 
circular  contained  could  be  construed  to  mean  that  the 
Aermoter  Company  would  give  any  other  kind  of  a  war- 
ranty with  its  mill  than  such  as  was  contained  in  the  cir* 
cular."  It  is  said  to  be  appellees'  thought  that  as  the 
Aermoter  Company  has  issued  its  circular,  with  the 
terms  of  its  warranty,  and  that  appellant  had  made  his 
contract  upon  the  terms  of  the  warranty  in  the  circular, 
the  sale  became  conclusive  between  the  parties  to  it, 
regardless  of  whether  the  Aermoter  Company  will  com- 
ply or  not.  In  other  words,  that,  if  the  company  now 
seeks  to  impose  new  conditions,  it  can  in  no  way  affect 
appellees.  It  is  doubtlessly  true  that  no  new  conditions 
could  be  imposed  after  the  contract  was  complete,  which 
we  understand  to  be  when  the  mill  was  ordered.  But  is 
there  an  attempt  to  impose  new  conditions?  As  we 
understand,  appellant  only  asked  that  the  guaranty 
contained  in  the  circular  be  signed  or  become  binding 
on  the  company.  But  appellees  contend  that  the  circu- 
lar itself  was,  in  legal  effect,  a  proposition  to  any  person 
desiring  to  purchase,  and  that  the  purchase  from  appel- 
lees was  an  acceptance  of  the  proposition  of  guaranty 
by  the  company,  and  bound  it  so  that  the  contract  of 
guaranty  became  complete.  The  mill  in  question  was 
a  windmill,  and  wind  was  to  be  the  motive  power.  The 
contract  of  guaranty  is  silent  as  to  how  it  was  to  be 
placed  in  order  that  it  might  be  operated  by  the  wind 
and  in  the  way  it  was  guaranteed  to  operate.  It  cannot 
properly  be  said  that  the  company  made  its  guaranty 
regardless  of  the  place  where  the  mill  might  be  set.   Let 


Maf  1897]    Becker,  Clark  &  StOne  v.  Calderwood.  533 

ns  suppose  the  company,  instead  of  plaintiffs,  had  made 
the  contract  with  Calderwood,  and  given  the  same 
guaranty,  with  nothing  said  as  to  conditions  that  should 
surround  the  mill  to  malce  it  accessible  to  the  wind.  It 
is  a  matter  of  common  knowledge  that  there  must  be 
some  degree  of  favorable  conditions.  The  company 
would  be  presumed  to  know  the  conditions  on  which 
it  designed  to  place  its  guaranty  in  this  respect.  A 
purchaser  would  not  be  so  presumed.  Now,  if  the  com- 
pany had  come  to  place  the  mill,  and  found  the  condi- 
tions not  as  they  should  be  so  that  it  could  give  the 
guaranty,  could  it  deny  the  guaranty,  and  still  enforce 
the  contract  of  sale?  If  not,  why?  Because  the  guar- 
anty was  a  part  of  the  contract  of  sale,  and  the  denial  of 
the  guaranty  is  not  because  of  a  default  on  the  part 
of  the  purchaser,  but  because  the  company,  in  making 
its  contract,  did  not  take  notice  or  inform  itself  of  the 
eondi'tions  under  which  it  must  i)erform,  and  withheld 
from  the  purchaser  such  conditions,  so  that  he  had  no 
knowledge  of  them.  A  right  of  the  company  to  recover 
under  such  circumstances  would  not  be  claimed.  How 
does  the  case  differ  as  to  the  plaintiffs?  They  pur- 
chased the  mill  on  their  own  account,  and  then  sold  it 
to  the  defendant,  using  the  guaranty  in  question,  and 
making  it  a  part  of  its  contract.  They  stood  as  the  com- 
pany would,  if  it  had  made  the  sale,  in  the  respect  of 
placing  the  mill  so  that  it  might  meet  the  test  of  the 
guaranty.  The  abstract  discloses  that  there  was  to  be  a 
I>eriod  of  thirty  days  in  which  to  make  the  test,  and,  if 
not  satisfactory,  the  mill  could  be  returned,  and  the 
company  would  pay  the  freight  both  ways.  This  pro- 
vision is  a  part  of  the  contract  between  these  parties. 
If  plaintiff's  contention  is  correct,  they  had  the  right  to 
place  the  mill,  without  regard  to  the  conditions  under 
which  the  guaranty  would  attach,  demand  and  receive 
their  pay,  and  leave  the  defendant  to  a  remedy  against 
the  company.     We  think   that,  when  the  plaintiffs 
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assumed  to  use  the  circular  ccmtaining  the  proposed 
guaranty,  as  to  matters  not  expressed  therein,  and 
which  were  essential  to  its  proper  use,  they  stood  as 
would  the  company  itself  in  using  it;  that  is,  they  will 
be  presumed  to  have  the  knowledge  of  the  company  in 
such  respects,  and  be  subject  to  the  same  rule  as  to  right 
of  recovery.  "The  misapprehension  is  in  the  thought 
that  the  defendant  is  seeking  a  change  in  the  terms  of 
the  guaranty.  He  is  not.  His  contract  was  for  a  mill  on 
his  farm  to  which  the  guaranty  would  apply.  Plaintiffs 
engaged  to  erect  the  mill,  and  when  they  »have  so  per- 
formed that  the  guaranty  attaches,  then  their  claim  will 
be  more  tenable,  for  then  there  will  be  contractual  rela- 
tions between  the  company  and  defendant.  Until  that 
time  there  is  no  such  relation.  We  are  not  referred  to, 
nor  are  we  able  to  find.  $»■  oase  with  similar  facts.  The 
judgment  is  revebsed. 

Supplemental  Opinion  on  Re-hearing. 

Friday,  May  28,  1897. 

Per    Curiam. — In  a   i>etition  for  re-hearing  it  is 
urged  that  we  have  misapprehended  the  facts,  and 
hence  the  law,  of  the  case,  in  that  it  appears  that  defend- 
ant refused  to  accept  the  mill  because  the  Aer- 
2  meter  Oampany,  after  the  purchase,  tendered  the 

defendant  "a  specific  written  guaranty  on  certain 
conditions."  which  the  defendant  declined  to  accept, 
and  it  is  urged  that  such  conditions  could  not  affect  the 
plaintiff.  The  court  dii'ected  a  verdict  for  the  plaintiff, 
and  hence  we  must  presume  all  facts  as  true,  favorable 
to  the  defendant,  that  had  substantial  support  in  the 
evidence;  and,  applying  that  rule,  it  api>ears  that  when 
plaintiff  came  to  deliver  the  mill  it  brought  a  letter  from 
the  Aermoter  Company  containing  the  "conditions'^ 
referred  to  in  the  petition  for  re-hearing,  and  Mr.  Clark, 
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of  the  plaintiff  firm,  handed  it  to  the  defendant  with  the 
statement,  "There  is  a  letter  with  the  questions  you  will 
have  to  answer  before  you  ean  get  a  warranty."  The 
letter  came  with  the  mill  to  the  plaintiff,  and  the  plain- 
tiff delivered  it  to  the  defendant  as  containing  the  condi- 
tions on  which  the  guaranty,  whieh  was  a  part  of  the 
contract  of  sale,  would  attach.  It  was  a§  much  as  to 
say,  "The  guaranty  we  gave  you  from  the  Aermoter 
Company  will  not  attach  unless  you  conform  to  the 
requirements  of  the  letter."  The  entire  dealing  was 
with  *he  plaintiff  firm.  The  firm  was  selling  its  own 
property,  and  in  a  way  to  carry  with  it  the  guaranty  of 
the  Aermoter  Company.  It  must  do  that  on  the  terms 
that  the  company  would  permit  it  to  be  done,  under  its 
agreement  with  the  plaintiff.  The  agreement  between 
the  Aermoter  Company  and  the  plaintiff  as  to  the  guar- 
anty must  be  assumed  to  be  as  the  plaintiff  attempted  to 
give  it  effect  by  presenting  the  new  conditions.  It  is 
clearly  a  mistaken  idea  that  there  was  ever  a  contract 
between  the  Aermoter  Company  and  the  defendant. 
The  plaintiff  had  not  observed  the  terms  that  would  cre- 
ate such  a  contraet.  It  is  to  be  further  said  that  the 
pleadings  present  no  issue  except  that  plaintiff  refused 
to  give  the  guaranty  as  it  had  agreed.  The  petition  for 
a  re-hearing  is  overruled. 


Nanoy  Sutherland  v.   Nathaniel   Sutherland, 
a/.,  Appellants. 

Wills:    widow:    Acceptance  of  devise.    A  devise  to  a  wife  by  her 
husband  of  a  life  estate,  without  an  express  provision  that  such 
2    estate  shall  be  in  lieu  of  dower,  does  not  bar  her  of  her  distribu- 
tive share  of  his  estate,  though  she  accepts  the  devise. 

Demnrrer:  what  confkssed  by.  An  allegation  that  a  devise  was 
accepted  in  lieu  of  dower  is  a  mere  conclusion,  and  is  not  con- 

2  fessed  by  demurrer  to  the  pleading  containing  it  which  states  np 
facts  to  sustain  such  conclusion. 
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Appeal:  trba.tino  exhibit  as  attaohbd  to  pleadings  dbmcjrred 
TO.  Where  defendants,  in  their  answer,  rest  their  defense  on  the 
provisions  of  a  probated  will,  and  "make  the  will  *  *  *  a  part 
1  of  this  answer,  and  refer  to  the  same  as  part  of  this  answer,"  with- 
out setting  out  or  attaching  a  copy,  on  appeal,  they  will  not  be 
heard  to  say  that  the  will  is  not  a  part  of  the  answer. 

Ap]pealfrom  Jones  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

Friday,  May  28,  1897. 

Plaintiff,  widow  of  Donald  Sutherland,  asks  that 
her  share  of  certain  real  estate  of  which  her  husJband 
died  seized  be  set  apart  to  her.  The  defendants,  heirs 
at  law  of  said  deceased,  ansT\^ered  that  Donald  Suth- 
erland died  testate;  that  his  will  was  duly  probated; 
that  in  it  he  bequeathed  to  plaintiff  the  real  estate 
described  in  her  petition,  to  have  and  to  use  during  her 
natural  life,  with  remainder  to  the  defendants,  in  lieu  of 
her  dower  or  statutory  rights  in  said  land;  that  plaintiff 
has  since  said  time,  used,  occupied,  and  enjoyed  said 
land,  and  is  now  estopped  from  claiming  any  interest 
therein  different  or  contrary  to  said  bequest.  The 
defendants  say  in  their  answer  as  follows:  "Defend- 
ants m'ake  the  will,  and  the  probated  record,  and  all 
the  papers,  records,  and  proceedings  in  the  matter  of 
the  estate  of  Donald  Sutherland,  deceased,  in  the  dis- 
trict court  of  Jones  county,  Iowa,  a  part  of  this  answer, 
and  refer  to  same  as  part  of  this  answer."  Defendants 
ask  that  the  prayer  of  the  petition  be  denied.  Plaintiff 
demurred  to  the  answer  for  the  following  reasons:  "(1) 
That  the  facts  in  the  defendants  answer  do  not  entitle 
them  to  the  relief  demanded.  (2)  That  the  facts  stated 
in  said  answer,  and  the  provisions  of  the  will  referred  to 
therein  and  made  a  part  thereof,  fail  to  show  that  the 
plaintiff  is  not  entitled  to  the  relief  demanded."  The 
demurrer  was  sustained,  and,  defendants  electing  to 
stand  on  their  answer*,  default  was  entered,  and  decree 
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rendered  as  prayed  in  the  petition.    Defendants  appeal. 
— Affirmed. 

Welch  &  Welch  for  appellants. 

F.  0.  Ellison  for  appellee. 

Given,  J. — I.  Appellants  insist  that,  as  the  will  is 
not  set  out  in  nor  as  an  exhibit  to  their  answer  it  should 
not  be  considered  as  a  part  thereof  in  passing  upon  the 
demurrer.  As,  under  the  admissions  in  their 
answer,  the  only  defense  they  have,  rests  upon  the 
provisions  of  the  will,  we  do  not  discern  why 
api)ellants  desire  to  withhold  the  will  from  considera- 
tion. In  Wishard  v.  McNeil,  78  Iowa,  48,  this  court 
said:  "It  is  not  uncommon  for  the  pleadings  to  refer 
to  and  incorporate  therein  portions  of  the  court  files 
by  specific  averment.  Such  practice  tends  to  abbre- 
viate the  record,  and  where  confusion  or  other  harm 
does  not  result  we  do  not  think  it  objectionable.  The 
practice  would  be  subject  to  control  of  the  court  in  the 
exercise  of  a  sound  legal  discretion."  Appellants,  as  we 
have  seen,  in  express  terms  "make  the  will  *  *  *  a 
part  of  this  answer,  and  refer  to  the  same  as  part  of  this 
answer.'^  Surely,  in  the  face  of  this,  they  should  not 
now  be  heard  to  say  that  the  will  is  not  a  part  of  their 
answer. 

II.  In  Howard  v.  Watson,  76  Iowa,  230,  it  is 
said  "The  devise  to  the  defendant  is  an  estate 
for  life,  and  it  has  been  held  that  a  widow  *may 
take  dower,  notwithstanding  a  devise  to  her  in  the  will, 
unless  there  is  an  express  provision  in  the  will  to  thtj 
contrary,  and  the  clafm  for  dower  be  incimsistent  with 
and  will  defeat  some  provision  of  the  will,'  " — citing 
VaugheHy  v.  Daugherty,  69  Iowa,  677.  It  also 
said:  "And  in  Metteer  v.  Wiley ^  34  Iowa,  214,  it 
was  held  that  the  devise  of  a  life  estate  would  not 
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bar  the  right  of  a  widow  to  a  distributive  share  of  the 
real  estate  owned  by  her  husband  at  his  death." 
2  The  answer  shows  on  its  face  that  the  devise  is  of 

a  life  estate,  and  fails  to  show  that  there  is  an 
express  provision  in  the  will  that  that  estate  shiall  be  in 
lieu  of  dower.  The  allegation  that  it  was  so  intended  is 
the  statement  of  a  mere  conclusion  and  one  that  is  not 
warranted  by  what  is  said  as  to  the  devise.  We  think 
that  the  matter  stated  in  the  answer  itself  does  not  ^how 
a  defense  to  plaintiff's  cause  of  action.  The  provisions  in 
the  will  are  these:  "(1)  It  is  my  will  that  my  wife, 
Nancy  Sutherland,  shall  have,  after  my  death,  the  pos- 
session and  use  of  my  property,  real  and  personal,  until 
!her  death.  (2)  After  her  death  the  remaining  property, 
real  and  personal,  shall  be  appraised,  and  sold  and 
divided  among  our  children  in  the  following  portions.'^ 
Then  follow  the  names  and  portions  of  the  children.  We 
think  it  entirely  clear,  under  the  cases  cited,  that  the 
demurrer  was  properly  sustained.  The  judgment  of  the 
district  court  is  therefore  affibmed. 


The  Illinois  Malleable  Iron  Company  v.  J.  W.  Reed, 
et  al.,  Appellants. 

Partnership.  A  partnership,  as  against  third  persons,  is  created  by 
an  agreement  whereby  the  parties  of  the  first  part  are  to  furnish  a 
specified  sum  in  installments  during  the  ensuing  year  for  the  pur- 
pose of  manufacturing  a  specified  number  of  articles  of  a  pattern 
invented  by  the  second  party,  and  to  share  the  profits  in  a  certain 
proportion  with  the  second  party,  notwithstanding  a  further  pro- 
vision that  if  the  venture  is  not  a  success  the  first  parties  may 
declare  the  agreement  of  no  effect  and  receive  such  part  of  the 
amount  contributed  as  may  be  made  out  of  the  sale  of  manufac- 
tured articles. 

Appeal  from  Ida  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Friday,  May  28,  1897, 
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Action  on  an  account.  Judgment  for  plaintiff,  and 
thje  defendants  api)ealed. — Affirmed. 

Chas.  S.  Macomber  for  appellants. 

n.  L.  Hastings  for  appellee. 

Granger,  J.  —  The  defendants  are  J.  W.  Reed, 
John  T.  Hallam,  George  M.  Riddle,  and  A.  N.  Hull. 
The  suit  is  againsit  the  defendants  -as  a  firm,  and  also 
individually.  The  controlling  question  in  the  case  is 
whether  the  defendants  did  constitute  a  partnership,  so 
that  the  defendants  Reed,  Hallum,  and  Riddle  are  liable 
for  its  debts.  In  February,  1893,  the  defendants  Reed, 
Hallum,  and  Riddle,  as  party  of  the  first  part,  and 
defendant  Hull,  as  party  of  the  second  part,  entered 
into  a  written  agreement  whereby  the  first  party  was  to 
furnish  the  sum  of  one  thousand  five  hundred  dollars 
in  installments,  as  it  might  be  needed,  during  the 
months  of  March,  April  and  May  of  that  year,  for  the. 
purpose  of  manufacturing  and  having  manufactured 
fifty  corn  planters  of  a  pattern  and  style  invented  by 
the  second  party.  It  was  further  agreed  that,  if  the  com 
planters  so  manufactured  proved  a  success,  so  as  to 
return  a  reasonable  profit,  the  first  party  would  put  in 
further  sums  for  such  manufacture  in  1894,  and  there- 
after as  long  as  the  business  should  prove  practicable 
and  profitable.  The  second  party  agreed  to  oontribute 
his  inventions,  present  and  future,  witli  the  right  to 
manufacture  and  sell  the  same,  and  to  devote  liis  time 
and  attention  to  the  manufacture  of  the  planters, 
without  charge  for  such  service  to  the  party  of  the  first 
part.  The  contract  then  provides  for  a  division  of 
profits  on  a  basis  of  sixty  per  cent,  to  the  first  party  and 
forty  per  cent,  to  the  second  party ;  the  profits  to  be  what 
remained  after  paying  all  expenses  of  carrying  on 
the  business,  and  after  deducting  the  contributions, 
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whether  of  money  or  property  of  the  parties.  After  a 
provision  as  to  the  division  of  the  property  in  case  of 
"dissolution  or  winding  up  of  said  business,"  is  the  fol- 
lowing, on  which  reliance  is  placed  by  appellant :  "It  is 
further  understood  by  and  between  the  parties  hereto 
that  whereas,  the  said  com  planter  is  a  new  invention 
and  untried  machine,  and  may  foil  in  the  operation  of  a 
successful  machine,  and  in  its  usefulness  as  a  com 
planter,  and  be  impractical  to  manufacture;  and 
whereas,  the  contribution  by  the  party  of  the  first  part 
of  the  said  sum  of  one  thousand  five  hundred  dollars,  for 
the  manufacturing  of  the  «said  fifty  corn  planters  afore- 
said, is  made  for  the  purpose  of  testing  the  practicability 
and  usefulness  of  said  planters:  Now,  therefore,  if  said 
planters  prove  ineffectual  as  such,  and  fail  in  being  prac- 
tical machines,  then,  in  such  event,  the  party  of  the 
first  part  may  declare  the  foregoing  contract  null  and  of 
no  effect,  and  said  party  of  the  first  part  shall  rec*eive 
back  the  said  sum  of  one  thousand  five  hundred  dollars, 
or  so  much  thereof  as  may  be  made  out  of  the  sale  of 
fifty  com  planters.  But,  in  the  event  said  planters  prove 
to  be  of  effect,  profitable  and  practical  to  manufacture 
and  sell  upon  the  market,  then  the  said  one  thousand 
five  hundred  dollars  shall  be  added  to  any  other  contri- 
butions of  the  party  of  the  first  part,  and  their  sum  cH>n- 
sitlered  contribution  of  the  said  first  party."  The  con- 
tract has  no  provision  as  to  a  name  in  which  the  business 
was  to  be  carried  on,  and  it  was  done  in  the  name  of 
Hull,  who  was  by  the  contract  to  transact  the  business. 
The  articles  for  the  payment  of  which  the  suit  is  brought 
Avere  contracted  for  by  Hull  and  received  by  him.  When 
the  goods  were  purchased,  plaintiff  was  told  for  whom 
the  purchjase  was  made.  This  occurred  during  the 
I>eriod  provided  in  the  contract  for  testing  the  practi- 
eability  and  usefulness  of  the  planters.  It  is  thought 
that  the  written  contract  did  not  create  a  partnership. 
That  it  did,  there  is  not,  to  our  minds,  room  for  doubt. 
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Every  essential  element  of  a  contpact  for  a  partnership 
is  included  in  the  writing.  It  does  not  "say  contract,  but 
it  provides  fordoing  a  well-defined  business  in  the  manu- 
facture and  sale  of  planters,  on  the  basis  of  one  party 
furnishing  the  oajrital  and  the  other  the  business  man- 
agement, with  a  division  of  profits  and  losses.  When 
parties  thus  conduct  such  a  business,  the  laiw  makes  it  a 
partnership.  It  is  thought  that  the  provision  as  to  the 
right  to  revoke  if  the  machine  did  not  prove  practicable 
or  profitable  operated  to  avoid  a  partnership  till  the 
planter  should  so  prove.  Not  so.  The  contract  only 
gave  the  right  to  end  the  relation  in  that  event.  If  it  did 
so  prove,  then  the  relation  was  to  continue.  The  legal 
relationship  was  to  be  the  same  throughout,  with  simply 
a  right  to  end  it  under  certain  conditions.  There  is  some 
complaint  as  to  the  evidence  of  Hull  to  show  how  the 
business  was  conducted,  and  as  to  the  contract.  It  was 
entirely  proper  to  show  by  parol  how  the  business  was 
done,  and  what  was  done,  including  the  purcliiase.  Hull 
was  the  agent  of  the  firm.  His  testimony  as  to  the  mean- 
ing of  the  contract,  if  entirely  disregarded,  could  not 
change  the  result.  Tlie  fact  of  the  partnership  conclus- 
ively appears  from  the  contract.  There  is  no  dispute  of 
fact  in  the  case. — Affirmed. 


M.  E.  Haworth  v.  V.  F.  Newell,  et  aZ.,  Appellants. 

Judirment:  adjudication  by  search  warrant  proceedings.  An 
adjudication  by  a  justice  of  the  peace  in  a  proceeding  instituted 
by  a  search  warrant  for  the  delivery  of  stolen  property,  is  conclu- 
sive as  to  the  ownership  of  the  property  against  the  person  upon 

2  whom  the  warrant  was  served  and  who  appeared  and  asserted  her 
rights  before  the  justice  and  submitted  the  ownership  of  the  prop- 
erty to  his  determination,  although  there  was  no  prosecution  for 
larceny  and  conviction  thereof,  essential  to  put  in  operation  Code, 
section  4657,  authorizing  a  court  by  which  a  conviction  is  had,  to 
order  the  restoration  of  the  stolen  property  on  proof  of  owner- 
ship. 


U0__816l 

102  541 
n33  676 
133    677 


642  Hawoeth  v.  Newell.  [102  Iowa 

Same     Under  the  Code,  the  filing  of  an  information  accusing  some 
person  of  larceny,  is  not  a  condition  precedent  to  the  issuing  of  a 

4  search  warrant  on  the  ground  of  an  alleged  theft  of  property. 

Jurisdiction  of  justice  of  the  peace.  Under  the  Code  limiting 
the  jurisdiction  of  a  justice  of  the  peace  to  cases  where  the 
8  amount  involv  ed  does  not  exceed  one  hundred  dollars,  the  justice 
may  proceed,  though  a  larger  sum  is  involved,  if  less  than  three 
hundred  dollars,  where  the  parties  submit  themselves  to  the  juris- 
tion  without  objection;  and  consent  to  jurisdiction  will  be  pre- 
sumed where  no  objection  appears 

JuDaMKNT  OS  FL.EKVISGS.    It  is  crror  to  render  judgment  for  plain- 
1-4  tift  on  the  pleadings  where  material  allegations  of  the  petition  are 

5  denied  by  answer. 

Appeal  from  Polk  District  Court — Hon.  C.  P.  Holmes, 

Judge. 

Friday,  May  28,  1897. 

Action  at  law  to  recover  the  value  of  a  sealskin 
cloak  taken  from  the  plaintiff  by  virtue  of  a  search  war- 
rant. The  defendants  appeal  from  an  order  of  the  district 
court,  which  sustained  a  motion  to  strike  portions  of  an 
answer,  from  a  judgment  on  the  pleadings  rendered  in 
favor  of  the  plaintiff,  and  from  an  order  overruling  a 
motion  for  a  new  trial. — Reversed. 

N.  B,  Eaijmond  for  appellants. 
T.  D.  Hastie  for  appellee. 

Robinson,  J. —  The  petition  i^tates  that  the  plain- 
tiff is  the  owner  of  a  sealskin  cloak  which  the  defendant 
G(H)rge  McNutt  took  from  her  residence  in  Des  Moines 
on  the  twenty-sixth  day  of  October,  1893,  by  virtue  of  a 
search  warrant;  that  she  acquired  such  ownership  by 
purchase,  <and  was  in  rightful  possess-^on  of  the  cloak, 
and  the  defendants  wrongfully  took  it  from  her,  and 
now  wrongfully  detain  it  from  her,  in  Polk  county;  and 
that  it  is  of  the  actual  value  of  four  hundred  dollars. 
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Alleged  copies  of  the  application  for  a  taearch  Wtarrant, 
of  the  warrant  and  a  return  thereon,  and  of  'the  record- 
in  the  caee  made  by  the  justice  who  issued  the  warrant 
and  before  whom  a  hearing  as  to  the  ownership  of  the 
property  was  had,  a^re  set  out  in  the  i>etition.  The 
alleged  <?opy  of  the  application,  verified'  by  V.  F.  Newell, 
states  that  a  sealskin  cloalv  of  the  value  of  one  hundred 
dollars  or  more,  owned  by  Mrs.  V.  P.  Newell,  was  stolen 
from  her  in  Polk  county;  that  the  affiant  ^^uspects  and 
verily  believes  that  Mrs.  IlawoptJi  has  stolen  and  taken 
the  same,"  and  that  it  was  tlien  concealed  in  a  house 
described,  in  which  Mrs.  Haworth  was  then  residing 
wifth  her  family.  A  warrant  to  seaTCh  the  premises  was 
asked.  The  warrant  required  the. officers  who  should 
serve  it  to  make  immediate  search  of  the  premises 
described  for  the  property,  and  to  bring  it,  if  found, 
before  the  court  The  wari'ant  was  signed,  "J.  H.  Maley, 
J.  P.,'^  and  bears  a  return  to  the  effect  that  it  was  served, 
and  a  sealskin  coat  seized  under  it,  which  wnas  held  sub- 
ject to  the  order  of  the  court.  The  return  is  signed  by 
McNutt  The  copy  of  the  justice's  docket  sbows  that 
Mrs.  Newell,  claiming  tlie  property,  and  Mrs.  Haworth, 
disputing  his  claim,  appeared  before  the  justice;  that 
an  examination  lasting  several  days  was  had;  that  evi- 
dence was  taken,  and  that  the  court  found  that  the  coat 
was  the  proi)erty  of,  and  that  it  had  been  stolen  from, 
Mrs*  Newell,  and  that  the  officer  was  ordered  to  deliver 
it  to  her,  which  was  done.  The  petition  denies  that  the 
statements  made  in  the  application  were  true,  and 
alleges  that  no  information  charging  the  plaintiff  with 
any  tjrime  was  ever  filed;  that  she  was  never  prosecuted 
for  the  alleged  larceny  of  the  cloak,  nor  for  having 
wrongful  possession  of  it;  that  the  defendants  have  con- 
nived, assisted,  and  abetted  each  other  in  taking  and 
detaining  the  cloak,  and  that  the  proceedings  under 
which  it  was  taken  and  is  detained  are  null  and  void. 
The  defendants  are  V.  F.  Newell,  Mrs.  Newell,  McNutt, 
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and  Maley.  Judgment  far  the  possession  of  the  cloak, 
or,  if  not  returned,  for  ite  value,  is  demanded-. 

I.  The  Newells  and  McNutt  joined  in  an  answer, 
which  contained  several  parafjraphs,  the  third  and 
fourth  of  which  were  as  follows: 

''Third.    Further    answering,    these   defendants 

allege  that  so  much  of  said  cloak  as  is  now  in  the 

possession  of  Mrs.  V.  F.  Newell  was  acquired  by  her 

under  and  by  virtue  of  an  order  and  judgment 

1         of  J.  H.  Maley,  a  justice  of  the  peace  in  and  for 

Polk  county,  Iowa,  duly  rendered  in  proceedings 

instituted  on  or  about  the day  of  October,  1893, 

in  the  name  of  the  state  of  Iowa,  under  chapter  50  of 
the  Code  of  1873,  against  the  said  Mrs.  M.  E.  Haworth, 
as  defendant;  that  the  said  Haworth  appeared  to  said 
action,  and  pleaded  thereto,  and  agreed  to  a  time  and 
place  for  the  hearing  thereof;  that  she  resisted  a 
motion  made  by  the  prosecution  for  a  change  of  venue 
of  said  action  or  proceeding,  and  testified  upon  the 
trial,and,  by  her  attorney,  cross-examined  the  witnesses 
produced  by  the  prosecution;  that  by  the  judgment 
aforesaid,  Mrs.  V.  F.  Newell  was  adjudged  to  be  the 
lawful  owner  of  the  said  cloak,  and  said  defendant  has 
at  all  times  since  been  the  owner  thereof,  and  said 
judgment  never  having  been  reversed,  the  said 
Haworth  is  estopped  by  said  adjudication  from 
questioning  or  disputing  said  defendant's  title  in  this 
proceeding. 

''Fourth.  That  the  proceedings  aforesaid,  whereby 
said  cloak  was  taken  from  the  possession  of  the  plain- 
tiff, were  in  substantial  conformity  with  the  statute 
in  such  cases  provided,  and,  the  plaintiff  having,  as 
hereinbefore  alleged,  submitted  herself  and  the  ques- 
tion of  the  ownership  of  said  cloak,  without  objection, 
to  the  jurisdiction  of  said  Maley,  justice  of  the  peace, 
she  is  now  estopped  from  questioning  or  disputing 
such  jurisdiction  in  this  proceeding." 
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The  plaintiff  filed  a  motion  to  strike  these  para- 
graphs from  the  answer,  and  alleged,  as  grounds  there- 
for, that  the  statements  contained  in  the  paragraphs 
are  irrelevant  and  immaterial;  that  the  paragraphs 
were  an  attempt  to  plead  an  estoppel,  and  that  the 
facts  set  forth  do  not  constitute  an  estoppel;  that  they 
plead  conclusions  of  law  and  matters  of  opinion,  and 
do  not  plead  any  facts  which  are  a  defense  to  the 
petition.  The  motion  was  sustained,  and  from  that 
ruling  the  defendants  appeal.  The  paragraphs  stricken 
out  were  designed  to  set  out  a  complete  defense  to 
the  alleged  right  of  action  of  the  plaintiff,  and  the 
motion  was,  in  its  nature  and  scope,  a  demurrer,  and 
will  be  so  treated.  The  petition  alleges,  and  the  first 
paragraph  of  the  answer  admits,  that  the  cloak  was 
taken  by  virtue  of  the  search  warrant,  and  that  no 
information,  other  than  the  application  and  aflBdavits 
for  a  search  warrant  required  by  the  statute,  was  ever 
filed  against  the  plaintiff  for  the  larceny  of  the  cloak, 

and  that  she  has  never  been  prosecuted  for  that 
2         offense.  We  are  required  to  determine  whether 

the  proceedings  in  justice's  court,  including  its 
final  decision  as  set  out  in  the  pleadings,  constitute  an 
adjudication  of  the  ownership  of  the  cloak,  and,  if 
they  did,  whether  the  plaintiff,  by  reason  of  her  par- 
ticipation in  those  proceedings,  is  bound  by  the  adju- 
dication. A  search  warrant  is  an  order  to  a  peace 
oflBcer  commanding  him  to  search  for  personal  prop- 
erty, and  bring  it  before  the  magistrate.  It  may  be 
issued  upon  several  grounds,  of  which  the  only  one  we 
need  to  consider  is,  that  the  property  was  stolen  or 
embezzled,  in  which  case  it  may  be  taken  on  the  war- 
rant from  any  place  in  which  it  is  concealed,  or  from 
any  person  who  may  have  possession  of  it.  The 
search  warrant  can  only  be  issued  upon  probable  cause 
supported  by  afiQ  davit,  and  it  must  be  in  writing,  and 
in  the  name  of  the  state.  It  must  be  served  and 
Vol.  102  la— 35 
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returned  to  the  magistrate  who  issued  it,  within  ten 
days  after  its  date.  If  property  be  taken  under  it,  a 
receipt  therefor  must  be  given  by  the  ofl5cer,  and  a 
written  inventory  thereof  must  be  delivered  to  the 
magistrate.  It  is  the  duty  of  an  oflBcer  who,  in  exe- 
cuting a  search  warrant,  shall  find  any  stolen  or 
embezzled  property,  to  keep  it  subject  to  the  order  of 
the  magistrate.  If  the  grounds  upon  which  the  war- 
rant was  issued  be  controverted,  the  magistrate 
must  proceed  to  take  testimony  in  relation  thereto. 
The  testimony  given  by  each  witness  must  be  reduced 
to  vniting,  and  authenticated  by  the  magistrate.  If 
it  appear  that  there  is  no  probable  cause  for  believing 
the  existence  of  the  grounds  upon  which  the  warrant 
was  issued,  the  magistrate  must  cause  the  property  to 
be  restored  to  the  person  from  whom  it  was  taken; 
but,  if  it  was  stolen  or  embezzled,  it  must  be  restored 
to  the  owner  upon  his  makingsatisfactory  proof  to  the 
magistrate  of  his  ownership  thereof,  or  of  his  right  of 
possession  thereto,  on  his  paying  the  reasonable  and 
necessary  expenses  incurred  in  preserving  and  keep- 
ing it.  It  is  made  the  duty  of  the  magistrate  to  attach 
together  the  aflSdavits  taken  before  issuing  the  war- 
rant, the  warrant,  the  return,  and  the  inventory,  and 
return  them  to  the  next  district  court  of  the  county  at 
or  before  its  opening  on  the  first  day  of  its  next  term. 
Code,  sections  4629-4634, 4636,  4642,  4643,  4645-4649, 
4653-4656.  We  have  been  thus  explicit  in  referring 
to  various  provisions  of  the  Code,  in  part,  for  the  reason 
that  it  is  claimed  a  magistrate  cannot  acquire  jurisdic- 
tion to  dispose  of  property  alleged  to  have  been  stolen 
or  embezzled  unless  there  is  a  criminal  prosecution 
for  the  larceny.  That  is  not  the  law.  The  statute 
does  not,  as  a  condition  precedent  to  the  issuing  a 
search  warrant  and  proceedings  thereunder,  require 
the  filing  of  an  information  accusing  some  person  of 
the  larceny.    The  process  is  undoubtedly  intended  to 
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be  an  aid  in  detecting  and  punishing  the  crime,  and  it 
may  or  may  not  be  accompanied  or  followed  by  a 
criminal  prosecution,  but  whether  there  should  be 
such  a  prosecution  may  depend  upon  the  facts  dis- 
closed by  the  proceedings  under  the  information  and 
search  warrant.  The  process  is  also  useful  in  many 
cases  in  discovering  and  restoring  to  its  proper  owner 
stolen  or  embezzled  property.  But  such  proceedings 
are  not  designed  for  the  final  adjudication  of  disputed 
questions  of  title  to  property  of  that  character.  The 
trial  authorized  is  by  the  magistrate  without  a  jury. 
The  proceedings  are  in  the  name  of  the  state,  and  it  is 
not  necessary  that  there  be  any  other  party  to  them, 
although  it  is  no  doubt  true  that  claimants  of  the 
property  may  so  far  identify  themselves  with  the  pro- 
ceedings, and  present  such  issues,  as  to  be  bound  by 
the  adjudication.  A  justice  of  the  peace  has  jurisdic- 
tion of  search-warrant  proceedings,  but  he  has  no  juris- 
diction to  try  a  person  accused  of  a  public  offense  the 
punishment  for  which  exceeds  a  fine  of  one  hundred 
dollars  or  imprisonment  of  thirty  days,  and  he  has 
jurisdiction  in  civil  cases  only  when  the  amount  in 
controversy  does  not  exceed  one  hundred  dollars, 
unless  by  consent  of  parties,  which  may  extend  the 
jurisdiction  to  any  amount  not  exceeding  three  hun- 
dred dollars.  If  the  application  for  the  search  warrant 
in  question  is  correctly  set  out  in  the  petition,  it  stated 
the  value  of  the  property  alleged  to  have  been  stolen 
to  be  "one  hundred  dollars  or  upwards,"  and  therefore 
showed  that  the  justice  would  not  have  jurisdiction  to 
try  the  offense  of  stealing  it,  and  that  he  would  prob- 
ably not  have  jurisdiction  to  try  and  finally  determine 
the  question  of  title,  unless  by  consent  of  parties. 
But  we  cannot  treat  the  alleged  copies  of  the  applica- 
tion and  other  papers  and  proceedings  set  out  in  the 
petition  as  true,  for  the  reason  that  they  are  denied 
by  the  answer.    The  portions  of  the  answer  stricken 
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out  are  indefinite  and  uncertain  in  some  particulars, 
but  fairly  show  that  Mrs.  Haworth  was  a  party  to  the 
proceedings  in  justice's  court;  that  she  asserted  the 
rights  of  a  party,  and  submitted  the  ownership  of  the 
cloak  to  the  determination  of  the  court,  and  that  she 
was  adjudged  not  to  be  its  owner.  In  view  of  these 
allegations,  and  in  the  absence  of  anything  to  contra- 
dict them,  we  cannot  presume  that  the  justice  acted 

without  jurisdiction,  nor  that  his  judgment 
8         went  beyond  the  issues  tried.    It  is  true,  the 

pleadings  show  that  no  information  accusing 
the  plaintiff  of  the  larceny  of  the  cloak,  other  than  the 
application  for  the  search  warrant,  was  ever  filed,  and 
that  she  has  not  been  prosecuted  for  the  offense. 
Therefore  it  appears  that  section  4657  of  the  Code, 
which  authorizes  a  court  before  which  conviction  is 
had  to  order  the  restoration  of  the  property  stolen,  on 
proof  of  ownership,  does  not  apply.  It  was  competent 
for  the  claimants  of  the  property  to  waive  all  question 
as  to  its  value  in  excess  of  the  amount  of  which  the 
justice  had  jurisdiction,  and  to  submit  the  matter  of 
ownership  to  his  final  determination;  and  that  this 
was  what  they  did  may  fairly  be  presumed  from  the 
paragraphs  of  the  answer  stricken  out.  If  that  was 
the  case,  the  defendants  should  be  permitted  to  show 
the  fact.  We  conclude,  therefore,  that  the  court  erred 
in  sustaining  the  motion  to  strike. 

The  appellee  relies  upon  the  case  of  State  v. 
Willia7}is,  61  Iowa,  517,  as  authorizing  the  action 
of  the  district  court.  That  case  involved  the  right 
of  the  court,  against  the  objection  of  the  defend- 
ant, who  had  been  acquitted  of  the  offense  of  larceny 
of  money  taken  from  her  by  search  warrant,  to 
impanel  a  jury,  and  determine  the  ownership  of  the 
money.  This  court  held  that  the  right  did  not  exist, 
that  the  acquittal  of  the  defendant  justified  the  pre- 
sumption that  the  money  had  not  been  stolen,  and 
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that  the  defendant  was  entitled  to  go  out  of  court,  and 
be  placed  in  the  situation  she  was  in  before  the  money 
was  taken,  leaving  any  claimant  of  the  money  to 
pursue  his  remedy  by  an  action  in  his  own  name. 
The  case  does  not  support  the  ruling  of  the  district 
court  in  this  case,  and  is  in  harmony  with  our  conclu- 
sions. 

II.  After  the  motion  to  strike  was  sustained,  and 
an  appeal  from  the  ruling  had  been  taken,  theNewells 
and  McNutt  applied  for  a  continuance  of  the  cause  in 
the  district  court,  pending  the  appeal,  and  the  applica- 
tion was  sustained.  The  plaintiff  thereafter  moved 
the  court  to  set  aside  the  order  of  continuance,  which 
was  done.  She  then  filed  a  motion  for  judgment  on 
the  pleadings,  for  the  purpose,  as  stated  in  the  motion, 
of  determining  whether  the  question  of  ownership 
could  be  inquired  into  under  the  pleadings  in  this 
case,  and  whether  the  defendants  were  estopped  to 
claim  ownership  under  their  answer.  The  motion 
also  asked  judgment  against  the  defendant  Maley, 
whose  answer  contained  substantially  the  same 

4  averments  as  those  stricken  from  the  answer  of 
his  co-defendants.    The  court  found  that  the 

plaintifE  was  in  the  rightful  possession  of  the  cloak; 
that  as  no  information  charging  her  with  the  crime  of 
larceny  was  ever  filed,  and  as  she  was  never  prose- 
cuted for  that  offense,  the  proceedings  under  which  the 
defendants  obtained  possession  of  the  cloak  were  void, 
and  that  the  plaintiff. was  entitled  to  the  possession  of 
it,  or  to  its  value.  Judgment  was  rendered  in  her  favor 
according  to  those  findings.  Much  of  what  we  have 
said  is  applicable  to  this  branch  of  the  case,  and  the 
judgment  was  erroneous  for  the  reasons  already 

5  shown.    It  is  also  erroneous  for  the  reason  that 
material  allegations  of  the  petition  are  denied 

by  portions  of  the  answer  not  stricken  out.    As  a 
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result  of  our  conclusions,  the  orders  and  judgment  of 
the  district  court  from  which  the  appeals  were  taken 
are  beyebsbd. 


RuTHVEN  Beothees  V.  The  Ameeioan  Fiee  Insueancb 
Company,  Appellant. 

Insoranoe:    frinoipax  and  agent:    Waiver  of  poUey  condiUonB. 
In  an  action  on  an  insurance  policy  requiring  immediate  notice  of 
1    loss,  and  proof  within  sixty  days,  and  providing  that  no  condition 
thereof  should  be  waived  unless  in  writing,  it  appeared  that  the 
ggj)  2    local  agent  of  the  defendant  immediately  notified  the  general 

i»  307  manager,  who  had  power  over  agents,  and  to  pass  finally  on  aU 

^  ^  8    proofs  of  loss;  that  the  general  manager  directed  a  special  agent, 

ssi  7021  appointed  by  himself,  to  adjust  the  loss;  that  the  special  agent, 

02    sfiol  4    with  the  approval  of  his  superior,  placed  the  matter  in  the  hands 

^    ^  of  the  adjuster  of  another  company  interested  in  the  same  loss, 

5  who,  after  examination,  informed  plaintifl^  that  the  loss  was  total 
and  that  it  exceeded  the  insurance,  and  that  it  was  not  necessary 

6  for  them  to  do  anything  further  in  the  matter;  and  that  plaintiff, 
relying  on  such  statements,  did  not  make  proof  of  loss  until  after 

7  the  sixty  days.  Held^  that  the  jury  v  as  authorized  to  find  that 
the  formal  proofs  required  by  the  policy,  and  the  notice  and  affi- 
davit required  by  Acts  Eighteenth  General  Assembly,  chapter  211, 
section  3,  were  waived  by  the  general  manager  of  defendant,  and 
that  he  also  waived  the  written  indorsement  required  by  the 
terms  of  the  policy. 

Evidence.    Letters  written  by  agents  of  an  insurance  company  are 
admissible  in  evidence  in  an  action  on  the  policy,  where  they  show 

8  the  history  of  the  negotiations  between  the  parties,  or  contain 
admissions  made  in  the  line  of  their  duty,  by  which  their  principal 
is  bound. 

Appeal  from  Palo  Alto  District  Court. — Hon.  W.  B. 
Quabton,  Judge. 

Satdbday,  May  29, 1897. 

Action  at  law  on  a  policy  of  insurance.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiffs.    The  defendant  appeals. — Affirmed. 
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B.  W.  Barger  for  appellant. 

B.  E.  Kelly  and  Soper^  Allen  &  Morling  for  appel- 
lees. 

Robinson,  J. — The  policy  in  suit  was  issued  by  the 
defendant,  and  insured  the  plaintiffs  against  loss  or 
damage  by  fire,  to  the  amount  of  one  thousand  dol- 
lars, for  the  term  of  one  year.  The  property  insured 
was  a  double,  frame  icehouse,  situate  on  the  shore  of 
Lost  Island  Lake,  near  Ruthven.  On  the  fifteenth  day 
of  October,  1891,  during  the  life  of  the  policy,  the  ice- 
house was  destroyed  by  fire.  The  loss  not  having 
been  paid,  this  action  was  commenced  in  May,  1892. 
A  trial  was  had  in  November  of  that  year,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs. 
An  appeal  was  taken  to  this  court,  and  the  judgment 
of  the  district  court  was  reversed.  See  Buthven  v. 
Insurance  Co.,  92  Iowa,  316.  After  the  cause  was 
remanded  to  that  court  for  further  proceedings, 
amendments  to  the  petition  were  filed,  another 
trial  was  had,  during  which  evidence  not  sub- 
mitted at  the  first  trial  was  introduced,  and  a  verdict 
for  the  amount  of  the  policy,  with  interest,  was 
returned.  The  judgment  was  for  the  amount  fixed  by 
the  verdict. 

The  policy  required  the  assured,  in  case  of  loss,  to 
give  immediate  notice  of  the  loss,  and  make  proof  of 
it  within  sixty  days    after  the   fire.    Section  3  of 

chapter  211  of  the  Acts  of  the  Eighteenth  Gen- 
1  eral  Assembly  requires  the  assured,  in  order  to 

maintain  an  action  on  his  policy,  to  prove  that 
he  gave  the  insurer  notice  in  writing  of  the  loss, 
accompanied  by  an  aflBdavit  stating  the  facts  as  to 
how  the  loss  occurred,  and  that  the  notice  be  given 
vnthin  sixty  days  from  the  time  the  loss  occurred.  It 
is  admitted  that  the  notice  and  proof  of  loss  required 
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by  the  policy  and  by  the  statute  were  not  given  until 
after  the  expiration  of  the  time  stated.    It  is  insisted 
by  the  appellees,  however,  that  notice  and  proof  were 
waived  by  the  defendant.    The  policy  contains  the 
following    provision:     '*This    policy    is  made    and 
accepted  subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed  hereon  or 
added  hereto,. and  no  oflScer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto,  and,  as  to 
such  provisions  and  conditions,  no  oflBcer,  agent,  or 
representative  shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  permisssion 
affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 
The    question  of    chief    importance  which  we  are 
required  to  determine  is,  whether  the  jury  was  author- 
ized to  find  that  the  requirements  of  the  statute 
and   policy  with  respect    to  the  notice  and    proof 
were  waived.    It  is  well  settled  that  such  require- 
ments   may    be    waived    by    the    insurer    through 
its  authorized  agents.     O^Leary  v.  Insurance  Co.,  100 
Iowa,  390;  Harris  v.  Insurance  Co.,  85  Iowa,  239;  Green 
V.   Insurance    Co.,    84    Iowa,    135;    Hollis   v.    Insur- 
ance  Co.,  65  Iowa,  458;  Viele  v.  Insurance  Co.,  26  Iowa, 
54.    "Any    condition    of    a    contract    of    insurance 
may  be  waived  by  the  insurance  company."    King  v. 
Insurance  Co.,  72  Iowa,  315.    It  is  said,  however,  that 
under  the  provision  of  the  policy  which  we  have  set  out, 
a  waiver,  to  be  effectual,  must  be  indorsed  upon  the 
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policy  by  an  agent  who  has  the  authority  to  do  so,  and 
that,  as  a  waiver  was  not  so  indorsed  in  this  case,  none 
can  be  shown.  We  held  on  the  former  appeal  that  the 
provision  was  valid,  and  that  the  evidence  then  sub- 
mitted did  not  show  that  certain  agents  named  had 
authority  to  waive  it,  but  that  we  were  not  to  be  under- 
stood as  holding  that  the  defendant  could  not,  through 
his  general  agents,  waive  the  provision.  We  also  said 
that  it  was  a  limitation  upon  the  power  of  the  defend- 
ant's local,  special,  and  adjusting  agents;  but  what  we 
said  upon  that  point  was  made  to  depend  upon  the  evi- 
dence then  before  us.  The  evidence  submitted  on  the 
last  trial  is  radically  different  in  important  particulars. 
It  tends  to  show,  and  authorized  the  jury  to  find,  that 

the  powers  of  the  agents  of  the  defendant  were 
2         substantially  as  follows:    C.  E.  Bliven  was  the 

general  manager  of  the  western  department  of 
the  defendant,  and  at  the  time  of  the  loss  had  been 
such  manager  for  about  six  years.  His  department 
included  the  western  states  in  which  the  defendant 
was  doing  business.  He  had  power  to  appoint  agents 
of  the  defendant  within  his  department,  and  prescribe 
their  duties.  All  proofs  of  loss  were  submitted  to  him, 
all  payments  were  made  by  him  or  under  his  direction, 
and  his  action  in  regard  to  loss  was  final,  unless  modi- 
fied or  reversed  by  the  courts.  He  employed  as 
special  agent  for  the  states  of  Iowa,  Nebraska,  and 
Wyoming,  C.  W.  Miller,  and  gave  him  the  authority 
which  he  exercised.  That  included  the  appointment 
and  supervision  of  agents  within  his  territory,  the  col- 
lection of  balances,  the  inspection  of  business,  and  the 
examination  and  inspection  of  losses.  Bliven  did  not 
investigate  losses  personally,  and  those  which  occurred 
in  Miller's  territory  were  referred  to  Miller  for  investi- 
gation and  report.  Although  Bliven  had  the  right  to 
disapprove  his  reports,  he  never  did  so,  and  Miller  was 


654  BuTHYBisr  Brothers  v.  Iitsura^ob  Co.     [102  Iowa 

in  fact  the  adjuster  of  the  defendant  for  Iowa  and  the 
other  states  in  which  he  acted. 

It  appears  that,  when  the  loss  occurred,  Ingersoll, 
Howell  &  Co,,  local  agents  of  the  defendant  at  Des 
Moines,  were  at  once  informed  of  it,  and  reported  it 
to  Manager  Bliven.  Two  days  after  the  loss  occurred, 
on  the  seventeenth  day  of  October,  1891,  he  instructed 
Miller,  at  Des  Moines,  as  follows:  "Please  give  atten- 
tion to  the  loss  at  agency,  Des  Moines,  Iowa.  Assured, 
Ruthven  Brothers;  policy,  3,505;  amount,  $1,000;  prop- 
erty, icehouse;  tire,  October,  1891 ;  loss,  $1,000;  remarks, 
please  adjust.  Very  truly,  yours,  C.  E.  Bliven."  Mil- 
ler arranged  with  an  agent  of  the  Dubuque  Fire  & 
Marine  Insurance  Company  to  attend  to  the  matter, 
and  on  the  nineteenth-  wrote  Bliven  as  follows:  "I 
have  made  arrangements  to  go  to  Grand  Island,  Neb., 
to-night,  and  have  asked  Mr.  Wernimont,  special  agent 
Dubuque  Fire  &  Marine,  who  is  on  the  loss  with  us,  to 
look  after  our  loss.  The  expense  will  be  less  than  if 
I  went.  ♦  ♦  *  Hoping  that  my  action  in  this  mat- 
ter will  be  satisfactory  to  you,  very  respectfully,  yours, 
C.  W.  Miller,  Special  Agent."  On  the  twentieth  Bliven 
wrote  Miller  as  follows:  "Tours  of  *  *  *  19th 
at  hand.  Des  Moines,  3,505.  Note  you  have  turned 
the  adjustment  of  the  loss  over  to  Sp,  Agt.  of  the 
Dubuque,  and  your  action  is  approved.  Tours,  truly, 
C.  E.  Bliven,  Gen.  Mgr."  Wernimont  visited  the  place 
of  the  loss,  and  on  the  twenty-fourth  wrote  to  Miller 
from  Ruthven  as  follows:  "Have  been  here  two  days, 
and  after  a  careful  investigation  of  the  Ruthven  Bros, 
icehouse  have  the  following  to  report:  Buildings  were 
erected  during  the  month  of  February,  1890,  *  *  ♦ 
were  well  constructed,  and  for  permanent  purposes. 
Fire  originated  in  Des  Moines  Ice  Company's  building, 
which  was  started  by  Mr.  Teachout  of  your  city,  who 
is  connected  with  said  company.  To  avoid  the  expense 
of  removing  several  loads  of  stra»w  from  the  buildings 
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he  started  a  fire  in  the  interior  thereof  to  burn  the 
same.  In  some  manner  the  flames  spread,  consuming 
the  building,  and  then  spread  to  the  building  covered 
by  our  policies,  which  stood  some  thirteen  feet  distant. 
As  we  believe  that  there  is  no  question  but  what  Ruth- 
ven  Bros,  can  recover  damages  from  Mr.  Teachout,  as 
he  is  certainly  liable  for  loss  of  said  property  through 
his  carelessness,  and  that  Ruthven  Bros,  can  recover 
their  insurance  only  after  it  is  shown  they  cannot 
recover  from  the  parties  responsible  for  their  loss,  we 
want  to  take  a  little  time  to  consider  matters  before 
we  proceed  any  further.  The  loss  is  total.  I  inclose 
diagrams  and  estimates  from  Ruthven  and  Emmets- 
burg  parties.  Have  not  made  up  proof  of  loss,  and  will 
not  for  the  present,  as  I  am  trying  to  get  a  settlement 
with  the  firm,  with  understanding  that  they  will  try 
and  recover  damages  first.  We  will  advise  you  as  soon 
as  we  proceed  further,  and  will  try  and  get  matters  in 
shape  inside  of  the  sixty  days  allowed."  October  twenty- 
sixth  Miller  forwarded  that  report  to  Bliven,  and  in 
his  letter  transmitting  it  stated:  "Mr.  Teachout  is  a 
resident  of  this  city,  and  perfectly  responsible.  What 
is  your  opinion  in  regard  to  his  liability  for  the  loss? 
The  loss  is  more  than  total.  The  lumber  and  hard- 
ware in  the  building  cost  $3,350.21,  with  $2,000  insur- 
ance." On  the  twenty-sixth  Bliven  responded  as  fol- 
lows: "I  have  read  the  letter  of  the  special  agent, 
herewith  returned  for  your  files,  with  much  interest. 
There  is  no  doubt  of  the  liability  of  the  party 
who  set  the  building  on  fire,  and  have  no 
doubt  our  claimants  could  recover  of  him.  Whether 
they  may  elect  to  recover  from  us  first,  and  subro- 
ogate  us  to  the  amount  of  their  claims  against  the 
party  causing  their  fire,  or  recover  from  him,  is  a 
doubtful  question.  Let  the  matter  drift  until  we  are 
obliged  to  take  action."  On  the  twenty-sixth  day  of 
December.  1891,  Miller  wrote  to  Bliven:    "This  is  an 
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honest  loss,  so  far  as  the  assured  is  concerned;  but 
assured  has  failed  to  make  proofs  within  the  time 
stated  in  his  policy,  and  within  the  time  given  him 
under  our  law;  but  I  don't  presume  you  would  want 
to  take  advantage  of  this  point  in  a  perfectly  honest 
loss;  but  I  think  we  should  make  assured  commence 
suit  against  the  Des  Moines  Ice  Company,  and,  if  he 
fails  to  collect  from  them,  we  could  then  pay  his  claim 
against  us."  On  the  twenty-eighth  Bliven  wrote  to 
Miller  as  follows:  "*  *  *  No  claim  for  loss  has 
yet  been  made.  Not  knowing  what  action  the  special 
agent  for  the  other  company  interested  took,  and  as 
he  was  practically  acting  for  us,  I  cannot  say  whether 
the  so-called  P.  L.  required  by  the  policy  was  waived. 
As  the  matter  is  in  his  hands,  we  perhaps  had  better 
wait  his  action  and  advice."  Other  letters  passed 
between  Bliven  and  Miller  in  regard  to  the  loss,  and 
there  was  correspondence  in  regard  to  it  between  the 
plaintiffs  and  their  representatives  on  one  side  and 
Bliven  on  the  other.  The  testimony  of  Bliven  and 
Miller  was  also  used  on  the  trial. 

From  the  evidence  submitted  the  jury  was  fully 
authorized  to  find,  not  only  that  Miller  was  the 
adjuster  for  the  defendant  in  this  state,  but  also  that 
Wemimont  was,  for  the  purposes  of  the  loss  in  ques- 
tion, the  authorized  adjuster  of  the  defendant,  and  his 
acts  and  statements,  so  far  as  they  were  authorized, 
were  the  acts  and  statements  of  the  defendant.  He 
visited  Ruthven,  as  already  stated;  told  the  plaintiffs 
that  he  was  authorized  to  adjust  the  loss  for  both  his 
own  company  and  the  defendant;  went  out  to  the 
place  where  the  icehouse  had  stood;  inspected  bills  of 
the  plaintiffs  for  the  construction  of  the  house; 
obtained  prices  at  the  hardware  stores  and  lumber 
yards,  and  made  an  estimate  of  the  cost  of  the  build- 
ing; selected  appraisers,  who  signed  an  appraisement; 
and  made  a  thorough  investigation  in  regard  to  the 
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circumstances  and  extent  of  the  loss.    After  he  had 
done  that,  he  stated  to  the  plaintiffs  that  the 
3         loss  was  total  and  exceeded  the  insurance;  that 
it  was  not  necessary  for  them  to  make  proofs  of 
the  loss,  or  to  do  anything  further  in  the  matter;  and 
that  he  would  report  the  facts  to  the  companies,  and 
that  the  policies  would  be  paid.    He  had  blanks  for 
formal  proofs  of  loss,  but  stated  that  it  was  not  neces- 
sary that  they  be  executed.    The  plaintiffs  relied  upon 
the  statements  made  to  them  by  Wernimont,  and  did 
not  make  formal  proof  of  loss  until  after  the  expira- 
tion of  sixty  days  from  the  date  of  the  fire.     The 
defendant  did  not  ask  for  further  proof.    After  the 
expiration  of  the  sixty  days  Miller  visited  Ruthven, 
but  did  not  intimate  in  any  manner  that  the  loss 
was   not   an    honest  one.    In  fact,  it  is  not  now, 
and   never   has    been,  disputed  that   the    plaintiffs 
were  entitled  to  recover  the  amount  of  their  policy, 
had  the  required  notice  and  proofs  been  given  within 
the  time  fixed  by  the  statute  and  the  policy.    It  is  true 
that  at  one  time  the  suggestion  was  made  that  the 
plaintiffs  should  first  seek  to  recover  the  amount  of 
their  loss  from  the  party  responsible  for  the  fire;  but 
Bliven,  in  a  letter  written  in  January,  1892,  states 
that  he  does  not  think  that  they  could  be  compelled  to 
do  it,  but  proposed  to  use  the  failure  to  give  timely 
notice  and  proof  as  a  means  of  forcing  a  compromise. 
The  admitted  facts  are  that  the  defendant  is  endeav- 
oring to  defeat  the  collection  of  an  honest  loss,  about 
which  there  has  never  been  any  question,  on  the 
ground  that  formal  notice  and  proof,  which  it  did  not 
need  or  desire  for  any  purpose,  of  facts  of  which  it  was 
fully  advised,  which  it  had  carefully  investigated,  and 
concerning  which  it  was  fully  satisfied  within  a  week 
after  the  loss  occurred,   were  not  furnished  within 
sixty  days  of  that  time;  and  to  that  statement  should 
be  added  the  fact  that  its  adjuster  had  induced  the 
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plaintiffs  not  to  famish  the  notice  and  proof  by  telling 
them  that  they  were  not  required. 

A  written  contract,  not  required  to  be  in  writing, 
may  usually  be  changed  by  parol,  although  it  contain 
a  provision  to  the  effect  that  it  can  be  changed  only 

in  writing.    Persons  competent  to  make  such 
4         an  agreement  may,  as  a  rule,  abrogate  it  by  a 

subsequent  one  entered  into  in  any  manner 
authorized  by  law.  Insurance  Co.  v.  McCrea^  8  Lea, 
513.  It  is  the  law  in  some  states  that  an  instrument 
under  seal  cannot  be  changed  by  a  subsequent  parol 
agreement;  but  it  is  the  general  rule  that  contracts 
not  under  seal,  and  not  required  by  law  to  be  in  writ- 
ing, may  be  so  changed.  The  reason  for  this  is  that  a 
written  agreement  not  under  seal  is  not  of  a  higher 
degree  than  a  verbal  one.  Morrison  v.  Insurance  Co.^ 
69  Tex.  353  (6  S.  W.  Rep.  605),  5  Am.  St.  Rep.  69; 
Taylor  V.  Railroad  Co.,  99  N.  C.  185  (5  S.  E.  Rep.  750). 
The  use  of  private  seals  in  written  contracts,  except 
the  seals  of  corporations,  is  abolished  in  this  state. 
Code,  section  45,  subd.  20;  Code,  section  2112.  And 
the  general  rule  in  regard  to  instruments  not  under 
seal  applies  to  the  policy  in  suit.  The  defendant  is  a 
corporation,  and  can  act  only  by  its  agents.  It  can 
become  a  party  to  a  contract  only  through  their 
instrumentality.  The  provision  in  question  was 
inserted  in  the  policy  through  their  procurement,  and 
it  could  have  been  changed,  with  the  concurrence  of 
the  assured,  by  any  duly-authorized  agent.  It  was 
said  in  Lamberton  v.  Insurance  Co.,  39  Minn.  129  (39  N. 
W.  Rep.  76),  that  "a  contracting  party  cannot  so  tie 
his  own  hands,  so  restrict  his  own  legal  capacity  for 
future  action,  that  he  has  not  the  power,  even  with 
the  assent  of  the  other  party,  to  bind  or  obligate  him- 
self by  his  further  action  or  agreement,  con- 
trary to  the  terms  of  the  written  contract." 
in    Farniim    v.    Insurance    Co.^    83    Cal.    246    (23 
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Pac.  Rep.  869),  it  was  said:  "It  is  also  well  set- 
tled that  An  insurance  company  cannot  so  limit 
its  capacity  to  contract,  by  general  stipulations  against , 
waiver  of  conditions,  or  that  its  contracts  or  waivers 
must  be  in  writing,  that  it  cannot  by  its  agents  make 
an  oral  conti-act  or  an  oral  waiver  not  forbidden  by 
the  statute  of  frauds."  The  rule  thus  stated  finds 
support  in  the  following  cases:  Bobinson  v.  Berkey, 
100  Iowa,  136;  Peterson  v.  Machine  Co.,  97  Iowa,  148; 
Osborne  v.  Backer,  81  Iowa,  378;  Benier  v.  Insur- 
ance Co.y  74  Wis.  89  (42  N.  W.  Rep.  210);  Dick  v. 
Insurance  Co.  (Wis.)  65  N.  W.  Rep.  642;  Insurance  Co: 
V.  Earle,  33  Mich.  143;  Berry  v.  Insurance  Co.,  132  N. 
T.  49  (30  N.  E.  Rep.  254);  Insurance  Co.  v.  Bowdre,  67 
Miss.  620  (7  South  Rep.  596).  In  Farnum  v.  Insurance 
Co.j  supra,  it  was  also  said  that  "whether  or  not  any 
particular  agent  has  the  general  power  of  the  company 
to  make  an  oral  contract  or  an  oral  waiver  of  a  con- 
dition, notwithstanding  the  provision  in  the  policy 
requiring  a  writing,  is  a  question  of  fact."  In  Berry 
V.  Insurance  Co.,  supra,  it  was  said  of  general  agents, 
who  issued  the  policy  there  in  question,  and  who  had 
authority  to  make  contracts  without  reference  to  the 
home  oflSce,  that  their  power  to  waive  conditions  in 
the  policy  was  co-existent  with  that  of  the  company 
itself.  There  is.no  doubt  that  a  party  to  a  contract 
may  waive  a  stipulation  or  condition  made  in  his  favor. 
The  provisions  in  question  in  this  case,  and  the 
requirement  that  notice  and  proofs  of  loss  shall  be 
furnished  within  the  time  fixed  by  the  policy,  are  for 
the  benefit  of  the  defendant,  and  could  have  been 
waived  by  it.    Insm'ance  Co.  v.  Norton,  96  U.  S.  234. 

It  is  the  general  rule  that  an  agent  has  power  to 
bind  his  principal  by  doing  whatever  is  necessary  and 
proper  in  the  discharge  of  the  duties  of  his  agency,  and 
that  frequently  includes  the  right  to  waive  provisions 
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of  a  contract.  Machine  Co.  v.  Brower^  88  Iowa,  613; 
Warder  v.  Robertson j  75  Iowa,  585;  Pitsinowsky  v. 
Beardsleyy  37  Iowa,  14.  That  rule  has  been  applied  fre- 
quently to  agents  of  insurance  companies  empowered 
to  adjust  losses.  This  court  held,  in  Stevens  v.  Insur- 
ance Co.,  69  Iowa,  662,  of  an  agent  who  was 
5  authorized  to  adjust  a  loss,  and  to  do  whatever 
might  be  necessary  in  its  adjustment,  that  he 
had  the  power  to  determine  whether  a  written  notice 
of  loss  required  by  the  policy  should  be  given,  and  to 
waive  a  provision  of  the  policy  that  the  company 
should  not  be  bound  by  the  acts  or  declarations  of  its 
agents,  not  contained  in  the  policy.  It  was  also  said 
that  "the  authority  to  waive  that  provision  is  neces- 
sarily included  in  the  power  conferred  upon  him  with 
reference  to  the  adjustment  of  the  loss."  See,  also, 
Broivfi  V.  Insurance  Co.,  74  Iowa,  431.  In  Searle  v. 
Insurance  Co.,  152  Mass.  263  (25  N.  E.  Rep.  290),  it 
was  said,  of  an  agent,  that  if  he  could  be  con- 
sidered the  general  agent  of  the  company  author- 
ized to  represent  it  in  settling  the  loss  there  in 
question,  "he  would  have  had,  as  a  necessary  inci- 
dent, the  power  to  dispense  with  those  stipulations  for 
the  benefit  of  the  company  which  had  reference  to  the 
mode  of  ascertaining  the  liability  and  limiting  the 
right  of  action," — citing  Little  v.  Insurance  Co.,  123 
Mass.  388.  See  also  Insurance  Co.  v.  Doicdall,  159  111. 
179  (42  N.  E.  Rep.  606);  Berry  v.  Insurance  Co.,  supra; 
Insurance  Co.  v.  Hay  den,  90  Ky.  46  (13  S.  W.  Rep.  585); 
liokes  V.  Insurance  Co.,  51  Md.  512;  1  Beach,  Ins.,  sec- 
tion 566.  There  can  be  no  doubt  that  Bliven  was 
authorized  to  waive  the  requirements  of  the  policy 
and  the  statute  in  regard  to  the  notice  and  proofs  of 
loss,  and  that  he  could  appoint  agents  and  confer  upon 
them  the  power  to  do  the  same.  In  the  adjustment 
of  all  losses  in  his  department  he  stood  for  and  fully 
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represented  the  defendant,  and  had  the  right  to  waive 
any  requirements  in  regard  to  proofs  of  loss 
6  which  it  could  have  waived.  He  had  the  right 
to  indorse  on  the  policy  a  waiver  of  such  require- 
ments, and  he  also  had  the  power  to  waive  such  indorse- 
ment. O^Leary  v.  Insurance  Co.,  100  Iowa,  390.  The  case 
of  O'Leary  v.  Insurance  Co.,  100  Iowa,  173,  involved  the 
right  of  the  secretary  and  general  agent  of  an  insurance 
company  to  consent  to  additional  insurance  without 
indorsing  the  consent  on  the  policy.  That  in  terms 
required  such  consent  to  be  so  indorsed,  and  provided 
that  no  agent  of  the  company  had  any  authority  to 
waive  any  of  its  conditions.  We  held  that  the  secre- 
tary of  the  company  was  an  agent  of  the  company, 
within  the  meaning  of  its  policy,  and  that  a  waiver  of 
the  provision  requiring  the  indorsement  upon  it  of 
the  consent  for  additional  insurance  was  not  estab- 
lished. Our  conclusion  was,  in  substance,  that  the 
mere  fact  that  the  officer  in  question  was  the  secre- 
tary, and  a  general  agent  of  the  company,  did  not  show 
that  he  had  the  right  to  waive  the  condition  of  the 
policy  specified,  and  that,  if  he  possessed  that  right,  it 
should  have  been  proven,  in  order  that  what  he  did 
should  be  given  the  effect  of  a  waiver.  We  did  not 
say  that  the  condition  could  not  be  waived  by  an 
agent.  The  policy  considered  in  the  case  of 
Kirkman  v.  Insurance  Co.,  90  Iowa,  457,  provided 
that  no  officer,  agent,  or  employe  of  the  insur- 
ance company,  excepting  the  secretary,  should 
waive  any  of  the  conditions  of  the  policy,  and  that  he 
could  do  so  only  .in  writing.  We  held  the  provision 
valid,  but  refrained  from  determining  whether  it 
would  have  prevented  a  waiver  by  the  president  of  the 
company.  Some  claim  was  made  that  an  agent 
known  as  an  "adjuster  of  losses"  waived  proofs  of  loss, 
but  that  policy  differed  from  the  one  in  suit,  in  that 
V.u  102  la— 36 
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it  designated  the  oflBcer  by  whom  a  waiver  could  be 
made,  and  if  that  power  could  have  been  delegated  it 
did  not  appear  that  the  agent  had  been  author- 
ized to  exercise  it.  The  policy  considered  in  Zim- 
merman  v.  Insurance  Co.,  77  Iowa,  686,  provided 
that  changes  could  be  made  or  privileges  granted 
only  by  managers  of  the  company  in  Chicago,  and  that 
provision  was  held  valid.  The  case  of  Taylor  v.  Insur- 
ance Co.j  98  Iowa,  521,  involved  a  question  of  waiver, 
based  upon  the  knowledge  of  the  local  recording  agent, 
through  whom  the  company  acted  in  making  the 
contract  of  insurance.  The  policy  contained  provis- 
ions similar  to  that  in  controversy.  After  the  policy 
was  issued,  concurrent  insurance  in  another  company 
was  obtained  without  the  indorsement  of  written  con- 
sent. We  held  that  notice  to  the  local  agent,  after 
the  policy  was  issued  and  his  duties  with  respect  to  it 
were  at  an  end,  did  not  affect  the  company,  and  that 
he  did  not  have  authority  to  waive  the  conditions  of 
the  policy.  We  said  that  the  condition  was  valid,  but 
its  application  in  a  case  like  this  was  not  considered, 
nor  did  we  determine  that  it  could  be  waived  only  in 
writing. 

There  is  a  difference  between  the  effect  of  a  pro- 
vision which  forbids  a  change  or  waiver  by  any  officer 
or  agent  of  an  insurance  company  and  one  which  pro- 
vides that  a  change  or  waiver  can  only  be  made  by  a 
designated  officer  or  agent.  We  are  not  to  be  under- 
stood as  holding  that,  if  a  policy  provides  that  a 
waiver  may  be  made  only  by  an  officer  or  agent  desig- 
nated, it  can  be  made  by  none  other,  for  it  may 
happen  that  the  power  conferred  upon  an  agent  not 
so  designated  necessarily  includes  the  power  of 
waiver,  and  ttiat  is  especially  true  of  an  agent  who  is 
authorized  to  adjust  losses.  If  he  investigate  a  loss, 
and  agree  with   the  assured  as  to  its  amount,  the 
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rights  of  the  parties  are  thereby  determined,  and 
further  proof  would  be  wholly  useless  and  with- 

7  out  effect.    In  this  case  Bliven  directed  Miller 
to  "adjust"  the  loss  in  question.    Miller  could 

not  give  the  matter  his  personal  attention,  and  turned  it 
over  to  Wemimont.  His  action  in  so  doing  was  expressly 
approved  by  Bliven.  To  adjust  an  unliquidated  claim 
is  "to  determine  what  is  due;  to  settle;  to  ascertain." 
1  Am.  &  Eng.  Enc.  Law  (2d  ed.)  641-  Or,  as  defined 
in  Webst.  Diet.,  it  is  "to  settle  or  bring  to  a  satisfac- 
tory state,  so  that  parties  are  agreed  in  the  result." 
See,  also,  1  Bouvier,  Law  Diet.  The  definitions  thus 
given  are  applicable  to  losses  arising  under  policies  of 
insurance.  When  they  are  adjusted,  they  are  ascer- 
tained and  determined.  Therefore,  the  direction  to 
Wernimont  to  adjust  the  loss  included  the  power  to 
waive  formal  proofs.  The  defendant  must  be  charged 
with  the  knowledge  which  he  acquired  while  acting 
for  it.  He  knew  that  the  loss  was  honest  and  total. 
He  knew  that  the  plaintiffs  were  ready  to  make  the 
required  proofs,  and  that  they  failed  to  do  so  in  con- 
sequence of  his  representations  that  he  had  all  the 
proofs  which  the  defendant  required.  He  had  all  the 
proofs  which  he  asked  for,  and  forwarded  them  to  the 
defendant.  With  constructive,  if  not  actual,  knowl- 
edge of  all  these  facts,  the  defendant  did  not  inform 
the  plaintiffs  that  formal  proofs  were  not  waived,  nor 
demand  them.  We  think  the  jury  was  fully  author- 
ized to  find  that  they  were  waived  by  Bliven,  and  that 
he  also  waived  the  written  indorsement  required  by 
the  terms  of  the  policy. 

IL    What  we  have  said  disposes  of  the  controll- 
ing questions  in  the  case.    The  defendant  complains 
that  certain  letters  were  introduced  in  evidence, 

8  especially  some  which    were  written    by    its 
agents  more  than  sixty  days  after  the  loss  occur- 
red.   We  think  that  they  were  properly  received,  as 
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showing  the  history  of  the  negotiations  between  the 
parties,  or  as  containing  statements  in  the  nature  of 
admissions  or  declarations  of  fact,  made  by  agents  in 
the  line  of  their  duty,  which  were  competent  evidence 
against  their  principal.  Bartlett  v.  Insurance  Co.^  77 
Iowa,  156.  Letters  which  did  not  fall  within  these 
classes  were  clearly  without  prejudice.  Objections 
are  made  to  portions  of  the  charge  to  the  jury. 
It  may  be  that  they  were  faulty  in  some  respects, 
but,  if  so,  the  defects  were  unimportant.  Com- 
plaint is  made  of  certain  special  findings.  They 
are  not  in  conflict  with  the  general  verdict,  and  do  not 
show  that  it  was  the  result  of  an  erroneous  finding  of 
fact;  hence  we  need  not  determine  whether  they  are 
supported  by  the  evidence.  We  have  given  this  case 
much  careful  study,  but  do  not  find  that  the  district 
court  committed  any  error  prejudicial  to  the  defend- 
ant. The  verdict  is  fully  sustained  by  the  evidence, 
and  the  judgment  is  affirmed. 
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121  742  Fraodnlent  Conyeyanee.  Where  a  judgment  defendant  transfered  or 
mortgaged  his  property  to  his  wife  in  consideration  of  a  deed  to 
his  homestead,  which  was  exempt,  and  retained  possession  of 
9  personal  property  mortgaged,  and  disposed  of  it  without  account- 
ing, and  managed  his  wife's  business  as  he  pleased,  keeping  no 
separate  account,  a  finding  is  authorized  that  the  mortgages  and 
conveyances  were  made  with  intent  to  defraud  creditors. 

Statements  by  vendor:    Evidence.    Statements  made  by  a  vendor 
of  land  prior  to  the  sale  and  relating  thereto,  are  admissible  to 

6  establish  his  motive  in  making  the  sale,  where  it  is  attacked  as 
fraudulent. 

Same,    A  conversation  by  a  vendor  of  land  eight  years  after  the  sale 
with  one  of  his  creditors,  in  which  he  tells  him  that  he  had  intended 

7  to  pay  him  but  had  things  fixed  so  that  he  would  not,  is  inadmissi- 
ble on  the  question  of  fraud  in  making  the  sale. 

Judgment.    A  judgment  in  favor  of  a  wife  against  her  husband 
2    obtained  by  collusion  between  them  for  the  purpose  of  hindering, 
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8  delaying  and  defrauding  the  husband's  creditors,  is  void  as  to  such 
creditors. 

Same.    A  judgment  dismissing  an  action  attacking  deeds  to  certain 

land  executed  by  a  husband  to  his  wife  is  not  conclusive  as  against 

5    a  creditor  of  the  husband  as  to  the  validity  of  a  mortgage  on  other 

land  executed  by  the  husband  to  the  wife  at  about  the  same  tima 

Garnhhrnent.  Under  Code,  sections  2975  and  2988,  providing  that  if 
the  garnishee  has  any  of  defendant's  property  in  his  hands  at  the 
time  of  being  served,  or  at  any  time  subsequent  thereto,  he  shall 

3  be  liable,  the  garnishee  is  liable  for  property  of  the  judgment 
debtor  given  into  her  hands  after  notice  served,  and  before  trial 
and  judgment  on  the  answer. 

Same:    Fraudulent  conveyance.    Evidence  that  plaintiff  in  garnish- 
ment proceedings  had  the  homestead  of  the  principal  defendant 
8    sold  under  execution  issued  on  his  judgment,  but  that  no  sheriff's 
deed  was  taken  thereunder,  is  inadmissible  in  favor  of  the  gar- 
nishee. 

Same.  The  debt  due,  or  to  become  due,  covered  by  the  garnishment 
1  statute  is  one  in  existence  when  notice  of  garnishment  is  served, 
8    and  not  one  incurred  thereafter. 

Jodgment:  formeb  adjudication.  Judgment  on  foreclosure  by  a 
wife,  of  a  mortgage  on  the  homestead,  executed  by  her  husband, 

4  was  not  an  adjudication  against  a  judgment  creditor  of  the  hus- 
band as  to  the  validity  of  the  indebtedness,  though  he  filed  and 
afterwards  withdrew  an  answer,  as  his  judgment  gave  him  no  lien 
upon  the  premises. 

Appeal  from  Linn  District  Court. — Hon.  J.  H.  Peeston, 

Judge. 

Saturday,  May  29, 1897. 

On  Jime  13, 1884,  the  plaintiff  recovered  judgment 
against  Ttiomas  McDonald  for  two  thousand  and 
twenty -eight  dollars,  with  interest  at  eight  per  cent, 
per  annum.  On  November  2, 1889,  Hannah  0.  McDon- 
ald, wife  of  Thomas  McDonald,  was  served  with  notice 
of  garnishment,  and  answered,  as  garnishee,  that  she 
was  not  indebted  to  her  husband.  To  this  answer, 
plaintiff  filed  a  controverting  pleading;  and  the  garni- 
shee a  reply.  A  full  statement  of  the  facts  will  be 
found  in  the  opinion  of  this  court  on  a  former  hearing. 


666  Thomas  y.  McDonald.  [102  Iowa 

88  Iowa,  374.    Trial  to  jury.    Verdict  and  judgment 
for  plaintiff,  and  the  garnishee  appeiils.— ^^'/vw^d. 

D.  E.  Voris  and  C.  W.  Kepler  for  appellant. 

Bickel  A  Crocker  for  appellee. 

Ladd,  J. — The  debt^  due  or  to  become  due,  which 
the  garnishee  is  requirea  to  refrain  from  paying  under 
section  2975  of  the  Ood6^  inust  bO  in  existence,  and 

not  incurred  after  the  notice  of  garnishment, 
1  Thomas  v.  Gibbons,  61  Iowa,  50,  and  must  be 

such  as  might,  in  the  absence  of  fraud,  be 
enforced  by  the  judgment  defendant  against  the 
garnishee.  Williams  v.  Young,  46  Iowa,  140;  Smith 
V.  Clarke^  9  Iowa,  241;  Morse  v.  Marshall,  22 
Io>va,  290;  Cox  v.  Russell,  44  Iowa,  556;  Drake, 
Attachm.,  section  541;  Teague  v.  Le  Grand  (Ala.)  5 
South.  Rep.  287;  Nicrosi  v.  Irvine  (Ala.)  15  South.  Rep. 
429.  The  notice  of  garnishment  was  served  on 
Hannah  0.  McDonald  November  2,  1889,  and  the 
money  sought  to  be  charged  against  her  in  this  action 
was  received  by  her  November  22,  1890.  If,  in  receiv- 
ing this  money,  a  debt,  only,  to  the  judgment  defend- 
ant was  created,  she  cannot  be  held  liable.  Did  the 
relation  of  debtor  and  creditor  arise  from  the  transac- 
tion? The  judgment  defendant  and  the  garnishee  are 
husband  and  wife,  and  occupied  lot  three  in  block  four 
in  Marion,  Iowa,  as  a  homestead  from  some  time  prior 
to  1877,  and  before  the  plaintiff's  debt  was  contracted, 
until  1890.  It  was  inherited  by  the  garnishee  from  an 
uncle,  and  she  conveyed  it  to  her  husband  December 
22,  1877.  He  in  turn  deeded  to  her  some  real  estate, 
and  executed  to  her  a  note  of  five  hundred  and  fifty 
dollars,  secured  by  mortgage  on  the  homestead,  and  a 
note  of  one  thousand  six  hundred  dollars,  secured  by 
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a  chattel  mortgage  on  a  large  amount  of  personal 
property.  In  1878  he  gave  another  note,  of  one  thou- 
sand dollars,  secured  by  a  second  mortgage  on  the 
homestead,  and  that  amount  was  indorsed  on  the  one 
thousand  six  hundred  dollar  note.  The  garnishee 
obtained  judgment  against  her  husband  for  two  thou- 
sand five  hundred  aijd  seven  dollars  and  fifty-two 
C€»ts  and  costs  on  the  five  hundred  and  fifty  dollar 
and  the  one  thousand  dollar  notes,  and  a  decree  fore- 
closing the  two  mortgages,  in  1888.  McDonald  sold 
the  homestead  in  1890,  and  the  money  sought  to  be 
held  in  this  action  was  received  by  the  garnishee  from 
the  proceeds  of  that  sale  in  payment  of  the  judgment. 

As  between  the  husband  and  wife,  no  indebted- 
2  .       ness  from  the  latter  can  be  predicated  on  these 

transactions.  The  controverting  pleading,  how- 
ever, alleges  that  the  notes  had  been  paid,  and  that 
the  foreclosure  proceedings  were  begun,  and  the  decree 
obtained  by  collusion  between  the  parties  to  the 
action,  and  for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  husband's  creditors.  If  the  husband 
and  wife  entered  into  such  an  enterprise,  and  the 
judgment  was  thereby  obtained,  and  the  money 
came  into  her  hands  as  the  result,  then  she  did 
not  become  thereby  indebted  to  her  husband,  as  he 
was  not  in  a  position  to  question  the  validity  of  the 
judgment.  Shallcross  v.  Beats,  43  N.  J.  Law,  177.  She 
received  the  money,  his  property,  ostensibly  to  satisfy 
the  judgment,  and  the  law  will  not  permit  him  to 
recover  anything  she  may  have  received  in  carrying 
out  their  common  design  to  cheat  his  creditors.  But 
the  creditors  may  follow  his  property, — and  money  is 
property,  even  when  in' the  hands  of  third  parties, — 

and  insist  upon  its  proper  application  to  the 
8  satisfaction  of  his  debts.     The  identical  money 

received  was  the  property  of  the  judgement 
defendant  when  the  garnishee  received  it,  unless  thQ 
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alleged  indebtedness  and  decree  were  valid,  and  she 
was  required  to  retain  it  until  the  garnishment  pro- 
ceedings were  disposed  of.  Sheldon  v.  Root,  28  Am. 
Dec.  266;  Spencer  v.  Blaisdell,  17  Am.  Dec.  412;  State 
V.  Lawson,  46  Am.  Dec.  293.  The  statute  of  this  state 
provides  that  notice  shall  require  the  garnishee  to 
"retain  possession  of  all  property  of  the  said  defendant 
then,  or  thereafter,  being  in  his  custody  and  under  his 
control,  in  order  that  the  same  may  be  dealt  with 
according  to  law."  Code,  section  2975.  And  if  it 
appears  that  the  garnishee  "had  any  of  the  defendant's 
property  in  his  hands,  either  at  the  time  of  being 
served  with  the  garnishee  notice  aforesaid  or  at  any 
time  subsequent  thereto,  he  is  liable  to  the  plaintiff 
in  case  judgment  is  finally  recovered  by  him."  Sec- 
tion 2988.  This  language  is  so  explicit  that  nothing 
need  be  added.  Clearly,  the  garnishee  is  held  liable 
to  answer  for  property  of  the  judgment  defendant 
coming  into  her  hands  after  the  notice  was  served,  and 
before  the  trial,  or  judgment  on  her  answer. 

11.  The  foreclosure  proceedings  of  the  garnishee 
against  her  husband,  and  the  decree  entered  against 
plain tiflf,  were  not  an  adjudication  against  the  latter 
of  the  validity  of  the  claimed  indebtedness  and  the 
mortgages,  even  though  he  filed,  and  afterwards  with- 
drew, an  answer  and  cross-petition.  The  plain- 
4  tiff  could  not  have  litigated  such  an  issue  in 
that  action.  The  house  and  lot  was  the  home- 
stead of  McDonald  and  his  wife,  and  the  plaintiff 
acquired  no  lien  on  the  premises  under  his  judgment. 
Lamb  v.  Shays,  14  Iowa,  567;  Cummingsv.  Long,  16  Iowa, 
^\\  Payne  V,  Wilson,  76  Iowa,  37;  Beyer  v.  Thoemifig,  81 
Iowa,  517.  Having  no  lien  upon  the  property,  he  was  not 
a  necessary  party  to  the  foreclosure  proceedings,  and  . 
did  not  have  such  an  interest  therein  as  would  entitle 
him  tiO  contest  the  amount  of  the  garnishee's  claim, 
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or  the  validity  of  her  mortgages.    Whether  the  evi- 
dence of  the  indebtedness  was  changed  did  not  affetft 
any  existing  interest  he  then  had,  and  he  could  make 
no  contest  with  reference  thereto,  except  as  a  mere 
intermeddler,  and  this  the  law  will  not  permit.    The 
mere  fact  of  his  filing  an  answer  and  cross-petition, 
and  then  withdrawing  it,  would  not  affect  his  rights 
in  such  a  case.    Finnegan  v.  Gamphell,  74  Iowa,  158. 
And     these     were    properly    excluded     from     the 
evidence,  for   they  did    not    tend  to  establish  any 
of  the   issues.    That    plaintiflf    was    made  a    party 
appeared  from  the  petition  and  decree,  and  this  was 
all  that  the  garnishee  was  entitled  to  show  on  the  issue 
as  to  whether  the  judgmeut  was  obtained  by  collusion. 
III.    The  plaintiff  commenced  an  action  in  equity 
in  1886,  to  subject  the  land  conveyed  by  McDonald  to 
his  wife,  to  the  payment  of  his  judgment.  .  Upon 
hearing,  a  decree  was  entered  dismissing  the 
5         action,  and  it  is  claimed  that  this  was  an  adju- 
dication of  the  validity  of  the  mortgages  on 
the  homestead.    Such  an  issue  was  not  necessarily 
involved  in  that  action.    When  the  garnishee  con- 
veyed the  homestead  to  her  husband,  he  deeded  what 
is  called  the  *'Carnagie  House  and  Lot,"  to  her,  and 
also  executed  the  five  hundred  and  fifty  dollar  and  the 
one  thousand  six  hundred  dollar  mortgages  heretofore 
mentioned,  in  the  adjustment  of  the  difference,  as  is 
claimed.      The  plaintiff    in  the  action  referred  to, 
sought  to  subject  the  Carnagie  property,  with  other 
land,  to  the  payment  of  his  judgment.    Now,  the  one 
^  thousand  six  hundred  dollar  note  and  mortgage  are 
not  included  in  the  judgment  of  the  garnishee  against 
her  husband,  but  such  judgment  is  based  on  the  note 
and  mortgage  of  one  thousand  dollars,  executed  about 
one  year  later,  and  in  no  way  connected  with  the 
transfer  of  the  property  from  garnishee  to  her  hus- 
band, and  the  five  hundred  and  fifty  dollar  note  and 
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mortgage  given  in  part  payment  of  the  diflference  in 
the  values  of  the  property  exchanged.  So  that  the 
plea  of  res  adjudicata  would  only  go  to  this  last  mort- 
gage, and  this  was  only  incidentally  involved  in  the 
suit  to  subject  the  land.  It  could  only  be  considered 
as  evidence  bearing  on  the  bona  fides  of  the  transfer 
of  the  land  from  the  husband  to  the  garnishee.  No 
relief  was  asked  against  the  homestead  or  this  mort- 
gage, and  none  could  have  been  granted.  That  action 
attacked  the  deeds  of  land.  This  seeks  to  declare 
a  mortgage  on  other  land,  fraudulent  and  paid. 
Although  the  deeds  and  mortgage  were  executed  at 
about  the  same  time,  the  motives  in  doing  so  may 
have  been  very  different.  The  deed  .may  have  been 
given  in  good  faith;  and  the  mortgage,  for  the  pur- 
pose of  covering  up  property,  and  exaggerating  the 
indebtedness  of  McDonald  to  his  wife.  An  inference 
of  validity  of  the  mortgage  may  be  drawn  by  way  of 
argument  from  the  result  in  that  case,  but  this  is  not 
suflBcient.  1  Freeman,  Judgm.  section  258.  It  doubt- 
less came  in  question  collaterally,  and  as  an  incident 
to  the  charge  of  fraud,  but  was  not  involved  in  the 
issues  raised  by  the  pleadings.  Only  the  ultimate 
facts  in  dispute  upon  which  the  decree  is  predicated 
are  adjudicated,  and  not  mere  matters  of  evidence. 
As  bearing  on  this  question,  see  1  Van  Fleet,  Former 
Adj.,  31;  Belden  v.  State,  103  N.  Y.  1  (8  K  E.  Rep.  363); 
Smith  V.  Town  of  Ontario y  4  Fed.  Rep.  386;  King  v. 
Chase,  15  N.  H.  9;  Cromwell  v.  County  of  Sac,  94  U.  S. 
351;  Haight  v,  Keokuk, 4:  lows,,  199;  Fairfield  v.  McNang, 
37  Iowa,  75;  Hahn  v.  Miller,  68  Iowa,  745;  Lindley  v. 
Snell,  80  Iowa,  103. 

IV.  The  intent  of  the  vendor  is  in  issue  when 
the  conveyance  is  attacked  on  the  ground  of  fraud, 
and  his  statements  made  prior  to  the  transaction,  and 
relating  thereto,  are  admissible  to  establish  his  motive. 
Moss  &  Co,  V.  Bearing,  45  Iowa,  530;  Craig  v.  Fowler^ 
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69  Iowa,  200;  Bener  v.  Edgington,  76  Iowa,  105;  Guidry 
V.  Qrivot,  14  Am.  Dec.  192;  Hotion  v.  Smithy  42 

6  Am.  Dec.  628;  Murphy  v.  Mulgrew  (Cal.)  36  Pac. 
Hep.  857.    Such  evidence,  when  the  declarations 

are  made  in  the  absence  of  the  vendee,  cannot  be  con- 
sidered, as  against  the  latter,  in  determining  whether 
there  was  participation  on  his  part;  and  the  court 
should  always,  as  in  this  case,  guard  the  consideration 
to  be  given  by  the  jury  to  evidence  of  this  character, 
by  proper  instructions.  Benson  v.  Lundy^  52  Iowa, 
265,  when  examined,  will  be  found  in  harmony  with 
these  views,  as  in  that  case  Lundy,  the  mortgagor, 
was  found  to  have  a  fraudulent  intent,  and  the 
court  was  only  required  to  say  whether  his  decla 
rations  were  admissible  to  prove  participation  therein 
by  the  mortgagee,  Hardin  &  Sons.  Hoagland's  testi- 
mony detailed  a  conversation  with  McDonald  in 
which  the  latter  disclosed  his  plan  for  defeating  the 
indebtedness  to  plaintiff,  and  other  claims.  This  con- 
versation took  place  a  few  days  before  the  transfers  of 
the  property,  and  was  clearly  admissible.  The  declar- 
ations of  the  vendor,  made  after  the  transaction,  and 
not  connected  therewith,  and  when  he  is  not  in 
possession,  are  only  those  of  a  stranger,  and  cannot  be 
received  in  evidence.  Benson  v.  Lundy ^  supra;  Bixby 
V.  Carskaddon,  70  Iowa,  726;  Turner  v.  Hardin,  80  Iowa, 
691.    The  plaintiff  testified  that  he  had  a  con  ver- 

7  sation  with  McDonald  about  eight  years  after  the 
transaction,  in  which  the  latter  said  that  he  had 

intended  to  pay  him,  but  that  he  had  things  fixed  so  that 
he  would  not.  On  what  theory  this  evidence  was  admit- 
ted, does  not  appear.  It  is  not  connected  in  any  way 
with  any  transaction,  and  certainly  could  not  have  prej- 
udiced the  garnishee.  It  was  very  evident,  without 
any  additional  proof,  that  McDonald  bad  succeeded  in 
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avoiding  payment  of  the  debt  for  over  thirteen  years, 
although  the  plaintiff  had  manifested  much  zeal  in  try- 
ing to  secure  it. 

V.  Execution  was  issued  on  plaintiflf's  judgment, 
and  the  homestead  sold  thereunder,  but  no  sheriff's 
deed  taken,  and  garnishee  offered  so  to  show  at  the 

.    trial.    No  right  or  interest  was  acquired  under 

8  the  sale.    What  bearing  the  evidence  offered 
would  have  on  the  issue  in  this  case,  appellant 

has  failed  to  explain,  and  we  are  unable  to  discover. 
Certainly  going  through  the  idle  form  of  selling  prop- 
erty on  which  plaintiff  had  no  lien,  and  to  which  he 
could  acquire  no  title,  did  not  affect  the  validity  of  the 
balance  due  on  his  judgment,  or  the  right  to  enforce 
it  against  the  property  of  the  defendant. 

VI.  The  verdict  has  such  support  in  the  evidence 
as  will  prevent  any  interference.  The  judgment 
defendant  transferred  or  mortgaged  all  his  property  to 

his  wife  in  consideration  of  a  deed  to  the  home- 

9  stead,  which  was  exempt  from  the  payments  of 
his  debts.    After  having  mortgaged  the  personal 

property,  he  retained  and  disposed  of  it  without  mak- 
ing any  account  thereof  to  the  mortgagee.  He  man- 
aged his  wife's  business  entirely,  collected  money 
claimed  to  belong  to  her,  and  used  it  as  he  pleased. 
No  separate  accounts  were  kept,  but  large  amounts 
were  applied  on  her  indebtedness.  That  he  had  a 
fraudulent  design  in  transferring  his  property  to  her, 
does  not  admit  of  doubt,  and,  whether  she  participated 
therein  or  not,  the  facts  were  suflScient  to  put  her  on 
inquiry.  If  the  jury  found  the  mortgages  were  fraud- 
ulent or  paid, — and  there  was  evidence  tending  to  so 
show, — then  this,  with  the  fact  that  proceedings  were 
begun  by  the  garnishee  against  her  husband  by  reason 
of  directions  so  to  do  through  him,  may  well  sustain 
the  finding  that  the  judgment  was  obtained  by  coUu- 
gipu  between  husband  and  wife,    Indeed,  as  to  plaintiff. 
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it  amounted  to  only  a  change  in  the  evidence  of 
the  alleged  indebtedness,  concerning  which  he  was  not 
and  could  not  be  heard.  The  litigation  between  these 
parties  has  been  long  continued,  and,  from  a  careful 
examination  of  the  record  in  the  case,  we  are  con- 
vinced the  result  is  just.     The  judgment  must  be 

AFFIRMED. 
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Malet  Law:    reooyeby  on  bond.    The  sureties  on  a  bond  given  by  a  m  572) 

1    liquor  dealer  under  Acts  Twenty-fifth  (General  Assembly,  chapter  =-JH 

62,  section  17,  conditioned  on  the  faithful  observance  by  the  prin- 

6  cipal  of  all  the  provisions  of  such  act,  are  liable  for  the  tax 
imposed  by  section  11,  where  the  principal  fails  to  pay  the  same. 

Tax:  Pergonal  liabilUy,  The  tax  imposed  by  the  mulct  law  (Laws 
1894,  chapter  62,  section  11)  on  liquor  dealers,  which  it  provides 

3  "shall  be  assessed  against  every  person,  partnership  or  corporation" 
engaged  in  the  business,  creates  a  personal  liability  on  the  part  of 
the  debtor,  which  may  be  enforced  by  an  ordinary  action,  notwith- 

4  standing  the  lien  also  given  therefore  on  the  real  estate  wherein 
the  liquors  are  sold,  and  on  all  personal  property  used  in  connec- 
tion  with  the  business. 

Same.    Whether  an  ordinary  tax  may  be  collected  by  an  ordinary 
8-4  action,  is  left  undecided,— C7iYy  v.  Railway  Co,,  89  Iowa,  60,  and 

7  City  V.  Railivay  Co.,  41  Iowa,  189,  analyzed. 

Demurrer:    objection  below.    An  objection,  that  the  petition  in  an 

1  action  on  a  bond  to  recover  the  amount  of  a  tax  levied  on  account 
of  the  sale  of  intoxicating  liquors  does  not  show  that  the  tax  can- 
not be  collected  from  the  personal  property  used  in  the  business, 

6  or  that  the  liquor  dealer  giving  the  bonds  is  insolvent,  should  be 
presented  by  demurrer.  (See  chapter  96,  Twenty-fifth  General 
Assembly.) 

Appeal:  notice  on  dependant:  Mulct  law  bond.  Under  Code, 
2550,  providing  that  where  two  or  more  persons  are  bound  by 
contract,  including  the  parties  to  negotiable  paper  and  sureties  on 
the  same  or  separate  instruments,  the  action  may,  at  plaintiff's 
option  be  brought  against  any  or  all  of  them,  and  section  2551, 

2  providing  that  the  court  may  determine  any  controversy  betwe«>n 
the  parties  before  it,  where  it  can  be  done  without  prejudice  to  the 
rights  of  others,  an  appeal  by  plaintiff  in  an  action  on  a  liquor 

boai  will  not  be  dismissed  bacausa  notice  of  appeal  was  not  served 
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on  the  principal  in  the  bond  although  he  was  named  as  defendant, 
where  he  was  not  an  actual  party  to  the  proceedings  in  the  trial 
court 

Appeal  from  Marshall  District  Court.  —  Hon.   B.  P. 
BiRDSALL,  Judge. 

Monday,  Fbbeuaey  1,  1897. 

Action  at  law  on  a  bond  to  recover  the  amount  of 
a  tax  levied  on  account  of  the  sale  of  intoxicating 
liquors.  Demurrers  to  the  petition  were  sustained, 
and,  the  plaintiff  refusing  to  plead  further,  judgment 
was  rendered  in  favor  of  the  defendants  for  costs. 
The  plaintiff  appeals. — Reversed. 

T.  Brown  for  appellant. 

Anthony  C.  Daly  and  Theo.  F.  Bradford  for  appel- 
lee Knoll. 

J.  L.  Carney  for  appellee  Parsons. 

Robinson,  J. — The  petition  filed  by  the  plaintiff 
names  N.  J.  Akers,  John  P.  Knoll,  and  0.  J.  Parsons 
as  defendants,  and  states  that  they  executed  to  the 

state  of  Iowa,  and  to  Marshall  county,  of  the 
1         state  of  Iowa,  their  penal  bond,  in  the  sum  of 

three  thousand  dollars;  that  it  was  given  under 
the  provisions  of  chapter  62  of  the  Acts  of  the  Twenty- 
fifth  General  Assembly,  entitled  "An  act  to  tax  the 
traffic  in  intoxicating  liquors  and  to  regulate  and  con- 
trol the  same;"  that  by  virtue  of  that  act  the  defend- 
ant Akers  obtained  a  license  and  opened  a  saloon  in  a 
building  situate  on  a  lot  in  Marshalltown,  which  is 
described;  that  in  June,  1894,  the  proper  assessors 
assessed  Akers  for  taxation,  and  returned  the  assess- 
ment to  the  county  auditor;  that  on  the  second  day  of 
July,  1894,  the  board  of  supervisors  of  Marshall  county 
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duly  levied  a  tax  of  three  hundred  dollars  for  the  time 
commencing  on  the  twenty-eighth  day  of  May  and 
ending  the  first  day  of  October,  1894,  which  stands 
against  Akers,  and  which  all  the  defendants  are  owing, 
under  the  bond,  together  with  twenty  per  cent,  pen- 
alty and  interest,  and  accruing  penalties  and  costs. 
The  petition  further  alleges  that  the  tax  cannot  be 
enforced  on  the  real  estate  in  which  the  saloon  was 
kept  by  Akers,  for  the  reason  that  it  was  mortgaged 
for  its  full  value  before  the  act  referred  to  was  passed, 
and  the  mortgagee  had  no  knowledge  that  sales  of 
liquor  were  made  on  the  mortgaged  premises,  and  that 
the  defendants  have  failed  to  comply  with  the  condi- 
tions of  the  bond  in  failing  to  pay  the  tax  specified. 
Judgment  for  the  sum  of  five  hundred  dollars  is 
demanded.  Knoll  and  Parsons  filed  separate  demur- 
rers to  the  petition. 

I.  Akers  was  not  served  with  notice  of  the  action, 
and  did  not  appear  in  it,  nor  was  the  notice  of  appeal 
served  upon  him.  Knoll  and  Parsons  have  filed  a 
motion  to  dismiss  the  appeal  on  the  ground  that  this 
court  has  no  jurisdiction  of  the  cause,  for  the  reason 

that  notice  of  appeal  was  not  served  upon  Akers. 
2  He  was  primarily  liable  on  the  bond,  and  his 

liability  was  not  affected  nor  his  tights  preju- 
diced by  the  proceedings  against  his  sureties.  Section 
2550  of  the  Code  provides  that,  "where  two  or  more 
persons  are  bound  by  contract,  *  *  *  whether 
jointly  or  severally,  or  severally  only,  and  including 
the  parties  to  negotiable  paper,  common  orders,  or 
checks,  and  sureties  on  the  same,  or  separate  instru- 
ments, or  by  any  liability  growing  out  of  the  same,  the 
action  thereon  may,  at  the  plaintiff's  option,  be  brought 
against  any  or  all  of  them."  The  next  section  pro- 
vides that  **the  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others,  or  by  saving  their 
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rights."  Under  these  provisions  an  action  may  be 
brought  against  a  surety  alone,  and,  when  he  is 
joined  with  his  principal,  judgment  may  be  rendered 
against  him  before  it  is  against  his  principal.  Okey 
V.  Sigler,  82  Iowa,  98.  The  fact  that  Akers  was  the 
principal  on  the  bond  in  suit,  and  that  he  was  named 
as  a  defendant,  did  not  make  him  one  in  fact,  nor 
prevent  the  prosecution  of  the  case  against  the 
sureties  who  were  named  as  co-defendants.  Since 
Akers  was  not  an  actual  nor  a  necessary  party  to 
the  proceedings  in  the  district  court,  it  was  not 
necessary  to  serve  notice  of  appeal  upon  him  in 
order  to  give  this  court  jurisdiction  of  the  case. 
It  was  held  in  Fisher  v.  Chaffee^  96  Iowa,  15,  that 
one  of  two  sureties  against  whom  a  judgment 
had  been  rendered  could  not  appeal  from  the  judg- 
ment without  serving  his  co-surety  with  the  notice 
of  appeal;  but  the  reason  for  the  holding  was  that 
the  judgment  appealed  from  could  not  be  reversed  or 
modified  without  affecting  the  rights  of  the  co-surety. 
In  that  connection  it  was  said  of  the  principal,  against 
whom  judgment  was  also  rendered,  that  he  would  not 
be  affected  by  the  result  of  the  appeal  because  he  was 
primarily  liable  in  any  event.  We  conclude  that  an 
appeal  has  been  duly  taken  in  this  case,  and  the 
motion  to  dismiss  is  overruled. 

II.  The  condition  of  the  bond  in  suit  is  that,  "if 
said  N.  J.  Akers  shall  faithfully  observe  all  the  pro- 
visions of  the  Act  of  the  Twenty -fifth  General  Assem- 
bly of  Iowa,  entitled  'An  act  to  tax  the  traffic  in 
intoxicating  liquors  and  to  regulate  and  control  the 
same,'  and  shall  pay  any  and  all  damages  that  shall 
result  from  the  sale  of  intoxicating  liquors  upon  the 

premises  occupied  by  said  N,  J.  Akers,  then  this 
3         bond  to  be  void;  otherwise  to  be  and  remain  in 

full  force  and  effect."    This  complied  substan- 
tially with  the  second  sub-division  of  section  17  of 
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the  act  referred  to,  which  required  the  bond  to  be 
"conditioned  upon  the  faithful  observance  of  all  the 
provisions  of  this  act,  and  for  the  payment  of  any  and 
all  damages  that  may  result  from  the  sale  of  intoxicat- 
ing liquors  upon  the  premises  occupied  by  the 
obligor."  It  is  contended  by  the  appellees  that  the 
bond  required  by  the  statute  is  not  designed  to  secure 
the  payment  of  the  tax,  and  that  its  collection  should 
be  enforced,  if  necessary,  by  a  sale  of  the  real  and  per- 
sonal property  used  by  Akers  in  the  business  in  which 
the  bond  was  given.  It  is  the  general  rule  that  a  tax 
is  not  a  debt,  within  the  common  meaning  of  that 
term  so  that  the  ordinary  remedies  for  the  collection 
of  debts  may  be  applied  to  it,  and  that,  where  a  special 
remedy  for  the  collection  of  a  tax  is  provided  by 
statute,  and  no  other  is  given  or  can  be  regarded  as 
permitted  by  it,  the  special  remedy  is  exclusive. 
Cooley,  Tax'n,  15,  435;  25  Am.  &  Eng.  Enc.  Law,  312. 
But  that  rule  does  not  apply  in  this  state,  where  the 
property  owner  is  personally  liable  for  the  tax.  In 
Shaw  V.  OfTy  30  Iowa,  360,  it  was  said  that  the  vendor 
of  real  property  transferred  before  the  tax  became  a 
lien  thereon,  as  between  himself  and  the  vendee,  was 
not  released  from  liability  for  the  payment  of  the  tax. 
In  City  of  Dubuque  v.  Illinois  Cent  Ry  Co.,  39  Iowa, 
60,  it  was  held  that  a  tax  assessed  against  a  property 
owner  on  account  of  real  estate  "created  a  debt,  in  the 
sense  of  the  term  when  applied  to  a  liability  for  the 
payment  of  money,"  and  that  payment  of  such  a  tax 
might  be  enforced  by  an  ordinary  action.  It  is  true 
the  last  point  was  not  directly  involved  in  the  case, 
but  it  was  carefully  considered  and  decided,  because 
it  was  involved  in  other  cases,  and  had  been  elabor- 
ately discussed  in  argument  by  counsel 
4  concerned  in  those  cases.  See,  also,  2  Dillon,  on 
Mun.  Corp.,  section  653.  Section  1  of  the  act 
under  consideration  provides  that  "there  shall  be 
Vol.  102  la— 37 
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assessed  against  every  person,  partnership,  or  corpora- 
tion, other  than  registered  pharmacists  holding 
permits,  engaged  in  selling  or  keeping  with  intent  to 
sell,  any  intoxicating  liquors,  and  upon  any  real  prop- 
erty and  the  owner  thereof  within  or  wherein  intoxi- 
cating liquors  are  sold,  or  kept  with  intent  to  sell  in 
this  state,  a  tax  of  six  hundred  dollars  per  annum. 
All  such  taxes  shall  be  a  perpetual  lien  upon  all  prop- 
erty, both  personal  and  real,  used  in  or  connected  with 
the  business."  Section  9  directs  the  board  of  super- 
visors, at  their  regular  meeting  in  September,  to  levy 
the  tax  "against  each  person  carrying  on  or  conduct- 
ing a  place  for  the  sale  of  intoxicating  liquors  and 
also  against  the  real  property  and  the  owner  thereof 
in  which  or  upon  which  said  place  is  located." 
Section  11  provides  for  semi-annual  payments,  and  for 
a  penalty  of  twenty  per  cent,  on  installments  not 
paid,  and  also  one  per  cent,  per  month  until  paid. 
The  assessment  is  to  be  against  the  person  engaged  in 
the  contemplated  business,  as  well  as  upon  the  real 
property  used  to  carry  it  on.  Section  12  provides  for 
the  sale  of  real  property  on  which  the  taxes  assessed 
have  become  a  lien,  and  section  13  is  as  follows:  "All 
the  provisions  of  law  now  or  hereafter  in  force  for  the 
assessment,  levy  and  collection  of  taxes  shall  apply  to 
and  govern  the  taxes  provided  for  by  this  act,  except 
as  herein  otherwise  provided."  The  act  makes  the 
person  engaged  in  the  business  to  which  it  refers  per- 
sonally liable  for  the  payment  of  the  tax,  and,  in 
addition,  provides  for  a  lien  upon  and  sale  of  the  prop- 
erty used  in  the  business  for  the  same  purpose.  In 
Stnith  V.  Skow,  97  Iowa,  640,  it  was  said  that  what 
the  statute  calls  a  "tax"  is  not  in  fact  a  tax,  within 
the  ordinary  meaning  of  that  word,  but  "in  reality  a 
charge  or  license  exacted  for  the  privilege  of  carry- 
ing on  the  business.  *  «  *  "  We  conclude  that 
the  tax  is  a  charge  or  debt,  which  may  be  recovered 
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in  an  ordinary  action.  The  theory  of  the  demurrers 
was  that  the  sureties  on  such  a  bond  as  that  in  suit  are 
not  liable  for  the  payment  of  the  tax,  and,  in  addition, 
the  demurrer  of  Parsons  denies  the  liability  of  the 
sureties  until  the  real  property  subject  to  the  tax  is 
.  exhausted.  The  petition  shows  that  the  real  property 
is  subject  to  a  mortgage  for  its  full  value,  which  is 
superior  to  the  tax,  and  that  nothing  can  be  collected 

from  that  property.     Smith  v.  SkoWy  supra.    It 
5.       is  objected  that  the  petition  does  not  show  that 

the  tax  cannot  be  collected  from  the  personal 
property  used  in  the  business,  nor  that  Akers  is  insolv- 
ent. It  is  suflBcient  to  say,  in  response  to  that  objec- 
tion, that  it  was  not  presented  by  either  demurrer. 

III.  The  only  question  remaining  for  Our  deter- 
mination is,  does  the  bond  in  suit  secure  the  payment 
of  the  tax  and  penalties  in  controversy?    It  may  be 

conceded  that  the  '*damages"  referred  to  in  the 
6         statute  and  in  the  bond,  do  not  include  the  tax, 

but  merely  injuries  which  result  from  the  sale 
of  intoxicating  liquors  upon  the  premises  which  were 
occupied  by  Akers,  for  the  purposes  of  his  business; 
but  we  are  of  the  opinion  that  the  condition  of 
the  bond  that  Akers  "shall  faithfully  observe  all 
the  provisions  of"  the  act  under  consideration, 
made  the  sureties  on  the  bond  liable  for  his  failure 
to  pay  the  tax.  Section  11  of  the  act  provides,  that 
'*it  shall  be  the  duty  of  every  person  against  whom  or 
against  whose  property  taxes  as  provided  in  this 
act  have  been  assessed,  to  attend  at  the  treasurer's 
oflBce  and  pay  the  same  in  semi-annual  install- 
ments, on  or  before  the  first  day  of  April  and  October 
of  each  year."  That  Akers  did  not  do.  It  is  insisted 
that  the  requirement  of  the  bond  that  Akers  "faith- 
fully observe  all  the  provisions  of  the  acts"  did  not 
require  him  to  pay  the  tax,  but  we  do  not  think  the 
claim  is  well  founded.    That  condition  of  the  bond 
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was  inserted  by  authority  of  the  statute,  which 
requires  that  the  bond  be  "conditioned  upon  the 
faithful  observance"  of  all  the  provisions  of  the  act. 
Among  the  definitions  of  the  word  "observe"  are  the 
following:  "To  take  notice  of  by  appropriate  con- 
duct; to  conform  one's  action  or  practice  to;  to  keep;, 
to  heed;  to  obey;  to  comply  with."  The  word  was 
used  in  the  statute  to  require  the  person  who  engaged 
in  the  business  contemplated  by  it,  to  obey  it,  and 
comply  with  all  its  provisions,  including  the  payment 
of  the  tax.  It  follows,  from  what  we  have  said,  that 
the  district  court  erred  in  sustaining  each  of  the 
demurrers,  and  its  judgment  is  reversed. 

Supplemental  Opinion  on  Re-hearing. 

Saturday,  May  29,  1897. 

Per  Curiam. — In  the  original  opinion  in  this  case 
we  assumed  that  it  was  held  in  City  of  Dubuque  v.  Illi- 
nois Cent.  R.  Co.,  39  Iowa,  60,  that  the  payment  of  a 
property  tax  might  be  enforced  by  an  ordinary  action. 
A  further  examination  of  that  case  shows  that, 
although  the  opinion  of  the  majority  purports  to  hold 
as  stated,  the  dissenting  opinions  indicate  that  the 
holding  was  in  fact  merely  the  opinion  of  two  of  the 
four  judges,  who  then  constituted  this  court,  and  is 
not,  therefore  of  any  force  as  a  precedent.  In  City  of 
Burlington  v.  Burlington  &  M.  R.  Co.,  41  Iowa,  139,  the 
right  to  enforce  the  payment  of  an  ordinary  tax  by  an 
action  at  law  was  again  referred  to,  but  not  decided; 
and  our  attention  has  not  been  called  to  any  other 
case  decided  by  this  court  in  which  the  matter 
7  has  been  considered.  We  do  not  find  it  neces- 
sary to  decide  what  rule  is  applicable  in  this 
state  to  such  cases,  and  prefer  to  postpone  a  decision 
of  the  question  until  it  is  more  fully  presented  in 


May  1897] 


0EIGBB  T.  P  A  YlSn. 


681 


argament.  The  provisions,  of  the  statute  under  which 
the  bond  in  suit  was  given  are  sufficient  to  authorize  a 
recovery  thereon  for  the  tax  in  controversy,  notwith- 
standing the  fact  that  other  means  for  its  collection 
are  also  provided.  We  are  not  to  be  regarded  as  hold- 
ing that  an  ordinary  property  tax  may  be  recovered 
by  an  action  at  law,  and,  so  far  as  our  original  opinion 
in  this  case  could  have  been  construed  as  authority 
for  that  rule,  it  is  modified,  and  the  question  in  regard 
to  the  right  to  maintain  such  an  action  is  left  undb- 

TBEMINED. 


Rhoda  a.  Gbigbe  v.  a.  C.  Paynb,  Appellant. 

Breach  of  Promise  and  Seduction :    pleading.   In  an  action  on  breach 

of  promise  to  marry,  allegations  of  seduction  by  means  of  such 

2    promise  may  be  pleaded  merely  in  aggravation  of  damages,  and 

do  not  subject  the  complaint  to  the  charge  of  embracing  two 

causes  of  action. 

Damages.    A  verdict  for  sixteen  thousand  dollars  for  plaintiff  in  an 
action  for  breach  of  promise  to  marry,  is  not  excessive  where 
9    defendant  is  shown  to  be  worth  from  fifty  thousand  to  seventy- 
five  thousand  dollars,  and  the  evidence  tends  to  show  that  plaintiff, 
relying  upon  such  promise,  allowed  him  to  seduce  her. 

Same.  An  instruction  that  the  jury  on  the  trial  of  an  action  for 
breach  of  promise  to  marry  might  consider,  in  estimating  plain- 
tiff's damages,  the  money  value  of  the  advantages  of  a  home  and 
8  domestic  establishment  of  a  kind  suitable  to  the  wife  of  a  person 
of  defendant's  situation  in  life,  is  riot  erroneous  where  defendant 
is  shown  to  be  worth  from  fifty  to  seventy-five  thousand  dollars 

Same.  letters  couched  in  affectionate  terms,  written  by  defendant^ 
to  plaintiff  in  an  action  for  breach  of  promise  to  marry,  tell  in  j? 
her  about  his  business  affairs  and  explaining  his  relations  with 
5  another  woman,  are  admissible  where  defendant  denies  the  prom- 
ise, and  may  be  considered  by  the  jury  as  bearing  upon  the  pur- 
pose with  which  such  statements  are  made. 

Appeal:  exoxtsing  jtjbor.  Excusing  a  juror  on  a  challenge  for 
cause  is  not  error  where  the  juror's  daughter  had  married  a  rela- 

4  tive  of  one  of  the  parties,  and  the  juror  had  talked  with  such  son- 
in-law  about  the  case,  particularly  where  no  prejudice  therefrom 
is  shown  to  have  resulted  to  the  complaining  party. 
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Waiver  of  objection.    A  party  will  not  be  heard  to  complain  on 
appeal  of  the  admission  of  evidence  over  his  objection  on  the 
7    trial,  where  after  its  admission  he  opposed  a  motion  to  have  it 
stricken  out,  and  the  jury  instructed  to  disregard  it. 

Misconduct  op  counsel.  A  judgment  will  not  be  reversed  because 
of  counsel's  denunciation  of  defendant's  conduct  and  character. 

10  in  his  argument  to  the  jury,  if  the  proof  tends  to  sustain,  though 
it  may  not  actually  establish  the  truth  of  the  charges  so  made.  It 
is  not  intended  by  this  to  justify  personal  abuse  by  counsel,  but  to 

11  hold  that  in  this  case,  upon  consideration  of  the  whole  record, 
there  was  no  abuse  for  the  sake  of  abuse,  and  that  the  discretion 
of  the  court  in  its  control  of  argument  by  counsel  was  not  abused. 

Waiver  by  pleading  over.    Where  a  pleading  is  amended  so  as  to 
make  it  good  against  a  sustained  demurrer  and  issue  is  joined  on 
1    the  amendment,  error  in  sustaining  the  demurrer  is  waived.    (See 
chapter  96,  Acts  Twenty-fifth  General  Assembly). 

Admissions  of  defendant.  In  an  action  for  breach  of  promise  to 
6    marry,  defendant's  statements  to  a  third  person  that  he  was 

between  two  fires,  and  did  not  know  whether  to  marry  plaintiff  or 
6    another  woman,  was  admissible  to  show  that  he  had  a  marriage 

with  plaintiff  under  consideration,  though  made  after  the  alleged 

breach  of  promise. 

Cooiinuanees.    Kefusal  of  continuance  on  account  of  the  death  of 

defendant's  chief  attorney  was  proper,  where  the  cause  had  been 

3    several  times  continued  at  defendant's  instance  and  the  illness  of 

the  attorney,  and  had  existed  for  such  a  period,  that  his  presence 

at  the  trial  ought  not  to  have  been  expected. 

Appeal  from  Ringgold  District  Court. — Hon.   H.  M. 
Towner,  Judge. 

Friday,  December  11,  1896. 

Action  for  breach  of  promise  to  marry.  Verdict  and 
judgment  for  plaintiff,  and  the  defendant  appealed. — 
Affirmed. 

Mclntire  Bros.  &  Jamison  and  Reynara  Bros,  for 
appellant. 

Henry  &  S pence ,  E.  W.  Curry ^  and  A.  B.  Cummins 
for  appellee. 
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Granger,  J. — I.  To  the  petition  there  was  a  sub- 
stituted answer  in  five  divisions.  A  demurrer  was 
filed  to  all  except  the  first  division,  and  sustained  as 
to  the  third,  fourth,  and  fifth  divisions,  and  the  parties 
are  in  dispute  as  to  whether  it  was  sustained  as  to  the 
second  division;  and,  as  we  view  the  record,  it  is  not 
important  that  we  settle  the  dispute.  That  there  is 
danger  of  misapprehension  from  the  record  is  true, 
for  there  are  no  less  than  seven  abstracts  filed,  and  in 
some  respects  they  obscure,  rather  than  make  clear, 
disputed  questions.  Error  is  assigned  on  the  ruling  of 
the  court  in  sustaining  a  demurrer  to  the  answer,  and 

counsel  are  in  contention  as  to  what  can  be  con- 
1         sidered  under  the  assignment.    After  the  ruling 

on  the  demurrer  to  the  substituted  answer,  as 
above  stated,  which  was  on  April  26,  1895,  it  appears 
that,  on  the  same  day,  defendant  filed  an  amendment 
to  the  fourth  and  fifth  divisions  of  his  substituted 
answer,  and  immediately  following  the  amendment, 
in  the  abstract  ef  appellant,  is  the  following:    "And, 

on  the day  of  April,  the  court,  being  fully  advised 

in  the  premises,  sustains  the  plaintiff's  iemurrer  to 
defendant's  substituted  answer  as  amended,  to  which 
ruling  the  defendant  at  the  time  duly  excepted."  It 
next  appears  that  on  the  first  day  of  May,  1895,  the 
defendant  amended  the  fourth  division  of  his  substi- 
tuted answer,  and  the  first  division  of  his  amendment 
to  the  substituted  answer,  by  stating  that  the  matters 
and  things  therein  set  up  are  pleaded  in  mitigation  of 
damages.  To  the  answer,  a  reply  was  filed,  and  the 
pleadings  thus  made  seem  to  have  presented  the  issues 
of  fact  afterwards  tried.     . 

The  questions  argued  on  demurrer  are  as  to  the 
rulings  on  the  demurrer  to  the  substituted  answer. 
The  demurrer  to  the  "substituted  answer  as  amended" 
is  not  set  out,  and  it  seems  to  have  been  to  the  entire 
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answer,  from  the  language  of  the  abstract;  and  it  was 
sustained.  Of  course,  we  cannot  consider  it,  for  we 
do  not  know  what  it  is,  and  no  question  seems  to  be 
presented  as  to  it.  The  ruling  held  the  entire  answer 
insuflScient.  The  amendment  following  made  good 
the  first  and  fourth  divisions  of  it,  to  which  there  is  a 
reply.  Such  a  state  of  the  record  waives,  or  renders 
it  unnecessary  to  pass  on,  the  ruling  of  the  court  on 
the  demurrer  to  the  substituted  answer.  The  substi- 
tuted answer,  vrith  the  amendment  thereto,  supplanted, 
for  the  purpose  of  forming  issues,  the  original  sub- 
stitute, as  it  was  assailed  by  demurrer;  and  the  last 
ruling  on  demurrer  became  the  conclusive  one  on  the 
suflSciency  of  the  answer.  Some  phases  of  the  argu- 
ment lead  us  to  think  that  neither  party  takes  our  view 
of  the  effect  of  the  record.  The  condition  of  the  record, 
as  we  have  stated  it,  is  taken  from  the  abstracts  of  both 
parties;  and,  if  we  are  right  as  to  the  record,  we  think 
there  is  little  doubt  of  the  correctness  of  our  conclu- 
sion. 

II.  The  petition,  in  addition  to  the  averments  as 
to  a  promise  of  marriage,  and  a  breach  thereof,  shows 
the  fact  of  sexual  intercourse  between  the  parties, 
and  it  is  averred  "that  said  seduction  and  sexual 
intercourse  was  brought  about  and  accomplished  by 
said  defendant  under  and  by  virtue  of  said  contract  of 
marriage.  The  plaintiff,  relying  upon  said  contract  of 
marriage  as  herein  set  out,  yielded  up  her  virtue  to 

said  defendant,  and  was,  on  account  thereof, 
2         seduced  by  him."    Defendant  moved  the  court 

to  require  the  plaintiff  to  separate  the  causes  of 
action  into  counts,  so  as  to  present  separate  claims 
for  the  breach  of  promise,  and  for  the  seduction,  which 
the  court  refused.  It  is  plaintiff's  claim  that  only  a 
cause  of  action  for  breach  of  promise  is  pleaded,  and 
that  the  fact  as  to  seduction  is  only  in  aggravation  of 
damages,  and  this  is  the  view  taken  by  the  district 
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court  in  its  ruling  and  instructions.  Appellant  con- 
tends that,  although  the  fact  of  seduction  may  be 
used  for  the  purpose  of  corroboration  in  a  case  for 
breach  of  promise,  it  cannot  be  used  to  aggravate  the 
damage.  The  authorities  are  not  in  entire  harmony 
on  the  subject,  but  they  largely  preponderate  in  favor 
of  the  court's  ruling.  Mr.  Hale,  in  his  late  work  on 
Damages,  in  the  chapter  on  "Breach  of  Marriage 
Promise,"  says:  "In  estimating  the  damages,  the  jury 
may  take  into  account  the  fact  that  plaintiff  had  been 
seduced  by  defendant,  as  tending  to  increase  the 
mortification  and  distress  suffered  by  her.  If  by 
reason  of  an  imprudent  and  criminal  act,  in  which 
both  participated,  she  is  brought  to  such  a  state  that 
the  suffering  occasioned  to  her  feelings  and  affections 
must  necessarily  be  increased  by  his  abandonment, 
then  that  would  be  but  an  inadequate  and  poor  com- 
pensation which  did  not  take  it  into  account.  The 
seduction  must  have  been  accomplished  by  means  of 
the  promise  of  marriage."  The  text  is  supported 
by  numerous  authorities.  It  will  be  seen  that 
the  allegations  of  the  petition,  as  we  have  quoted 
them,  show  that  the  seduction  was  accom- 
plished relying  on  the  promise  of  marriage.  In 
Bennett  v.  Beam  (Mich.)  4  N.  W.  Rep.  8,  is  the  follow 
ing  language:  "That  the  act  of  seduction  under  a 
promise  of  marriage  should  go  a  great  ways  with  the 
jury  in  estimating  the  damages  ought  to  be  true,  both 
in  law  and  fact.  In  many  cases,  loss  sustained  from  a 
breach  of  the  agreement  to  marry  may  be  bUt  slight, 
indeed,  but  never  can  this  be  the  case  where  the  life- 
long blight  which  seduction  entails  enters  into  the 
case.  Respectable  society  inflicts  upon  the  unfortu- 
nate female  a  severe  punishment  for  her  too  confiding 
indiscretion;  and  which  the  marriage  would  largely,  if 
not  wholly,  have  relieved  her  from.  The  fact  of  seduc- 
tion should,  therefore,  go  a  great  ways  in  fixing  the 
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damages,  as  in  no  other  way  could  amends  be  made 
the  plaintiff  for  the  injury  she  sustained,  or  the 
defendant  be  properly  punished  for  his  aggregated 
offenses.  It  would  seem  also  to  be  in  full  accord  with 
the  sense  of  justice  implanted  in  the  heart  of  every 
high-minded  person,  and  therefore  within  the  reason 
of  the  common  law."  The  case  cites  Sheahan  v.  Barry ^ 
27  Mich.  117.  See,  also,  Bird  v.  Thompson  (Mo.  Sup.) 
9  S.  W.  Rep.  788;  Daffgett  v.  Wallace  (Tex.  Sup.)  13  S. 
W.  Rep.  49;  Tyler  v.  Salley  (Me.)  19  Atl.  Rep.  107; 
Osmun  V.  Winters  (Or.)  35  Pac.  Rep.  250.  In  2  Am.  & 
Eng.  Enc.  Law,  under  the  proper  subject,  it  is  said: 
*'In  aggravation  of  damages,  it  may  be  proved  in  some 
states,  if  it  is  alleged  in  the  complaint,  that,  by  means 
of  his  promise,  the  defendant  seduced  her."  Some 
twelve  states  are  cited  as  sustaining  the  rule.  It  is 
also  stated  in  the  text  that  "in  other  states,  on  the 
ground  that  the  plaintiff  must  have  been  a  particeps 
criminis  to  the  seduction,  and  therefore  could  not 
complain  of  it,  the  jury  cannot  consider  it."  Three 
states  are  cited  as  sustaining  this  rule.  Both  upon 
reason  and  authority,  we  concur  in  the  rule  of  permit- 
ting such  a  fact  to  be  shown  in  aggravation  of  the 
damage. 

III.  The  cause  was  tried  at  the  April  term,  1895, 
at  which  term  a  motion  for  a  continuance  filed  by 
defendant  was  overruled,  of  which  ruling  complaint  is 

made.  The  grounds  of  the  motions  are,  that 
3         but  a  short  time  before  the  term,  about   a 

week,  one  M.  A.  CampbeU,  who  had  been  the 
attorney  for  defendant  for  many  years,  and  who  had 
almost  the  exclusive  management  of  this  case,  died, 
leaving  the  responsibility  to  associate  counsel.  A 
counter-showing  makes  it  appear  that  the  cause  had 
been  some  three  times  continued  at  the  instance  of 
defendant,  and  that  the  sickness  of  Mr.  Campbell  had 
been  of  such  a  nature,  and  had  existed  for  such  a  time. 
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that  reliance  should  not  have  been  placed  on  his  ability 
to  be  able  to  take  charge  of  the  trial  at  the  April  term. 
It  is  clearly  a  case  in  which  there  was  no  abuse  of  dis- 
cretion.   In  fact,  we  think  it  was  judiciously  exercised. 

IV.  One  John  N.  Brown  was  a  member  of  the 
regular  panel  of  jurors,  and  was  excused  for  cause,  on 
a  challenge  by  plaintiff,  and  error  is  assigned  on  the 

ruling.  The  most  direct  claim  of  prejudice 
4         because  of  the  exclusion  of  this  juror  is,  that  it 

necessitated  calling  a  juror  from  the  bystanders 
to  complete  the  trial  panel;  but  there  is  nothing  to 
show  that  the  juror  so  called  was  not  acceptable  and 
a  good  juror  for  the  purposes  of  the  trial.  The 
examination  showed  that  a  daughter  of  the  excused 
juror  had  married  a  relative  of  the  defendant,  and  that 
the  juror  and  the  son-in-law  had  talked  about  the 
case,  and,  upon  the  whole,  the  court  concluded  to 
excuse  him,  and  we  think  it  not  an  unfair  exercise  of 
discretion.  Even  if  it  would  not  have  been  error  to 
overrule  the  challenge,  still  we  should  not  interfere, 
in  the  absence  of  a  showing  of  prejudice.  Spragm  v. 
AtleCy  81  Iowa,  1. 

V.  It  appears  that  defendant  was  a  widower, 
residing  at  Mt.  Ayr,  in  this  state,  and  that  the  plain- 
tiff was  a  lady  some  twenty -eight  years  of  age,  who 
came  to  Mt.  Ayr  from  Newark,  Ohio,  and  had  resided 
there  since  early  in  1892.  -  The  last  of  February,  1893, 
she  returned  to  Newark,  Ohio.  Before  leaving  Mt. 
Ayr,  she  met  with  the  defendant,  and  a  correspond- 
ence was  talked  of,  and  afterwards  had;  and  the  let- 
ters from  the  defendant  are,  in  part,  in  evidence. 
The  correspondence  resulted  in  the  parties  meeting  at 
Chicago,  at  the  world's  fair,  and  later,  in  June,  1893, 
defendant  visited  plaintiff  at  her  home,  in  Ohio.  It  is 
plaintiff's  claim  that  the  marriage  was  talked  of  in 
Chicago,  and  the  agreement  fully  completed  when  the 
defendant  visited  her  in  Ohio;  and  it  is  her  further 
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claim  that  her  seduction  was  accomplished  during  his 
visit  in  Ohio,  and  because  of  the  contract  of 
5  marriage.  Defendant  insists  that  there  was  no 
agreement  to  marry,  and  on  the  trial  he  sought 
to  make  it  appear  that  the  plaintiff  was  highly  edu- 
cated, a  music  teacher,  accomplished,  and  an  adven- 
turess. It  is  also  claimed  that  while  defendant  is 
shrewd  in  the  arts  of  money  making,  and  ha^  succeeded 
in  that  respect,  he  is  uneducated,  a  very  ordinary  man 
in  other  ways,  and  was  just  the  man  for  such  a  woman 
to  influence.  The  letters  in  evidence  are  couched  in 
very  affectionate  language.  In  the  letters  are  refer- 
ences to  a  Miss  Beal,  at  whose  rooms  defendant  met 
plaintiff,  and  the  references  are  in  the  way  of  state- 
ments or  explanations  of  matters  between  defendant 
and  Miss  Beal.  In  the  letters  are  statements  as  to  his 
business,  such  as  that  "the  banks  are  closed,  and  all 
business  men  come  to  me,  and  the  farmers  of  Ringgold 
county  have  to  pay  for  the  whistle."  It  is  also  stated 
that  he  made  "two  hundred  dollars  yesterday."  It  is 
thought  that  permitting  such  parts  of  the  letters  to  go 
to  the  jury  was  error,  but  we  think  not.  It  was 
proper  for  the  jury  to  consider  the  reason  for  writing 
to  the  plaintiff,  telling  her  about  Miss  Beal  and  about 
his  business.  Taking  the  general  tenor  of  the  letters 
in  connection  with  the  parts  as  to  which  complaint  is 
made,  and  one  cannot  be  in  doubt  as  to  the  purpose  of 
the  statements  thought  to  be  immaterial.  We  think 
the  letters,  entire,  were  properly  in  evidence. 

VI.  One  Bevis  was  a  witness  for  plaintiff,  and 
testified  as  to  his  having  conversed  with  defendant 
about  plaintiff,  and  his  intentions  as  to  marrying  her. 
He  was  asked  if  he  had  any  conversation  with  defend- 
ant with  reference  to  Miss  Beal,  and  which  of  the  two 
he  ought  to  marry.  Under  objection,  he  was  per- 
.  mitted  to  answer,  and  the  ruling  is  thought  to  be 
erroneous.    The  answer  shows  the  materiality  of  the 
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evidence.  It  discloses  that  defendant  said  he  was 
"between  two  tires";  that  plaintiff  would  make  him  a 
better  wife;  but  that  he  was  not  yet  ready  to  get  mar- 
ried, as  his  wife  had  only  been  dead  a  short  time. 
Such  testimony  was  admissible  on  the  question  of  the 
promise  to  marry  plaintiff.  Of  course,  it  does  not 
show  a  promise,  but  it  shows  that  he  had  the  subject 
under  consideration.  Other  witnesses  were  permitted 
to  detail  what  defendant  had  said  about  plaintiff,  and 
his  purposes  toward  her.  It  appears  that  he  told  one 
man  that  he  would  marry  plaintiff  if  he  knew  that  he 
(the  person  addressed)  had  not  had  intercourse  with 
her.  To  another  he  said  he  was  going  to  make  a 
second  visit  to  Ohio,  to  see  whether  the  plaintiff  "had 
been  tampered  with;"  and  he  accused  the  witness  so 
testifying  of  having  been  too  familiar  with  her.    It  was 

not  error  to  admit  such  testimony.  It  was  proper 
6         to  be  considered  in  connection  with  his  letters 

to  and  visits  and  conduct  with  plaintiff  on  the 
question  of  a  marriage  engagement.  These  conversa- 
tions and  statements  were  after  the  time,  it  is  said,  the 
engagement  was  made.  It  is  said  by  defendant  that 
they  were  after  the  breach,  if  there  was  one,  and  that 
is  a  reason  urged  against  the  admissibility  of  the  testi- 
mony. The  testimony  is  none  the  less  competent  or 
material  if  the  statements  were  made  after  the  breach 
than  if  made  before.  There  might  be  a  difference  in 
their  value  as  evidence,  but  they  are  admissions  or 
declarations  of  a  party,  and  were  properly  put  in  evi- 
dence for  what  they  are  worth. 

VII.  It  seems  that  a  suit  was  commenced  on  this 
same  cause  of  action,  and  dismissed  at  the  October 
term,  1894,  and  this  suit  was  commenced  the  sameday. 
In  the  other  case,  defendant  filed,  under  oath,  an  appli- 
cation for  continuance,  reciting  therein  what  he 
expected  to  prove  by  witnesses  residing  in  Ohio,  then 
unknown  to  him;    the   facts   therein    stated  being 
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strongly  against  the  reputation  and  character  of  the 
plaintiff.  On  the  trial,  the  motion  was  offered  by 
plaintiff,  and  admitted  in  evidence  against  objections, 

and  it  is  said  that  the  court  erred  in  its  ruling. 
7         Later  in  the  trial,  the  plaintiff's  counsel  moved 

for  leave  to  withdraw  the  motion  as  evidence, 
and  not  have  it  considered  by  the  jury;  and  the  court 
sustained  the  motion,  under  objections  from  defend- 
ant. In  making  the  objection  to  the  withdrawal,  it  is 
said  that,  having  read  the  motion  to  the  jury,  and 
getting  the  effect  of  the  evidence,  they  could  not  with- 
draw it.  It  is  true,  the  motion  was  before  the  jury; 
and  if  it  be  conceded  that  its  effect,  as  evidence,  could 
not  well  be  avoided,  still  the  query  remains:  What 
was  the  object  of  the  objection  to  a  withdrawal  of  the 
evidence,  and  an  effort  to  defeat  its  effect?  The  with- 
drawal could  not  certainly  make  it  worse  for  the 
defendant.  If  it  was  withdrawn,  defendant  would 
then  be  in  a  position  to  take  advantage  of  a  record 
showing  the  admission  and  the  withdrawal,  while  now 
he  is  in  a  position  of  asking  that  evidence,  which  he 
claims  to  be  improper,  shall  remain  for  the  considera- 
tion of  the  jury,  rather  than  to  have  an  order  forbid- 
ding its  consideration.  Undoubtedly,  the  thought  was 
that  prejudicial  error  would  more  clearly  appear  with- 
out than  with  the  withdrawal.  We  think  that  when 
a  party,  for  any  purpose,  desires  in  the  record  evidence 
that  he  thinks  improper,  rather  than  have  it  stricken 
from  the  record,  he  is  not  in  a  position  to  complain 
because  of  its  admission. 

VIII.  There  are  complaints  as  to  the  instructions 
given.  Some  of  them  are  disposed  of  by  our  holding 
as  to  the  seduction  being  properly  pleaded  in  aggrava- 
tion of  damages  in  the  action  for  a  breach  of  promise. 
The  following  is  the  fifth  instruction:  "As  to  the 
third  essential,  to- wit,  the  damages,  you  are  instructed: 
If  you  find  the  contract  as  stated,  and  the  defendant's 
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breach  and  refusal  to  perform,  the  plaintiff  is  entitled 
to  damages,  unless  defendant  justifies  as  hereinafter 
stated,  to  be  measured  by  the  following  considerations: 
In  determining  what  sums  of  money  would  reasonably 
indemnify  and  compensate  the  plaintiff,  the  jury  may 
consider  the  disappointment  of  her  reasonable  expec- 
tations in  said  marriage,  and  inquire  what  she 
8  has  lost  by  her  disappointment,  and  for  that 
purpose  consider,  among  other  things,  what 
would  be  the  money  value  or  worldly  advantage  of  a 
marriage  which  would  give  her  a  permanent  home, 
and  the  advantage  of  such  a  domestic  establishment 
as  would  be  suitable  to  her  as  the  wife  of  a  person  of 
the  defendant's  estate  and  station  in  life;  and,  in  this 
connection,  the  defendant's  reputed  wealth,  as 
admitted  of  record,  may  be  considered  by  the  jury. 
The  jury  may  also  consider  whether  her  affections 
were,  in  fact,  implicated,  and  whether  she  had  become 
attached  to  the  defendant;  and,  if  such  was  the  fact, 
the  wound  and  injury  to  her  affections  would  be  an 
additional  element  in  the  computation  of  her  damages. 
The  jury  may  also  consider  whatever  mortification, 
pain,  or  distress  of  mind  she  suffered,  resulting  from 
the  defendant's  refusal  to  marry  her.  The  jury  may 
consider,  also,  whatever  resulting  ill  health  directly 
consequent  upon  the  defendant's  refusal  to  marry  the 
plaintiff,  if  any  is  shown,  and  allow  the  plaintiff  such 
additional  reasonable  compensation  therefor  as  is 
justified  by  the  evidence.  And  if,  while  the  par- 
ties were  mutually  promised  in  marriage,  and 
intending  and  expecting  marriage,  the  defendant 
solicited,  in  consideration  of  such  intention  and 
expectation,  and  the  plaintiff  permitted,  in  considera- 
tion of  such  expectation  and  intention,  sexual  inter- 
course with  her,  these  facts  may  be  considered  by  the 
jury  in  computing  damages,  so  far  as  they  tend  to 
aggravate  and  increase  the  disgrace,  disappointment, 
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m  rtification,  pain  or  distress  of  mind  which  she  has 
suffered  by  reason  of  the  defendant's  breach  of  con- 
tract." The  instruction  presents  the  law  in  so  far  as 
it  attempts  to  do  so.  The  complaints  are  that  it  tells 
the  jury  that  the  plaintiff  would  have  acquired  "a  per- 
manent home,"  and  the  advantages  of  "a  domestic 
establishment."  The  admitted  facts  justified  such  a 
conclusion.  A  stipulation  shows  the  reputed  wealth 
of  the  defendant  to  be  from  fifty  thousand  dollars  to 
seventy-five  thousand  dollars,  and  it  appeared  without 
dispute  that  he  had  a  good  home.  The  court  told  the 
jury  that  it  could  consider  her  reasonable  expectations 
in  said  marriage,  and  enumerated,  as  among  such 
expectations,  the  fact  of  a  home  and  the  advantages 
of  a  domestic  establishment.  It  is  thought  that  the 
instruction  gave  the  jury  to  understand  that  it  could 
estimate  the  damage  on  the  basis  of  her  contingent 
right  in  case  she  survived  the  defendant  as  his  widow, 
but  we  see  nothing  in  the  instruction  to  justify  the 
thought.  The  elements  of  recovery,  as  specified,  are 
different  and  distinct  from  those  of  a  distributive 
share  to  a  widow.  There  are  some  other  complaints 
as  to  the  instructions,  but  they  are  without  merit,  and 
consist  in  attaching  importance  to  detached  words  or 
a  sentence  that,  when  considered  as  they  should  be, 
with  other  parts,  properly  present  the  law  of  the  case. 
IX.  It  is  thought  that  the  motion  for  a  new  trial 
should  have  been  sustained.  This,  with  the  claim 
that  the  verdict  is  contrary  to  the  weight  of  the  evi- 
dence, and  is  the  result  of  passion  and  prejudice,  may 
be  noticed  together.  The  three  claims  go  to  the  suffi- 
ciency of  the  evidence.  There  is  a  confiict  of  evi- 
dence, but  there  is  no  room  for  doubt  that  it  was  a 

question  for  the  jury,  and  its  verdict  is  conclu- 
9         sive.    It  is  better  that  we  do  not  attempt  to 

elaborate  the  evidence.   It  could  not  well  be  done 
in  the  limits  of  an  opinion.    There  does  not  seem  to 
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be  any  way  to  reconcile  the  conduct  of  the  defendant, 
except  that  he  sought  the  plaintiff  as  a  wife.  It  is 
consistent  with  that  fact,  or  it  establishes,  conclusively, 
his  villainy.  If  he  sought  her  .as  a  wife,  there  can  be 
no  doubt  from  his  conduct,  when  with  her  and  towards 
her,  that  the  engagement  was  made,  and  then  broken. 
If  made  and  broken,  the  question  of  a  justification  in 
so  doing,  because  of  her  character,  was  left,  by  clear 
instructions  to  the  jury,  under  evidence  so  in  con- 
flict that  its  finding  is  conclusive.  The  judgment  is 
for  sixteen  thousand  dollars,  but  we  do  not  regard  it, 
in  view  of  the  defendant's  wealth,  and  the  great  wrong 
inflicted  on  the  plaintiff,  in  her  seduction  and  betrayal, 
as  excessive. 

X.  A  serious  complaint  is  made  as  to  the  argu- 
ment of  counsel  for  plaintiff  to  the  jury,  and  the 
grossest  of  misconduct  is  charged.  On  oral  argument 
we  were  impressed  that  counsel  had  so  far  overstepped 
the  bounds  of  propriety  as  to  justify  a  reversal  of  the 
case.  It  did  not  seem  that  such  statements  could 
have  support  in  the  record,  so  that,  with  the  latitude 
for  argument,  the  discretion  of  the  district  court  could 
shield  the  verdict.    A  familiarity  with  the  record  has 

changed  our  conclusion.    Some  of  the  language 
10       of  counsel  seems  to  be  of  no  other  significance 

than  personal  abuse.  It  dealt  vdth  the  defend- 
ant as  a  usurer;  as  unscrupulous  in  methods  and 
means  to  mate  money;  as  avaricious,  cold,  cruel,  and 
treacherous.  The  charges  were  amplified  by  denuncia- 
tions and  comparisons.  To  one  not  acquainted  v^th 
the  record  it  would  seem  strange  that  such  a  case 
could  present  a  line  of  evidence  to  warrant  such  lan- 
guage, or  even  afford  a  shield  for  counsel  in  the  use  of 
it.  With  a  careful  review  of  the  record,  we  find  few, 
if  any,  statements  in  the  argument  towards  which  the 
evidence  does  not  tend  to  sustain  as  a  conclusion.  It 
must  be  understood  that  we  only  deal  with  the  tendency 
Vol.  102  la— 38 
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of  the  proofs,  and  not  what  is  established.  In  the  let- 
ters written  by  defendant,  he  was  boastful  of  his  money, 
and  of  his  business  accomplishments  and  methods. 
He  was  extravagantly  profuse  in  his  expressions  of 
love  for  the  plaintiff,  and  gave  expression  to  thoughts 
and  purposes  which,  in  the  absence  of  a  purpose  to 
make  plaintiff  his  wife,  which  purpose  he  denies,  went 
far  to  justify  what  was  said  of  him  in  some  of  the  par- 
ticulars. We  think  it  is  not  to  be  said  that  counsel 
might  not  have  believed  that  the  evidence  proved  the 
charges  made.  Defendant  was  a  witness,  as  well  as  a 
party,  and  his  conduct  and  character  were  involved  in 
the  investigation.  That  counsel  might  have  gone 
somewhat  to  the  extreme  of  his  privilege  does  not 
necessarily  warrant  us  in  interfering  with  the  discre- 
tion of  the  district  court.  We  incline  to  the  view  that 
the  discretion  was  fairly  exercised.  We  have  not 
quoted  any  of  the  language  thought  to  be  objection- 
able, because  most  of  it  is  better  omitted  from  than 
included  in  an  opinion;  and  besides,  the  particular 
language  could  not  well  be  understood  in  its  relation 
to  the  case  without  presenting  more  or  less  of  the 
record.  Our  conclusion  from  the  whole  record  is  that 
the  judgment  should  be,  and  it  is,  affirmed. 

Supplemental  Opinion  on  Re-hearing. 

Saturday,  May  29, 1897. 

Petition  for  re-hearing. — Overruled. 

Per  Curiam. — In  the  opinion  this  language  is  used 
in  considering  complaints  made  as  to  the  misconduct 
of  counsel  in  argument:    "Some  of  the  language  of 

counsel  seems  to  have  been  of  no  other  signifi- 
11        cance  than  personal  abuse.    It  dealt  with  the 

defendant  as  a  usurer;  as  unscrupulous  in 
methods  and  means  to  make  money;   as  avaricious, 
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cold,  cruel,  and  treacherous.  The  charges  were  ampli- 
fied by  denunciations  and  comparisons."  The  refer- 
ence in  the  quotation  to  "personal  abuse"  should  not 
be  construed  as  a  conclusion  that  such  was  its  purpose 
or  effect;  nor  should  the  language  quoted,  nor  other 
language  in  the  opinion,  be  construed  as  justifying 
personal  abuse  in  argument  by  counsel.  We  designed 
no  more  by  the  language  used  than  this:  that  some  of 
the  language,  by  which  defendant  was  denounced  in 
the  manner  stated,  disconnected  from  much  of  the 
record,  seemed  to  have  no  other  significance  than  per- 
sonal abuse,  but  that,  in  view  of  the  disclosures  by  the 
record,  because  of  which  the  character,  conduct,  and 
habits  of  the  defendant  became  proper  matters  for 
comment  and  consideration,  the  inference  of  personal 
abuse  was  unwarranted.  The  control  of  counsel  in 
this  respect  is,  within  the  limits  of  a  proper  discretion, 
invested  in  the  trial  court.  The  most  we  have  said  in 
this  case  is  that  such  a  discretion  was  fairly  exercised, 
in  view  of  the  record,  which  seldom  has  a  parallel  in 
judicial  procedure.    The  petition  for  a  re-hearing  is 

OVERRULED. 


W.  E.  MooRE,  Appellant,  v.  The  Chicago,  St.  Paul  & 
Kansas  City  Railway  Company. 

Railroads:    coNTRiBUTORr  negligence.    Where  one  having  control 

1  of  a  team  is  driving  over  a  railroad  track  at  a  street  crossing  with- 
out looking  or  listening  for  trains,  or,  where  tliere  are  obstruc- 
tions rendering  looking  useless,  without  stopping  to  listen,  it  is 
contributory  negligence.  ]^  JJ5 

Same.    Whether  plaintiff,  in  approaching  a  railroad  crossing,  was   ii2om 

2  guilty  of  contributory  negligence,  because,  after  looking  west   ^^^^ 

3  when  about  sixty  feet  from  the  crossing,  he   saw   no   engine  1^S5 

4  approaching,  and  then  looked  east  but  did  not  look  west  again   fi25  656 
6    until  he  was  struck  by  a  train,  though  he  could  have  seen  it  if  he  ^    ^^ 

had  looked  when  about  forty  feet  from  the  crossing,  is  a  question  }^    ^ 

for  the  jury,  where  he  had  no  reason  to  expect  a  train  to  approach  —3 

from  the  west  rather  than  tlie  east,  and  had  a  right  to  presume 
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that  an  engine  would  not  be  running  at  a  greater  speed  than  that 
prescribed  in  an  ordinance. 

Evidence.  Evidence  that  plaintiff  injured  at  a  railroad  crossing  by 
4  cars  moving  over  twenty  miles  an  hour  knew  of  the  provisions  of 
6  an  ordinance  prohibiting  trains  from  moving  within  the  city 
limits  at  more  than  six  miles  an  hour,  is  admissible  on  the  ques- 
tion of  plaintiff's  contributory  negligence  in  failing  to  look  for  a 
train  from  the  direction  from  which  the  train  which  injured  him 
came,  within  sixty  feet  of  the  crossing. 

Ladd,  J.,  dissenting. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holbies, 

Judge. 

Saturday,  Mat  29, 1897. 

Action  to  recover  for  personal  injuries  sustained 
by  the  plaintiff  when  driving  across  defendant's  track 
at  the  crossing  of  east  Eighth  street,  in  the  city  of 
Des  Moines,  by  reason  of  alleged  negligence  of  the 
defendant's  servants  in  the  running  and  manage- 
ment of  a  locomotive  engine.  At  the  close  of  the 
testimony  for  the  f)laintifF,  the  defendant  moved  for  a 
verdict,  which  motion  was  sustained,  and  verdict  and 
judgment  rendered  accordingly.  Plaintiff  appeals. — 
Reversed. 

St.  John  &  Stevenson  and  Carr  &  Parker  for 
appellant. 

Cummins  &  Wright  for  appellee. 

Given,  J, — This  is  the  second  appeal  in  this 
case.  See  93  Iowa,  484.  The  questions  now  pre- 
sented were  not  considered  on  the  former  appeal. 
Defendant's  motion  for  a  verdict  was  upon  the 
ground  that  the  evidence  shows  conclusively  that 
the  plaintiff  was  guilty  of  negligence  contributing  to 
the  injury  complained  of,  in  that  he  did  not  exercise 
ordinary  care  in   approaching  and  going  upon   the 
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defendant's  track.  Plaintiff  contends  that  the  evi- 
dence did  not  so  show;  that  whether  he  was  guilty  of 
such  negligence  was  a  question  for  the  jury;  and 
that,  therefore,  the  court  erred  in  sustaining  said 
motion  and  rendering  said  judgment.  The  rule 
in  such  cases  is  familiar  and  undisputed,  and  is  well 
stated  by  defendant's  counsel  as  follows:  "That 
where  the  conduct  of  the  person  charged  with  negli- 
gence is  such  that  there  may  fairly  be  different  opin- 
ions with  respect  to  it,  where  one  man  may  honestly 
say  it  was  in  accord  with  ordinary  prudence,  and 
another  may  honestly  say  it  was  not,  the  question  is 
one  for  the  jury,  and  not  for  the  court.  The  court  is 
authorized  to  decide  the  question  only  when  it  is 
beyond  the  province  of  fair  dispute."  Guided  by  this 
rule,  we  are  to  say  whether,  under  the  evidence,  the 
court  erred  in  not  submitting  the  question  of  plain- 
tiff's negligence  to  the  jury.  In  determining  this,  we 
must  have  in  mind  the  care  that  the  plaintiff  was 
required  to  exercise,  the  circumstances  under  which 
he  acted,  and  what  he  did,  or  omitted  to  do.  It  is 
conceded  that  he  was  bound  to  exercise  ordinary  care, 
that  is  the  care  that  ordinarily  careful,  prudent  per- 
sons would  exercise  under  like  circumstances.  This 
rule  is  applicable  to  all  such  cases  as  this,  and,  in 
applying  it,  the  courts  have  said  that  certain  acts, 

when  established,  do,  as  a  matter  of  law,  con- 
1         stitute  negligence.    It  has  been  often  held  that 

for  one  having  control  of  the  team  he  is  driving 
to  go  upon  a  railway  track,  at  a  highway  or  street 
crossing,  without  looking  and  listening  for  trains,  or, 
where  there  were  obstructions  to  sight  that  rendered 
looking  unavailable,  without  stopping  to  listen,  was  neg- 
ligence. The  law  does  not  declare  that  a  person  about 
to  go  upon  a  railway  crossing  must  look  and  listen,  or 
stop  and  listen,  at  any  particular  time  or  place,  but 
at  the  time  and  place  that  the  exercise  of  ordinary 
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care  requires.  These  well-recognized  rules  are  not 
questioned,  and  we  need  not  refer  to  any  of  the  many 
authorities  cited  in  the  arguments. 

11.  There  is  no  question  but  that  it  was  the  duty 
of  the  plaintiff  to  look  and  listen  for  trains  before 
going  upon  this  crossing,  nor  is  it  disputed  that  the 
evidence  shows  that  he  did  look  and  listen.  The 
contention  is  that  he  did  not  look  at  the  time  and 
place  when  and  where  the  exercise  of  ordinary  care 
required  that  he  should  have  looked  and  listened.  In 
determining  this  contention,  we  must  look  to  the  acts 

of  the  plaintiff,  and  the  circumstances  under 
2         which  he  acted.    The  circumstances  were  these: 

The  accident  happened  in  the  daytime,  at  the 
center  of  the  crossing  of  east  Eighth  street.  The 
numbered  streets  referred  to  run  north  and  south,  and 
are  numbered  from  west  to  east.  Shaw  street,  also 
referred  to,  runs  east  and  west,  and  the  defendant's 
track  runs  diagonally  across  that  part  of  the  city,  its 
general  direction  being  northeast  and  southwest.  The 
track  crosses  Shaw  street,  west  of  Seventh,  and 
Seventh,  about  three  hundred  and  seventy-five  feet 
west  of  the  Eighth  street  crossing.  The  center  of  the 
Eighth  street  crossing  is  about  one  hundred  and 
eighty  feet  north  of  the  intersection  of  Shaw  and 
Eighth  streets.  There  were  a  dwelling  house,  out- 
buildings, and  some  trees  on  the  west  side  of 
Eighth  street,  north  of  Shaw,  between  Shaw  street 
and  the  track,  that  obstructed  the  view  of  the  track  to 
the  west  from  Eighth  street  until  within  about  sixty 
feet  of  the  track.  From  this  point  the  track  could  be 
seen  as  far  west  as  Seventh  street;  and,  as  a  traveler 
passed  north,  the  view  widened,  so  that  at  about  forty 
feet  south  of  the  track  it  could  be  seen  to  the  Des 
Moines  river  bridge  about  one  thousand  three  hundred 
feet  southwest  of  the  Eighth  street  crossing.  Prom 
the  intersection  of  Shaw  and  Eighth  streets  the  track 
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could  be  seen  at  S3venth,  and  for  some  distance  west, 
but  was  hidden  from  view  between  Seventh  and  Eighth 
streets  by  said  buildings  and  trees.  On  the  day  of  the 
accident,  the  plaintiff,  who  was  familiar  with  the 
locality,  was  driving  north  on  Eighth  street,  in  a  one- 
horse  covered  delivery  wagon,  which  was  open  on  the 
sides  and  front  from  the  seat  forward,  so  that 

3  the  cover  did  not  obstruct  his  view.  Plaintiff 
alone  testifies  as  to  what  he  did  when  approach- 
ing the  crossing.  He  testifies  that  his  horse  was  gentle 
and  under  control ;  that  he  was  driving  north  on  Eighth 
street,  at  a  slow  trot,  a  little  faster  than  a  walk,  which 
speed  he  continued  until  struck  by  the  engine.  He 
says  that,  when  crossing  Shaw  street,  he  listened  and 
looked  west,  to  see  if  any  engine  or  train  was  approach- 
ing, and  neither  saw  nor  heard  any;  that,  after  pass- 
ing said  obstructions  at  a  point  about  sixty  feet  south 
of  the  crossing,  he  looked  west  along  the  railroad 
almost  to  Seventh  street,  and  saw  nothing  approach- 
ing; that  he  then  looked  east,  and  did  not  again  look 
west,  nor  know  of  the  approach  of  the  engine  from 
the  west  until  it  was  about  to  the  west  sidewalk  on 
Eighth  street.  He  says  he  was  listening  for  sounds 
of  an  approaching  engine,  and  that  he  heard  no  signals. 
Other  witnesses  testified  that  no  signals  were  given, 
and  that  the  engine  was  backing  at  from  twenty  to 
thirty  miles  an  hour.  An  ordinance  of  the  city  pro- 
vides that  locomotive  engines  shall  not  be  run  within 
the  city  limits  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  and  that  the  bell  shall  be  rung  on  approaching 

street  crossings,  and  when  any  person  or  animal 

4  may  be  upon  the  track.  While  these  requirements 
did  not  relieve  the  plaintiff  from  the  exercise  of 

ordinary  care,  nor  from  the  duty  of  looking  and  list- 
ening, they,  and  the  presumption  that  they  would  be 
observed,  are  proper  to  be  considered  in  determining 
whether  the  plaintiff  was  negligent.    He  had  no  reason 
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to  expect  an  engine  or  train  to  pass  from  one 
direction  more  than  from  the  other;  hence  it  was  his 
duty  to  look  in  both  directions.  He  had  a  right  to 
presume  that  no  engine  would  be  run  at  a  greater 

speed  that  that  prescribed  in  the  ordinance,  and 
5  that  the  bell  would  be  rung  at  crossings  as 

required.  We  have  seen  that,  if  plaintiff  had 
looked  west  when  about  forty  feet  south  of  the  cross- 
ing, he  must  surely  have  seen  the  approach  of  this 
engine,  in  time  to  have  stopped  and  avoided  the  acci- 
dent. The  contention  is  that  he  was  negligent  in  not 
again  looking  west  after  he  passed  the  point  sixty  feet 
south  of  the  track.  We  do  not  think  it  should  be 
said,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  negligence  in  not  again  looking  westward 
after  he  passed  the  point  sixty  feet  south.  He  had 
looked  westward  at  Shaw  street,  and  from  the  sixty- 
foot  point,  and  saw  nothing  approaching;  was  listen- 
ing, and  heard  nothing.  It  was  his  duty  to  look  east 
as  well  as  west,  and  he  did  so.  While  we  do  not  say 
that  the  plaintiff  was  not  negligent,  we  do  not  think 
that  it  should  be  said,  as  a  matter  of  law,  that  he  was. 
Whether,  in  view  of  all  the  circumstances  under  which 
he  acted,  he  was  negligent,  is  a  question  about  which 
we  think  men  may  honestly  differ,  and  therefore  one 
that  should  have  been  submitted  to  the  jury.  Counsel 
present  calculations  based  upon  estimates  of  time,  the 
speed  of  the  engine  and  horse,  and  measurements  of 
distance,  to  show  that  the  plaintiff  was,  or  was  not, 
negligent.  Such  estimates  are  not  usually  exactly 
correct,  but  mere  approximations,  and  it  should  be 
left  to  the  jury  to  determine  what  basis,  if  any,  they 
may  afford  for  a  conclusion. 

III.  Plaintiff  offered  to  prove  that  he  knew  of 
the  provisions  of  said  ordinance.  This  evidence  was 
excluded  upon  defendant's  objection  that  it  was  irrel- 
evant, immaterial,  and  incompetent.    We  think  it  is 
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certainly  relevant  and  material  to  know  whether  the 
plaintiff  acted  with  or  without  a  knowledge  of 
6  those  requirements.  It  could  only  be  incompe- 
tent upon  the  theory  that  plaintiff  was  pre- 
sumed to  know  what  this  ordinance  required,  but  that 
presumption  does  not  render  incompetent  evidence 
that  confirms  it  as  a  fact. 

For  the  reasons  stated,  we  conclude  that  the  judg- 
ment of  the  district  court  should  be  ebveesbd. 

Ladd,  J.  (concurring). — I  concur  in  all  but  the  last 
paragraph  of  the  foregoing  opinion,  but  am  unable  to 
agree  with  the  conclusion  that  a  party  may  prove  his 
knowledge  of  the  provisions  of  an  ordinance,  which ie 
is  presumed  to  know  without  proof.  Authorities  are 
not  required  to  sustain  the  proposition  that  every  per- 
son is  conclusively  presumed  to  know  the  law,  and 
that  all  persons  within  the  limits  of  a  city,  or  having 
property  therein,  are  charged  with  full  notice  of  the 
provisions  of  its  ordinances.  But  see  17  Am.  &  Eng. 
Enc.  Law,  254,  and  cases  cited;  Gosselink  v.  Campbell, 
4  Iowa,  296.  As  a  matter  of  public  policy,  the  fact  of 
such  knowledge  and  notice  is  conclusively  presumed, 
and  requires  no  confirmation.  If  evidence  is  admis- 
sible tending  to  establish  plaintiff's  knowledge  of  the 
provisions  of  an  ordinance,  as  bearing  on  the  charge  of 
contributory  negligence,  then  it  may  also  be  received 
as  tending  to  show  want  of  such  knowledge;  and,  if 
such  an  investigation  is  permissible  in  determining 
the  issue  as  to  plaintiff's  negligence,  then  equally  must 
it  be  passing  on  the  issue  as  to  the  negligence  of  the 
engineer  controlling  the  defendant's  train.  And  all 
this  for  what  purpose?  Strengthening  or  weakening 
a  fact  that  is  conclusively  presumed.  Such  inquiries 
could  serve  no  useful  purpose,  and  ought  not  to  receive 
the  sanction  of  this  court. 
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IS   1^       N.  K.  Beechley  v.  John  Mulvillb,  et  al.j  Appellants. 


Insorance:    conspiracy.    Insurance  is  a  commodity  within  McClain's 

2    Code,  section  5454,  prohibiting  the  formation  of  combinations  or 

confederations  between  individuals  or  corporations  to  regulate  or 

fix  the  price  of  "oil,  lumber,  coal,  *  *  *  or  any  other  commodity." 

Rate  compact.  A  compact  between  local  insurance  agents  in  a  city 
1  to  fix  the  rates  upon  all  risks  therein,  imposing  certain  penalties 
for  taking  of  risks  at  le^s  rates  than  those  fixed  by  the  associatioii 
is  within  the  inhibition  of  McClain's  Code,  section  5454, forbidding 
the  formation  of  combinations  or  confederations  to  regulate  the 
price  of  any  commodity. 

Removal  of  agent  under.  A  local  insurance  agent  who  was  a  party 
8  to  a  compact  within  the  inhibition  of  McClain's  Code,  section  5454, 
against  the  formation  of  combinations  to  regulate  the  price  of 
commodities,  cannot  recover  damages  from  the  other  members  of 
the  compact,  and  the  insurance  company  for  the  withdrawal  of 
the  agency  from  him  because  of  his  violation  of  the  compact 
agreement,  where  the  withdrawal  is  in  pursuance  of  a  provision 
of  the  compact  imposing  such  penalty  for  a  violation  of  its  pro- 
visions, and  the  company  had  the  right  to  withdraw  its  agency  at 
pleasure  He  lost  nothing  but  agencies  which  the  compact  gave 
him.  As  the  compact  was  illegal,  he  lost  nothing  but  an  illegal 
business,  made  so  by  a  conspiracy  to  which  he  was  a  party. 

CoiiHpiracy.    A  conspiracy  cannot  be  made  the  subject  of  a  civil  action 
4    unless  something  is  done  which  without  the  consp.racy  would 
give  a  right  of  action. 

Appeal  from  Linn  District  Court. — Hon.  W.  P.  Wolf 

Judge. 

Wednesday,  February  3,  1897. 

Action  for  damages  because  of  a  conspiracy  to 
destroy  plaintiff's  business  as  an  insurance  agent. 
Judgment  for  plaintiff,  and  the  defendants  appealed. — 
Reversed. 

Jamison  d'  Burr  s.nd  A.  R.  West  for  appellants. 
Smith  &  Smith  and  C.  J.  Deacon  for  appellee. 
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Geangbb,  J. — I.  The  defendants  are,  besides 
John  Mulville,  Henry  Bennett,  the  Detroit  Fire  & 
Marine  Insurance  Company  of  Detroit,  Mich.,  and  the 
Phoenix  Insurance  Company  of  Hartford,  Conn. 
Charles  T.  West  was  named  as  a  defendant,  but 
1  not  served.  The  plaintiff  was  an  insurance 
agent  at  Cedar  Rapids,  Iowa,  and  on  the  four- 
teenth day  of  November,  1883,  he  became  a  member 
of  the  "compact"  or  organization  styled  the  Cedar 
Rapids  &  Marion  Underwriters'  Union.  The  agree- 
ment is  embraced  in  a  writing,  denominated  "Com- 
pact/' the  first  division  of  which  is  as  follows: 

"Compact. 

"The  Cedar  Rapids  and  Marion  Underwriters'  Union. 

"We,  the  undersigned,  local  agents  of  Cedar 
Rapids  and  Marion,  Iowa,  agree  to  enter  into  the  fol- 
lowing compact,  with  Henry  Bennett,  as  manager, 
who  shall  be  required  to  give  a  good  and  sufficient 
bond  in  liquidated  damages  not  to  engage  in  the  busi- 
ness of  fire  insurance  as  a  local  agent,  directly  or 
indirectly,  in  Cedar  Rapids  or  Marion,  for  a  period  of 
not  less  than  three  years  from  the  date  of  his  vaca- 
tion of  office,  the  expense  of  such  compact  and  man- 
ager to  be  paid  by  the  companies  on  a  pro  rata  basis 
of  receipts.  The  duties  of  said  manager  to  be  as  fol- 
lows: (1)  To  fix  rates  upon  all  risks  in  Cedar  Rapids 
and  Marion  and  vicinity  of  each,  which  he  shall  pro- 
mulgate and  furnish  to. ail  agents  at  once.  (2)  He 
shall  pass  upon  and  approve  by  his  official  stamp 
(which  shall  bear  no  erasures  or  alterations)  all  the 
monthly  accounts,  abstracts,  and  daily  reports,  reports 
of  transfers  of  location  of  risks,  and  indorsements, 
and  mail  same  to  various  companies  or  general  agents; 
also,  all  policies,  renewal  receipts,  or  certificates  of 
insurance  on  which  a  return  premium  is  charged  to 
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the  company,  or  allowed  by  the  agent.  (3)  He  shall 
investigate  all  irregularities  which  may  come  under 
his  notice,  and  have  power  to  examine  the  books  and 
papers,  and  take  the  written  statement  of  any  agent, 
under  oath,  and  enforce  snch  penalties  for  violation 
as  are  hereinafter  prescribed  in  this  agreement;  and 
in  case  of  failure  or  refusal  of  any  agent  to  pay  any 
penalty  assessed  under  this  clause,  within  ten  days, 
the  manager  shall  have  power,  and  it  shall  be  his 
duty,  to  take  possession  of  the  books  and  papers  of 
the  company  or  companies  in  such  agency,  providing 
the  manager  shall  first  obtain  from  such  company  or 
companies  a  written  order  therefor,  and  hold  the  same 
subject  to  their  order,  it  being  conditioned  only  that 
the  infliction  of  a  money  penalty  on  an  agent  or 
agents  shall  cover  all  offenses  prior  thereto,  except 
that  nothing  herein  shall  prevent  the  manager  from 
peremptorily  ordering  canceled  any  policy  or  policies 
theretofore  issued  in  violation  of  this  compact  and 
pledge,  and  prohibiting  such  agent  or  agents  from 
writing  upon  the  risk  or  risks  for  one  year  thereafter; 
and  any  risk  shall  be  considered  as  an  ofEense,  irre- 
spective of  the  number  of  policies  issued  thereon. 
Now,  therefore,  in  consideration  of  the  appointment 
of  such  manager,  we,  the  undersigned  local  agents,  do 
hereby  agree  to  and  associate  ourselves  together, 
under  the  name  of  the  Cedar  Rapids  and  Marion 
Underwriters'  Union,  with  the  following  organization, 
pledge,  and  penalties." 

The  other  divisions  of  the  compact  are  under  the 
headings  "Organization,"  "Pledge,"  and  "Penalties." 
After  some  provisions  as  to  organization  is  the  follow- 
ing, as  a  part  of  the  pledge:  "We  also  agree  strictly 
and  honorably  to  adhere,  both  in  letter  and  spirit,  to 
the  following  pledge,  viz.:  Section  1.  That  we  will 
not  write  a  risk  until  a  rate  has  been  fixed  by  the  man- 
ager, and  will  adhere  to  all  the  rates  fixed  by  him; 
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that  we  will  not  issue  a  policy  ourselves  or  cause 
insurance  to  be  written  by  any  company  at  less  than 
said  fixed  rates;  and,  in  the  event  of  binding  an 
unrated  risk,  we  will  submit  an  application  for  rating 
thereon  to  the  manager,  upon  the  same  or  next  suc- 
ceeding business  day  to  that  on  which  such  risk  was 
bound/'  After  other  pledges  is  the  subject  of  penal- 
ties, under  which  it  is  provided  that  an  offending 
member  may  be  required  to  cancel  a  policy  under 
which  an  ofEense  is  committed,  and  shall  be  prohibited 
from  writing  upon  the  same  risk  for  one  year.  Then 
follows  a  provision  for  the  imposition  of  fines  for  a 
first  and  second  ofEense,  and  for  the  third  ofEense  the 
removal  of  all  companies  from  the  ofEending  member, 
and  expulsion  from  the  compact. 

This  compact  is  signed  by  some  thirty-five  agents 
and  two  insurance  companies,  not,  however,  including 
either  of  the  defendant  companies.  The  defendant 
Bennett  was  unanimously  accepted  as  manager,  and 
assumed  the  duties  of  the  ofl5ce  December  1,  1883. 
The  plaintifE  was  one  of  the  signers  of  the  compact. 
Another  compact,  consisting  of  members  of  the  former 
compact,  seems  to  have  been  formed  July  28,  1884, 
signed  by  some  nineteen  of  the  agents,  including  the 
plaintifE,  designed  to  compete  "with  non-compact 
insurance  companies,"  with  the  same  person  as  man- 
ager. The  defendant  Mulville  was  special  agent  for 
the  Detroit  Fire  &  Marine  Insurance  Company,  and 
West,  the  defendant  named,  but  not  served,  was  such 
agent  for  the  other  defendant  company.  Prior  to 
November,  1889,  the  plaintifE  had  been  the  local  and 
soliciting  agent  of  the  two  defendant  companies,  and 
other  companies  at  Cedar  Rapids,  Iowa,  and,  by  sell- 
ing insurance  at  less  than  the  prescribed  rate  under 
the  compact,  a  fine  had  been  imposed,  and  also  other 
penalties  as  to  writing  insurance.  PlaintifE  refused  to 
pay  the  fine,  and  insisted  upon  his  right  to  solicit 
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insurance  where  he  pleased.  It  is  averred  in  the  peti- 
tion that,  because  of  this,  defendant  Bennett  and  the 
other  defendants  confederated  together  to  destroy  his 
business  as  an  insurance  agent,  and  that,  because  of 
such  confederation,  the  defendant  companies,  and  the 
others  for  whom  he  was  acting,  canceled  their  con- 
tracts with  him,  because  of  which  his  business  was 
lost,  which  he  claims  was  worth  one  thousand  dollars 
per  year.  The  defendants,  all  except  West,  answered 
by  a  general  denial,  and  the  Phoenix  Insurance  Com- 
pany pleaded  its  contract  of  employment  with  plain- 
tiff, as  in  writing,  and  its  right  to  discharge  him  at 
any  time  it  pleased.  It  also  pleaded  an  estoppel 
because  of  plaintiff's  membership  is  the  compact. 

The  jury  returned  special  findings  to  the  effect  (1) 
that  plaintiff  was  a  party  to  the  compact  at  the  time 
he  received  his  a|)pointment  from  the  defendant  com- 
panies; (2)  that,  at  the  time  he  received  the  appoint- 
ment, he  did  not  agree  to  conform  to  the  rules  and 
regulations  of  the  compact;  (3)  that  he  did  violate  the 
rules  of  the  compact  before  the  agencies  were  taken 
from  him;  (4)  that  the  agencies  were  not  taken 
because  he  refused  to  comply  with  the  rules  of  the 
company  as  provided  in  his  agreement,  but  that  other 
reasons  existed  therefor;  (5)  that  a  combination  or 
conspiracy  was  enterei  into  between  the  defendant 
companies  and  others  for  the  purpose  of  injuring 
plaintiff;  (6)  that  plaintiff  had  no  contract  with  the 
defendant  companies  to  be  their  agent,  except  during 
their  pleasure;  (7)  that  plaintiff  was  injured,  in  the 
taking  av/ay  of  the  agencies  of  the  defendant  com- 
panies, otherwise  than  in  the  privilege  of  soliciting 
insurance  for  them  in  the  future  as  in  the  past,  and 
the  loss  of  the  probable  earnings  in  the  way  of  com- 
missions he  might  have  earned  had  he  been  permitted 
to  continue  as  agent;  and  (8)  that  the  combination  to 
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injure  his  business  was  formed  after  plaintifE^s  refusal 
to  comply  with  the  regulations  of  the  compact. 

As  to  the  second  finding,  that  plaintiff,  at  the 
time  he  received  his  appointment  from  the  defendant 
companies,  did  not  agree  to  conform  to  the  rules  and 
regulations  of  the  compact,  nothing  more  can  be 
intended  that  it  is  not  so  specified  in  the  agreements, 
which  are  in  writing.  If  more  was  intended,  it  would 
be  without  support  in  the  evidence.  The  fact  clearly 
appears  that  these  agencies  were  taken  while  plaintiff 
was  a  member  of  the  compact,  and  observing  its  regu- 
lations, and  that  these  agencies  were  a  part  of  his 
business  as  a  member  of  the  compact. 

As  to  the  fourth  finding,  that  the  agencies  were 
not  taken  from  plaintiff  because  he  refused  to  comply 
with  the  rules  of  the  companies,  as  provided  in  his 
agreement,  but  for  other  reasons,  the  record  will  only 
justify  the  conclusion  that  the  reason  for  which  they 
were  taken  is  the  violation  of  the  rules  of  the  com- 
pact. It  may  be  important  hereafter  to  notice  other 
facts. 

II.  The  following  is  section  5454  of  McClain's 
Code,  being  section  1,  chapter  84,  Acts  Twenty-second 
General  Assembly:  "If  any  corporation  organized 
under  the  laws  of  this  state  or  any  other  state 
2  or  country  for  transacting  or  conducting  any 
kind  of  business  in  this  state,  or  any  partner- 
ship or  individual  shall  create,  enter  into,  become  a 
member  of  or  party  to  any  pool,  trust,  agreement, 
combination  or  confederation  with  any  other  corpora- 
tion, partnership  or  individual  to  regulate  or  fix  the 
price  of  oil,  lumber,  coal,  grain,  fiour,  provisions,  or 
any  other  commodity  or  article  whatever;  or  shall 
create,  enter  into,  become  a  member  of  or  a  party  to 
any  pool,  agreement,  combination  or  confederation  to 
fix  or  limit  the  amount  or  quantity  of  any  commodity 
or  article  to  be  manufactured,  mined,  produced  or  sold 
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in  this  state,  they  shall  be  deemed  guilty  of  a  conspiracy 
to  defraud,  and  be  subject  to  indictment  and  punish- 
ment as  provided  in  the  next  section/'  It  is  thought  by 
appellants  that  such  statute  has  no  application  to 
insurance  companies,  but  the  only  reason  assigned  for 
it  is  that  the  same  subject  has  been  before  each  suc- 
cessive legislature  since  the  act  passed,  and  no  one  has 
thought  that  the  act  referred  to  such  companies. 
However  that  may  be,  we  have  no  doubt  of  its  appli- 
cation to  insurance  companies  because  of  the  language 
of  the  act.  There  is  a  manifest  purpose  to  make  the 
section  comprehensive  as  to  the  subject-matter,  as  well 
as  to  persons,  both  natural  and  artificial,  coming 
within  its  prohibitions.  It  prohibits  combinations  to 
fix  the  price  of  oil,  lumber,  coal,  grain,  flour,  provisions, 
or  any  other  commodity,  or  article  whatever.  Insur- 
ance is  a  commodity.  "Commodity"  is  defined  to  be 
that  which  affords  advantage  or  profit.  Mr.  Ander- 
son, in  his  Law  Dictionary,  defines  the  word  as  "con- 
venience, privilege,  profit,  gain;  popularly,  goods, 
wares,  merchandise."  We  see  no  reason  why,  in  the 
act,  the  word  should  be  restricted  to  its  popular  use. 
It  is  common  to  speak  of  "selling  insurance."  It  is  a 
term  used  in  insurance  business,  and  law  writers  have, 
to  quite  an  extent,  adopted  it.  Again,  there  are  the 
same  reasons  why  it  should  be  protected  against  com- 
binations as  there  are  in  matters  clearly  within  the 
provisions  of  the  law.  The  district  court  instructed 
the  jury  that  the  combination  was  prohibited  by  the 
act  in  question,  and  we  think  the  holding  was  right. 
HI.  At  the  close  of  the  evidence,  defendants 
moved  the  court  to  direct  a  verdict  for  them  under 
the  undisputed  facts,  and  we  think  it  should  have 
been  done,  notwithstanding  our  holding  that  the  act 
above  referred  to  applied  to  insurance  companies.  In 
view  of  our  conclusions  as  to  the  applicability  of  the 
law  to  insurance  companies,  and  with  the  statement 
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that  we  regard  the  compact  in  question  as  clearly 
within  its  provisions,  we  may  pass  much  that  is  said 
in  argument  by  appellee,  as  to  the  combination  and 
its  character.  Reliance  is  placed  on  the  finding  of  a 
conspiracy  to  injure  plaintiff,  and  there  is  a  finding  by 
the  jury  that  a  conspiracy  was  so  formed  after  the 
refusal  of  plaintiff  to  comply  with  the  regulations  of 
the  compact.  No  such  a  conspiracy  as  that  is  pleaded. 
It  is  pleaded  that  a  conspiracy  was  formed  in  the 
organization  of  the  compact,  and  it  is  then  pleaded 
that,  after  the  violations  of  the  terms  of  the  com- 
pact by  plaintiff,  these  defendants  joined  together, 
and  assumed  to  cancel  the  contracts  then  existing 
between  plaintiff  and  the  companies  of  which  he  waS 
agent,  and  this  is  likely  what  is  meant  by  such  con- 
spiracy. With  the  understanding  of  what  is  meant, 
we  need  not  make  nice  distinction  about  the  words 
used.  We  do  not  understand  it  to  be  contended, — 
and,  if  it  is,  the  contention  is  unwarranted, — that, 
after  the  refusal  by  plaintiff  to  comply,  there  was  any 
combination  formed  other  than  that  the  fines  were 
imposed,  and  the  agencies  revoked,  because  of  the 
refusal  to  observe  the  terms  of  the  compact.  These 
were  results  contemplated  by  the  compact,  and  the 
means  to  that  end  were  such  as  must  have  been  con- 
template^ when  the  compact  was  organized.  All  that 
can  be  said  is  that  the  defendants,  understandingly, 
acted  together  to  enforce  the  rules  and  penalties  of 
the  compact.  Any  claim  that  they  so  acted  with  a 
purpose  to  injure  plaintiff,  except  as  injury  would 
necessarily  result  from  the  enforcement  of  the  regula- 
tions of  the  compact,  is  entirely  without  sup- 
3  port  in  the  record.  The  court  said  to  the  jury: 
"(10)  If  it  appears  from  the  evidence  that  plain- 
tiff's commissions  of  appointment  from  the  companies 
represented  by  plaintiff  provided  that  they  might  with- 
draw their  agencies  from  him  at  any  time  without 
Vol.  102  la— 39 
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giving  any  cause  therefor,  then  the  plaintiff  could  not 
recover  damages  on  account  of  such  withdrawal, 
unless  you  further  find  that  such  withdrawals  were 
made  through  and  in  pursuance  of  a  design  to  injure 
the  plaintiff,  and  as  a  part  of  a  conspiracy  among 
defendants,  or  among  them  and  others,  to  wrong 
plaintiff,  or  to  inflict  punishment  upon  him  for  refusal 
to  comply  with  the  said  unlawful  compact  or  union." 
We  quote  the  instruction,  because  it  indicates  the 
mind  of  the  court  as  to  the  real  basis  of  recovery, 
under  the  evidence.  One  of  the  special  findings  is  that 
the  companies  had  the  right  to  withdraw  their  agen- 
cies at  pleasure,  and,  with  that  right  fixed,  the  right 
of  recovery  is  made  to  depend  on  the  purpose  with 
which  the  right  was  exercised;  that  is,  was  it  done 
intending  to  injure  the  plaintiff?  Concede,  for  the 
purpose  of  the  case,  the  rule  that  such  a  recovery 
could  be  had,  and  the  record  will  then  defeat  a  recov- 
ery. It  is  not  difficult  to  illustrate  the  situation.  Had 
the  companies,  without  reference  to  the  compact, 
revoked  the  agencies,  as  they  could  rightfully  do,  the 
injury  to  plaintiff's  business  would'  have  been  the 
same,  but  without  redress.  Now  change  the  purpose, 
so  that  the  revocations  are  in  pursuance  of  the  terms 
of  the  compact,  and  we  have  precisely  this  case.  The 
revocations  have  now  been  caused  by  an  unlawful 
combination.  Of  this  combination  plaintiff  was  a 
member.  The  penalties  imposed,  among  which  is  that 
of  **removal  of  all  companies  from  the  offending  mem- 
ber," are  specified  in  the  compact,  and  his  name  is 
signed  thereto.  He  is  himself  one  of  the  conspirators 
who  devised  and  put  in  operation  that  which  caused 
his  injury.  Bennett  was  but  the  agent.  He  did  what 
the  plaintiff  and  others  directed.  It  can  be  said, 
undoubtedly,  that  plaintiff  has  caused  the  injury  of 
which  he  complains  by  his  unlawful  acts.    Take  from 
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the  case,  such  acts,  and  the  result,  of  which  he  com- 
plains, could  not  have  happened. 

It  will  be  conceded,  we  think,  that,  independent 
of  what  is  termed  a  ''conspiracy,"  the  acts  complained 
of  in  this  case  would  not  afford  a  right  of  action,  for 

what  is  claimed  is  that  the  conspiracy  or  combi- 
4       nation  caused  the  acts.    Mr.  Cooley ,  in  his  work 

on  Torts  (2d  Ed.),  p.  143,  says:  "The  general 
rule  is  that  a  conspiracy  cannot  be  made  the  subject 
of  a  civil  action  unless  something  is  done  which  with- 
out the  conspiracy  would  give  the  right  of  action." 
The  rule  is  approved  in  Jayne  v.  Drorbaugh^  63  Iowa, 
711.  See,  also,  Kimball  v.  Harman^  34  Md.  407;  Bob- 
ertson  v.  Parks,  76  Md.  118  (24  Atl.  Rep.  411);  Laverty 
V.  Vanarsdahy  65  Pa.  St.  507.  This  case  seems  to  be 
clearly  within  the  rule.  A  verdict  should  have  been 
directed  for  the  defendants. — Reversed. 

Supplemental  Opinion  on  Re-hearing. 

Saturday,  May  29,  1897. 

Granger,  J. — In  a  petition  for  a  re-hearing  there 
is  a  very  persistent  contention  that  because  of  a  con- 
spiracy, the  plaintiff  has  been  deprived  of  a  valuable 
business;  and  it  is  urged,  that  notwithstanding  his 
connection  with  the  organization  of  the  compact,  and 
his  continued  membership  therein,  he  could  not,  by 
unlawful  means,  be  deprived  of  property  rights,  and 
reliance  is  placed  on  the  holding  in  Printing  Co.  v. 
Hotcell,  26  Or.  527  (38  Pac.  Rep.  547).  We  readily 
indorse  the  holding  in  that  case.  It  is  a  case  in  which 
a  typographical  union,  an  unincorporated  voluntary 
association,  with  rules  for  the  regulation  of  its  mem- 
bership (an  object  of  the  union  being  to  establish  an 
equitable  scale  of  wages,  and  to  protect  its  members 
from  sudden  or  unreasonable  fluctuations  in  the  rate 
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of  compensation  tot  their  labor,  etc.);  attempted,  in  an 
unlawful  manner,  to  ^compel  members  of  the  union 
and  others  to  quit  the  employment  of  the  plaintiff,  a 
company  engaged  in  lithographing,  engraving,  print- 
ing, and  publishing  journals,  newspapers,  etc.  It 
appears  that  members  of  the  union  went  upon  the 
premises  of  the  plaintiff  and  intimidated  members  of 
the  union  there  employed,  by  threats  to  enforce  the 
rules  of  the  union  against  them,  so  that,  against  their 
will,  they  quit  such  employment,  to  the  injury  of  the 
plaintiff.  The  record  in  that  case  shows  other  acts  of 
an  unla'^^ful  character  to  the  injury  of  the  plaintiff. 
It  appears  in  that  case  that  a  conspiracy  was  formed 
by  the  executive  committee  of  the  union  and  its 
members  to  destroy  the  plaintiff's  business,  or  compel 
it  to  submit  to  the  rules  of  the  union,  of  which  it  was 
not  a  member.  The  opinion,  after  defining  or  speci- 
fying some  things  lawful  for  such  organization,  states: 
"No  resort  can  be  had  to  compulsory  methods  of  any 
kind  to  increase,  keep  up,  or  retain  such  member- 
ships. Nor  is  it  permissible  for  associations  of  this 
kind  to  enforce  the  observance  of  their  laws,  rules, 
and  regulations  through  violence,  threats,  or  intimi- 
dation, or  deprive  persons  of  perfect  freedom  of 
action."  The  opinion  holds,  that  such  organizations 
may  preserve  their  membership  by  reasoning,  fair 
arguments,  and  even  by  persuasion  and  entreaty.  It 
is  to  be  remembered  that  the  organization  was  a  legal 
one,  its  methods  to  enforce  its  objects  only  being  held 
illegal.  The  illegalities  consisted  in  attempts  to 
injure  the  plaintiff's  business,  which  was  legal,  and 
interfering  in  an  unlawful  manner  with  the  freedom 
of  its  employes.  The  case  at  bar  has  none  of  the 
features  of  that  case.  In  this  case  the  plaintiff  was  a 
member  of  an  unlawful  combination  or  compact. 
For  six  years  or  more  he  had  been  such,  and  the  agen- 
cies, the  loss  of  which  constitutes  the  injury  complained 


May  1897J       Zalbskt  t.  Homb  Iotueaitob  Co.  613 

of,  came  to  him  as  a  member  of  the  compact, 
under  an  agreement  to  do  the  business  of  the  agencies 
under  the  rules  of  the  compact,  and  hence  he  had  no 
lawful  business.  The  transaction,  in  its  entirety,  was 
unlawful.  There  is  not  a  semblance  of  a  showing  of 
a  right  to  the  agencies,  except  the  will  of  the  compa- 
nies, and  then  only  by  virtue  of  the  compact.  We  do 
not  hold,  that  had  there  been  a  dollar  of  the  lawful 
property  or  rights  of  the  plaintiff  taken  because  of  his 
failure  to  observe  the  rules  of  the  compact,  he  might 
not  recover  it.  That  question  is  not  involved.  It  is 
purely  an  action  for  damages  because  of  the  loss  of 
his  business  as  an  insurance  agent,  and  it  appears 
that,  in  a  legal  sense,  he  had  none.  What  he  did 
have,  as  we  said  in  the  opinion,  he  lost  by  his  own 
illegal  acts.  He  helped  to  put  in  operation  the  causes 
that  deprived  him  of  it.    The  petition  for  a  re-hearing 

is  OVERRULED. 
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Praotioe:    condition  pbkcedknt  to  suit  on  poLicr:    Appraisement.  I^jl^I 
4    In  the  absence  of  a  statute  to  the  contrary,  clauses  in  an  insurance  \m^  eis] 

6  policy  providing  for  an  appraisement  before  suit  is  brought  must    "*^  ^' 
be  complied  with  by  the  assured  before  he  can  commence  suit  on 
the  policy;  and  suit  before  so  complying  is  premature. 

Supplemental  petition.  Code,  section  2731,  providing  that  plain- 
3    tiff  may  make  a  supplemental  petition  alleging  facts  which  have 

happened  or  come  to  his  knowledge  since  the  tiling  of  his  petition, 
8    does  not  authorize  the  plaintiff  to  plead  and  prove  a  demand  for  an 

appraisal,  required  by  tlie  policy  of  insurance,  sued  upon,  after 

the  action  was  commenced. 

Continuances.  It  is  error  to  grant  a  continuance  to  permit  plaintiff 
»    to  demand  an  appraisement  which  .could  in  no  event  avail  him. 

Insnranee:    appraisement.    The  demand  for  an  appraisement,  and  a 

1  request  of  the  insured  by  the  insurer  to  designate  an  appraiser  and 

2  fix  a  date  for  the  appraisement,  which  is  refused,  is  a  compliance 

7  by  the  insurer  with  an  agreement  that,  in  case  of  disagreement, 
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each  party  shall  select  an  appraiser,  and  the  two  chosen  shall  select 
a  third,  and  that  the  appraisers  shall  then  estimate  the  loss. 

Appeal:  ruling  on  demurrer.  In  a  suit  on  a  fire  insurance  policy 
6  defendant  set  up  by  answer  a  demand  for  an  appraisement,  and 
refusal,  to  which  plaintiff  demurred,  and  demurrer  was  oyerruled, 
from  which  no  appeal  was  taken,  and  the  question  v\  as  not  after- 
wards raised  on  the  trial.  Held,  that  the  overruling  of  the 
demurrer,  not  being  appealed  from,  was  an  adjudication  that  the 
facts  stated  by  the  defendant's  answer  were  sufficient  to  constitute 
a  defense,  and  whether  a  statutory  provision  would  render  such 
facts  pleaded  in  answer  insufficient  as  a  defense  cannot  be  deter- 
mined on  appeal. 

Appeal  from  Benton  District  Court, — Hon.  George  W. 
BuRNHAM,  Judge. 

Monday,  May  31,  1897. 

This  is  an  action  again<st  iOie  -defendant  upon  a 
policy  of  insurance  to  recover  for  the  loss  of  a  building 
in  the  city  of  Belle  Plaine,  Iowa.  The  facts,  so  far  as 
material  to  the  questions  presented  on  this  appeal,  will 
be  found  in  the  opinion.  The  cau«e  was  tried  to  the 
court  and  a  jury,  and  a  verdict  rendered  for  the  plaintiff 
under  the  direction  of  'the  court,  upon  w^hich  judgment 
was  entered,  and  the  defendant  api)eals. — Reversed. 

McVey  &  McVey  for  appellant. 

W.  8.  Scrimegeour  and  J,  J.  Mosnat  for  appellee. 

KiNNE,  C.  J. — I.  The  policy  «ued  upon  contains 
the  following  provision's:  "This  company  sfhall  not  be 
liable  beyond  the  actual  cash  value  of  the  property  at 
the  time  any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  according  to 
such  actual  cash  value,  with  proper  deductions  for 
depreciations,  however  caused,  and  •shall  in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or 
replace  the  same  with  material  of  like  kind  and  quality. 
*  *  *  Said  ascertainment  or  estimate  shall  be  made 
by  the  insured  and  this  company,  or,  if  they  differ,  then 
by  appraisers  as  hereinafter  provided,  and,  the  amount 
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of  loss  or  dam-age  Inaving  been  thus  determined,  the  Bum 
fop  which  this  company  is  liable  pui  suant  to  this  policy 
shall  be  payable  «ixty  days  after  due  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance  with  the 
terms  of  this  policy.  It  shall  'be  optional,  however,  with 
this  company,  to  take  all,  or  any  part,  of  the  articles  at 
such  ascertained  or  appraised  value,  and  also  to  repair, 
rebuild,  or  replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality,  within  reasonable  time, 
on  giving  notice,  within  thirty  days  after  the  receipt  of 
the  proof  herein  required,  of  its  intention  so  to 
1  do.    *    *     *    In  the  event  of  disagreement  as 

i  to  the  amount  of  loss,  the  same  shall,  as  above 

provided,  be  ascertained  by  two  competent  and  disin- 
terested appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  ^hall  first  elect  a 
eomi>etent  and  disinterested  umpire.  The  appraisers 
together  shall  then  estimate  and  appraise  the  loss,  stat- 
ing separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire,  and 
the  award  in^writing  of  any  two  shall  determine  the 
amount  of  loss.  The  parties  thereto  ^hall  pay  the 
appraiser  respectively  selected  by  them,  and  shall  bear 
equally  the  expense  of  the  appraisal  and  umpire.  *  * 
♦  This  company  shall  not  be  held  to  have  waived 
any  provision  or  condition  of  this  policy,  or  any  for- 
feiture thereof,  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for;  and  the  loss  shall  not  become 
payable  until  after  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  required  liave 
been  received  by  this  company,  including  an  award  by 
appraisers  when  appraisal  has  been  required.  *  -* 
No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  sliall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the 
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foregoing  requiremente,  nor  unless  commenced  within 
twelve  months  next  after  the  fire." 

The  answer  avere  that  the  parties  could  not  agree 
upon  the  amount  or  ex-tent  of  the  damage,  and  that 
the  defendant  in  writing  demanded  of  the  plaintiff  that 
on  appraisal  be  made  of  the  amount  of  the  loas  on  or 
before  September  27, 1894,  and  that  plaintifE  refused  to 
accede  thereto;  that  the  submission  to  an  appraisal  for 
the  purpose  of  ascertaining  the  amount  of  the  loss  and 
damage  is  a  condition  precedent  to  the  right  to  main- 
tain an,  action,  and  that  the  loss  is  not  payable  until 
a^ter  an  award  by  the  appraisers  has  been  made;  that 
sxtdi  appraisement  and  award  has  not  been  maAe  on 
acoount  of  the  fault  of  plaintiff.  To  this  part  of  the 
answer  the  plaintiff  demurred,  on  the  ground  that  the 
allegations  of  the  answer  constituted  no  defense  to  the 
action,  ^'because  the  provisions  and  requirements  there 
set  out  for  an  appraisement  are  null  and  void',  and  con- 
trary to  the  laws  of  this  state,  and  are  not  a  condition 
precedent  to  the  bringing  of  suit  by  the  plaintiff,  and 
for  the  further  reason  that  the  demand  for  an  appnaisal 
•  *  *  is  vague,  uncertain,  and  indefinite,  in  that  it 
fixes  no  time  when  said  appraisal  should  be  made,  and 
it  names  no  person  or  persons  who  are  to  make  said 
appraisal  on  part  of  the  defendant,  and  said  defendant 
did  not,  in  said  demand  for  an  appraisal,  offer  to  select 
a  di^Txterested  appraiser  on  its  part,  as  required  by  the 
terms  of  said  policy,  ♦  ♦  ♦  nor  did  said  defendant, 
in  said  demand  for  ani  appraisal,  provide  for  the  apjwint- 
ment  of  an  umpire."  This  demurrer  was  overruled  by 
the  court,  and  the  plaintiff  filed  a  reply  alleging,  in  sub- 
stance, that  the  defendant  was  estopped  from  insisting 
upon  an  appraisement  because  it  had  not  named  or 
selected  an  appraiser;  that  defendant  had  waived  any 
appraisement  by  submitting  to  plaintiff  an  estimate  of 
the  amount  of  plaintiff's  loss  long  after  its  demand  was 
made  for  an  appraisement,  and  after  this  suit  was 
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commenced,  and  was  willing:  to  settle  with  plaintiff  on 
the  basis  of  said  estimate.   To  this  reply  the  court  sus- 
tained a  demurrer.    Thereupon  the  plaintiff  filed  a 
motion  for  a  continuance  "for  the  purpose  of  select- 

2  ing  and  choosing  an  appraiser  to  appraise  the 
amount  of  loss  which  the  plaintiff  sustained  under 

said  policy,  *  *  *  and  offers  and  tenders  the  name  of 
Joseph  Siwaziek  to  the  def endunt  as  »aii  appraiser  on  the 
part  of  this  plaintiff,  and  fixes  the  place  of  appraisal  at 
Belle  Pladne,  Iowa,  and  the  time  of  said  appraisal  to 
take  place  on  tihe  fifth  day  of  February,  1895,  at  10 
o'clock  A.  M.  of  said  day."  The  affidavit  attached  to 
the  motion  stated  that  the  plaintiff  could  not  proceed 
with  the  'trial  at  thart;  term  because  no  appraisal  of  the 
loss  had  been  made.  The  defendant  filed  objections  to 
the  granting  of  a  continuance,  whic^h  were  over- 

3  ruled  and  a  continuance  granted.  Thereafter  the 
plaintiff  filed  a  supplementary  petition,  wherein, 

among  other  things,  he  set  forth  the  fact  that  he  had 
selected  an  appraiser,  and  fixed  a  date  for  an  appraise- 
ment, and  had  notified  the  defendant  of  such  facts;  that 
the  defendant  had  neglected  and  refused  to  select  an 
appraiser,  and  had  refused  to  fix  a  date  for  the  appraise- 
ment of  plaintiff's  said  loss;  that  the  building  which  was 
burned,  and  upon  which  the  policy  in  suit  rested,  was 
wholly  consumed  by  fire  July  28, 1894,  so  that  it  could 
not  be  told,  from  an  examination  of  the  ruins  or  of 
the  ground  where  said  building  stood,  how  or  in  what 
manner  said  building  had  been  conistructed,  nor  could 
any  appraisement  be  made  without  the  aid  of  evidence 
of  persons  familiar  with  the  building.  To  this  petition 
the  defendant  demurred,  on  the  ground  that  the  court 
had  held  an  appraisement  of  the  loss  to  be  a  condition 
precedent  to  the  right  to  bring  an  action;  that  plaintiff 
cannot  bring  his  action,  and  thereafter  serve  notice  of 
an  appraisement,  and  claim  that  the  same  is  a  compli- 
ance with  the  provisions  of  the  poMcy ;  that  the  defendant 
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cannot  pursue  his  remedy  by  appraisement  while 
his  action  is  pending  to  recover  on  the  policy;  thiat  Hhe 
demand  for  an  appraisement  was  made  too  late.  TMiis 
demurrer  was  overruled,  and  the  same  questions  were 
raised  by  lan  answer  filed  by  the  defendant  The  cause 
*hen  proceeded  to  trial.  At  the  close  of  the  evidence  the 
defendant  raised  the  same  questions  by  a  motion  for  a 
verdict,  which  was  overruled.  Thereupon  the  pkdntifF 
moved  the  court  to  instruct  the  jury  to  return  a  verdict 
for  him,  for  the  reason  that  there  "is  no  controversy  that 
this  pi-operty  is  of  greater  value  than  the  amount  of 
the  policy  in  evidence,  and  upon  the  whole  record  the 
plaintiff  is  entitled  to  a  verdict^'  This  motion  was  sus- 
tained, and  a  verdict  returned  accordingly. 

From  the  foregoing  statement  it  will  be  seen  that 
the  chief  contention  between  the  parties  is  as  to  whether 
or  not,  under  the  provisions  of  the  imlicy,  an  appraise- 
ment, when  demanded  by  the  company,  was  a 
4  prerequisite  to  the  commencement  of  a  suit  on 
the  policy,  and,  if  so,  whether  the  provisions  of 
the  policy  were  complied  with  by  the  plaintiff  taking  the 
necessary  steps  for  an  appraisement  after  he  had  insti- 
tuted his  suit,  or,  whether  under  such  circumstances 
the  suit  was  prematurely  brought.  Counsel  for  appellee 
makes  the  claim  in  argument  that  the  statute  (chapter 
211,  Acts  Eighteenth  General  Assembly)  sui>ersedes 
the  provisions  of  the  policy  with  reference  to  an 
appraisement,  and  that  under  it  nothing  need  be  done 
before  bringing  suit,  by  one  claimdng  a  loss  under  a 
I>olicy,  except  those  things  which  the  statute  expressly 
provides.  In  other  words,  the  claim  is  that  the  statute 
l)rovides  in  express  terms  the  only  conditions  precedent 
to  the  maintenance  of  an  action  on  a  policy  of  insur- 
ance, and  that  an  appraisal  is  not  one  of  those  condi- 
tions. The  question  thus  presented  is  very  important, 
and,  if  it  had  been  proi>erly  presented  in  this  case, 
would,  if  decided  in  favor  of  th^  appellee,  be  decisive  of 
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this  appeal.    But  this  question,  as  we  view  the  record, 
is  not  before  us  for  determination.    The  only 

5  place  where  it  was  raised  wias  in  the  demurrer  to 
the  answer.    That  demurrer  wae  overruled,  and 

the  question  was  not  afterwards  raised  upon  'the  trial. 
The  plaintiff  did  not  aittempt  to  raise  the  same  question 
in  his  replj.  He  acquiesced  in  the  ruling  of  the  court, 
which  in  effect  held  'that,  notwithstanding  the  provis- 
ions of  the  statute  referred'  to,  on  appraisal  was  neces- 
sary; and  he  does  not  appeal.  Under  these  circum- 
stances we  cannot  determine  the  question  as  to  whether 
the  statute  fixes  the  only  conditions  precedent  to  the 
bringing  of  the  action,  regardless  of  the  requirements 
of  the  policy.  The  ruling  of  the  district  court  on  the 
plaintiff's  demurrer  to  the  answer  not  being  appealed 
from,  and  the  questions  not  thereafter  being  raised  in 
the  trial  court,  the  law  as  thus  held  by  said  eourt, 
whether  correct  or  not,  controlled  in  the  trial  of  the 
case. 

IL  We  have  seen  that  the  district  court  held,  in 
effect,  that  under  the  provisions  of  the  policy  an 
appraisement,  having  'been  demanded  by  the  comjyany, 
was  a  condition  precedent  to  the  bringing  of  an  action 
on  the  poliey.  No  appeal  having  been  taken  from  its 
ruling  in  that  respect  by  plaintiff  and  no  further  ques- 
tions tou-ching  it  having  been  raised  during  the  trial, 
it  should  have  been  conducted  in  accordance  with  the 
theory  of  the  law  so  adopted  by  the  court.  So,  under 
this  condition  of  the  record,  we  must  hold  that  an 
appraisement,  if  demanded,  was  a  condition  precedent 
to  the  'bringing  of  a  suit  upon  its  i>olicy.    Nor,  in 

6  the  absenee  of  statute  provisions  to  the  con- 
trary, can  it  be  doubted  that,  under  a  policy  con- 
taining provisions  like  the  one  involved  in  this  action, 
an  appraisement  is  a  condition  precedent  to  the  bring- 
ing of  an  action  on  the  policy.  Gasser  v.  Sun  Fire  Office, 
42  Minn.  315  (44  N.  W.  Rep.  252);  Mosness  v.  Insura?ice 
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Co.,  50  Minn.  341  (52  N.  W,  Rep.  932);  Levine  v.  Insur- 
ance Co.  (Minn.)  68  N.  W.  Eep.  855;  Chippewa  Lumber 
Co.  V.  Phoenix  Ins.  Co.,  80  Mic^h.  116  (44  N,  W.  Rep. 
1055);  Old  Saucelito  Land  and  Dry  Dock  Co.  v.  Commer- 
cial Union  Assur.  Co.,  66  Oal.  253  (5  Pac.  Rep.  232) 
Adams  v.  Insurance  Co.,  70  Cal.  198  (11  Pac.  Hep.  627) 
Carroll  v.  Insurance  Co.,  72  Cal.  297  (13  Pac.  Rep.  863) 
Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  106  N.  C.  28 
(10  S.  E.  Rep.  1057);  He^^ndon  v.  Insurance  Co.,  107  N.  a 
191  (12  S.  E.  Rep.  241);  Wolff  v.  Insurance  Co.,  50  N.  J. 
Law,  453  (14  Atl.  Rep.  562);  Insurame  Co.  v.  Clancy,  71 
Tex.  5  (8  S.  W.  Rep.  630);  Hutchinson  v.  Insurance  Co., 
153  MiafiB.  143  (26  N.  E.  Rep.  439);  Chapman  v.  Insur- 
ance Co.,  89  Wis.  572  (62  N.  W.  Rep.  422);  Hamilton 
V.  Insurance  Co.,  136  U.  S.  242  (10  Sup.  Ot  Rep.  945). 
There  ifi  a  class  of  cases,  based  upon  policies  wherein 
an  award  is  provided  for,  but  containing  no  provision 
prohibiting  the  bringing  of  suite  until  after  such  an 
award  \&  made,  in  which  it  is  held  that  an  appraisal  is 
not  a  condition  precedent  See  Hamilton  v.  Insurance 
Co.,  137  U.  S.  385  (11  Sup.  Ct  Rep.  133),  and  cases  dted. 
It  must  not  be  forgotten  'that  we  are  not  considering 
the  erect  of  the  statute  upon  such  jwlicy  ppovisions  as 
the  one  before  us,  as,  for  reasons  already  stated, 

7  that  question  is  not  before  us.    The  defendant 
company  made  a  demand  for  an  appraisement  in 

due  time,  and  requested  plaintiff  to  designate  his 
appraiser  and  fix  a  date  for  the  appraisement,  which  he 
failed  and  neglected  to  do.  It  had  complied  with  the 
provisions  of 'the  policy  in  that  respect.  * 

III.     Under  the  provisions  of  the  policy,  and  under 
the  law  of  the  ease  as  held  by  the  trial  court,  an 
appraisement  being  a  condition  precedent  to  the  bring- 
ing of  a  suit  on  the  policy,  was  the  demand  for  an 

8  appraisement  by  the  plaintiff  after  the  suit  had 
been  brought,  or  his  acquiescence,  after  he  had 

brought  Ms  suit,  in  a  demand  for  an  appraisement  made 
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by  the  defendant  long  before  the  suit  was  brought,  o, 
compliance  with  the  provisions  of  the  policy?  The  pro- 
visions of  the  policy,  which  need  not  be  again  set  out, 
are  explicit  in  requiring  an  appraisement,  when  one  is 
demanded,  prior  to  the  bringing  of  the  action  on  the 
policy.  The  loss  does  not  become  payable,  in  ease  an 
appraisement  has  been  demanded,  until  an  award  of 
the  appiaisers  has  been  made,  nor  until  the  assured  has 
complied  with  all  of  the  requirements  of  the  policy.  An 
appraisement,  as  we  have  seen,  was  demanded  by  the 
company;  it  was  not  acceded  to  by  the  assured;  it  was 
never  made;  and,  as  this  failure  to  comply  with  this 
provision  of  the  policy  was  through  no  fault  of  the 
defendant  company,  there  existed  no  right  to  bring  the 
suit  at  the  time  it  was  instituted.  It  was,  therefore, 
prematurely  brought  Such  being  the  case,  the  plaintiff 
could  not,  by  filing  a  supplemental  petition  setting  out 
a  demand  for  an  appraisal,  made  after  the  beginning  of 
his  suit,  cure  the  defect  as  to  the  suit  pending,  unless 
by  virtue  of  the  statutory  provision  to  be  hereafter 
considered. 

IV.  Our  statute  provide:  "Either  party  may  be 
allowed,  on  motion,  to  make  a  supplemental  petition, 
answer,  or  reply,  alleging  facts  material  to  the  case, 
which  have  happened  or  have  come  to  his  knowledge 
since  the  filing  of  the  former  pleading;  nor  shall  such 
new  pleading  be  considered  a  waiver  of  former  plead- 
ings.^'  Code,  section  2731.  Appellee  claims  that,  under 
this  section,  he  could  properly  plead  and  prove  the 
demand  for  an  appraisal  made  by  him  after  the  action 
was  commenced.  We  do  not  think  it  can  be  held  that 
this  statute  was  intended  to  apply  to  a  state  of  facts 
such  as  this  record  discloses.  Appellee  relies  upon  the 
following  cases:  Insurance  Co.  v.  McCrea,  4  G. 
Greene,  229;  Seevers  v.  Hamiltonj  11  Iowa,  66;  Sig- 
ler  V.  Gondon,  68  Iowa,  441;  City  of  Davenport  v. 
Mitchell^  15  Iowa,  195.    The  case  in  4  G.  Greene  was  a 
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suit  in  equity.  By  the  terms  of  the  policy  the  eompany 
was  not  liable  to  pay  until  sixty  djays  after  the  loss. 
The  petition  was  filed  within  the  sixty  days.  The 
defendant  demurred,  and  the  plaintiff  obtained  leave  to 
file  a  supplemental  petition  setting  out  that  the  sixty 
days  had  expired  and  the  claim  was  then  due.  The  only 
reason  given  by  the  court  for  holding  that  the  supple- 
mental i>etition  s^hould  not  be  dismissed  is  that  the 
cause  was  within  the  equitable  jurisdiction  of  the  court, 
and  the  court,  after  once  obtaining  jurisdiction,  would 
retain  it  for  all  purposes.  Such  a  reason,  if  good  in  that 
case,  has  no  application  to  the  case  at  bar,  which  is  a  law 
action.  The  Seevers  Case  was  one  involving  no  question 
of  a  condition  precedent,  but  on  a  prior  appeal  the  court 
held  that  the  plaintiff  could  recover,  and  that  it  ought  to 
appear  that  a  certain  judgment  had  been  assigned  to  the 
defendants,  and  tluat  they  should  not  be  put  to  the 
expense  of  setting  aside  tlie  satisfaction  of  the  judg- 
ment. No  question  was  made  las  to  the  right  of  plaintiff 
to  recover,  but,  the  plaintiff  having  complied  with  the 
proceedings  which  the  court  intimated  as  necessary, 
and  set  up  such  faets  in  a  supplemental  pleading,  it  was 
held  he  might  recover.  Sigler^s  Case  was  an  action  to 
recover  rent.  After  the  action  had  been  commenced 
another  installment  of  rent  became  due,  and  recovery  of 
it  was  sought  by  a  supplemental  petition  filed  in  the 
original  action.  It  was  held  that  this  might  be  done. 
It  is  to  be  observed  that  in  that  ease  the  action  was 
properly  brought,  and  the  liability  of  the  defendant 
by  lapse  of  time  became  enlarged  during  the  i>endency 
of  the  action.  None  of  these  cases  authorize  the  con- 
struction of  the  section  of  the  Code  quoted,  contended 
for  by  the  appellee.  Here  we  have  a  case  wbere,  by 
the  contract  of  the  parties,  no  suit  could  be  commenced 
until  after  an  appraisement,  in  case  one  was  demanded. 
An  appnaif^ement  was  demanded.  Without  acceding  to 
such  demand,  and  without  any  excuse  for  failing  so  to 


May  1897]        Zalbskt  v.  Home  Insuranob  Co.  9iZ 

do,  and  in  plain  violation  of  the  provisions  of  the  con- 
tract, the  plaintiff  brings  this  action.  Thereafter  he 
attempts  to  comply  with  the  contpact  by  demanding  an 
appraisement.  If  he  can  thus  ignore  the  provisions  of 
the  contract  which  are  precedent  to  his  right  to  bring  an 
action,  and  if  he  may  thereafter  at  his  pleasure  demiand 
the  appraisement,  it  is  manifest  that  he  thereby  in 
effect,  and  without  the  consent  of  the  other  party, 
renders  of  no  effect  a  miaterial  provision  in  the  contract. 
Such  a  construction  of  this  statute  would  practically 
avoid  and  render  of  no  effect  every  provision  in  any  con- 
tract which  made  the  right  to  institute  an  action  to 
depend  upon  tbe  doing  of  an  act  which  the  parties  them- 
selves had  agreed  s-hould  be  done  before  a  suit  could  be 
brought.  We  cannot  presume,  in  the  absence  of  express 
language  to  that  effect,  that  the  legislature  intended  to 
thus  interfere  with  and  virtually  abrogate  provisions 
in  contracts  which  go  to  the  right  to  institute  an  action. 
The  statute  relied  upon  does  not  apply.  The  court 
should  have  sustained  the  demurrer  to  the  sup- 
9  plemental  petition.    It  also  follows,  from  what 

we  have  said,  that  the  court  erred  in  continuing 
the  case  to  enable  the  plaintiff  to  demand  an  appraise- 
ment, as  such  demand,  made  after  the  suit  had  been 
commenced,  could  in  no  event  avail  plaintiff,  if  such  an 
appraisement  was  a  prerequisite  to  the  commencement 
of  the  suit,  as  the  court  had  already  held.  As  we  have 
said,  the  question  as  to  whether  a  policy  holder  may  not 
institute  his  suit  lifter  compliance  with  the  provisions 
of  the  statute,  and  regardle>ss  of  further  or  other  provis- 
ions of  the  i)olicy,  is  not  before. us,  and  is  not,  therefore, 
determined. 

V.  Apx)ellant  contends  that,  even  if  it  should  be 
held  that  plaintiff  could  demand  an  appraisement  after 
he  commenced  his  suit,  still,  in  any  event,  such  demand 
on  Ms  part  must  be  made  within  a  reasonable  time  after 
the  loss  occurred,  and  that,  in  fact,  his  demand  was 
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made  five  months  or  more  after  the  lose  occurred;  and 
it  is  said  that  this  was  not  within  a  reasonable  time. 
Under  our  holding,  fthat,  in  the  absence  of  statute  pro- 
visions to  the  contrary,  an  appraisement  demanded 
after  the  suit  has  been  commenced  is  not  in  compliance 
with  the  provisions  of  the  policy,  and  not  in  time,  it  is 
not  necessary  that  we  consider  whether  or  not  the 
appraisement  in  fact  demanded  by  the  plaintiff  was 
asked  for  within  a  reasonable  time  after  the  loss 
occurred.  Other  questions  are  argued,  some  of  which, 
in  view  of  our  holding,  are  not  material,  and  others  may 
not  arise  ui>on  another  trial.  The  court  erred  in  direct- 
ing a  verdict  for  the  plaintiff. — Eeyersed. 


m  ml      '^^^  ^^'^^  ^^  Albia,  Appellant,  v.  The  Chicago,  Bubl- 

INGTON  &  QUINOY   RAILWAY   COMPANY. 

Crossing  and  Yiadnct:    railroads.    In  view  of  Acts  Twenty-second 

1  General  Assembly,  chapter  32,  granting  to  cities  of  the  first  class 
and  certain  cities  of  the  second  class  the  right  to  require  railway 

3  companies  to  erect  viaducts  under  certain  specified  conditions, 
and  limitations,  the  words  "good,  sufiicient  and  safe  crossings*'  in 

4  Code,  1873,  section  1288,  prov  iding  that  every  railway  corporation 
shall  construct  at  all  points  where  its  road  crosses  any  public  high- 
way, good,  sufiicient  and  safe  crossings  and  cattle  guards,  refer  to 
grade  crossings,  only,  and  do  not  cover  overhead  crossings  or  via- 
ducts rendered  necessary  by  the  establishment  of  a  highway  after 
the  construction  of  a  railroad. 

Same:    Cities  and  towns.    An  incorporated  city  or  town  may  lay  out 

2  and  establish  streets  over  a  railroad  right  of  way  to  the  same 
extent  as  over  other  private  property. 

Same.    In  the  absence  of  express  legislation,  a  railroad  company  can- 

3  not  be  required  to  construct  crossings  over  its  right  of  way  in 
order  to  prolong  or  connect  streets  established  after  the  location 
and  acquisition  of  the  right  of  way. 

Appeal  from    Monroe   District    Court. — Hon.  M.  A. 
Roberts,  Judge. 

Monday,  May  31,  1897. 
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Action  at  law  to  compel  the  defendant  to  construct 
and  maintain  a  crossing  over  its  right  of  way  in  one  of 
the  streets  of  the  city  of  Albia;  and  to  assess  the  dam- 
ages defendant  has  sustained  by  reason  of  the  tak- 
ing of  part  of  its  right  of  way  for  highway  pur- 
poses. There  was  a  trial  to  a  jury,  resulting  in 
a  verdict  and  judgment  finding  that  defendant  was 
entitled  to  damages  in  the  sum  of  four  hundred 
and  twenty-one  dollars,  and  that  plaintiff  should  build 
and  maintain  at  its  own  expense  the  viaduct  needed  to 
effectuate  the  crossing.  The  judgment  further  required 
of  plaintiff  that  it  elect  within  one  year  whether  it 
would  pay  the  damages  and  u-se  the  defendant's  right 
of  way  for  street  purposes, — in  default  of  which  its  right 
te  take  and  use  the  property  was  barred.  From  this 
judgment  and  order  plaintiff  appeals. — Affirmed. 

W.  A.  Nichol  and  D.  M.  Anderson  for  appellant. 
T.  B.  Perry  for  appellee.  ' 

Deemer,  J. — In  the  year  1878  the  appellee  con- 
structed what  is  known  as  its  "South  Track''  through 
the  city  of  Albia.  It  was  built  in  a  cut  about  one  hun- 
dred and  twenty  feet  wide  and  thirty  feet  deep.  Appel- 
lee's right  of  way  at  the  i)oint  in  question  is  four 
hundred  feet  wide.  At  the  time  the  track  was  laid, 
Clinton  street,  in  the  city  of  Albia,  which  runs  north 
and  south,  terminated  at  what  is  known  as  "Cousin's 
Addition,"  about  forty  rods  north  of  appellee's  right  of 
way.  Thereafter,  the  land  through  which  the  railway 
runs  was  platted  into  town  lots,  streets,  and  alleys  as 
Cousin's  addition,  and  Clinton  street  was  extended 
southward  across  the  right  of  way  and  on  to  the  southr 
ern  limits  of  the  city.  In  April,  1894,  the  city  accepted 
the  dedication  of  the  extension  of  Clinton  street,  and 
requested  of  the  railroad  company  that  it  be  allowed  to 
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use  a  strip  of  ground  sixty  feet  wide  and  four  hundred 
feet  long  over  its  rig'lit  of  way,  in  order  to  prolong  the 
street  and  connect  Oousin^s  addition  with  the  original 
city.  This,  appellee  refused  to  do,  except  on  condition 
that  appellant  should  keep  up  and  maintain  the  neces- 
sary crossing  and  cattle  guards.  Appellant  brought 
this  action  to  have  the  court  assess  the  amount  it  should 
pay  for  the  crossing;  and  make  such  orders  as  should 
secure  the  strip  of  land  needed  for  its  use,  in  effectuating? 
the  crossing.  The  trial  court  instructed  the  jury  that 
the  apj)ellee  was  not  required  to  construct  and  maintain 
a  bridge  over  its  right  of  way,  that  the  law  imposed  that 
duty  upon  the  appellant,  that  appellant  was  obligated 
to  remove  ait  its  own  expense  all  the  earth  needed  to 
enable  it  to  construct  a  crossing,  and  that  appellee  was 
entitled  to  four  hundred  and  twenty  dollars,  the  value 
of  the  bridge  then  standing  at  the  place  of  crossing,  and 
the  further  sum  of  one  dollar  as  damages  for  the 
invasion  of  the  strip  of  ground.  It  is  from  this  finding 
and  the  resulting  judgment  that  the  appeal  is  taken. 

Appellant  contends  that,  whenever  an  incorporated 
tow.»  or  city  desires  to  extend  one  or  more  of  its  streets 
over  an  existing  railw^ay  track  or  right  of  way,  it  is 

incumbent  on  the  railway  company  to  construct 
1         the  crossing,  whether  it  be  at  grade,  above  or 

under  th^  track;  while  appellee  contends  (1)  that, 
as  the  land  included  within  its  right  of  way  was  already 
burdened  with  a  public  use,  it  could  not  be  incumbered 
by  another,  except  by  express  legislative  enactment, 
and  (2)  that  the  only  act  of  the  legislature  authorizing 
such  new  use  or  servitude  has  reference  solely  to  grade 
crossings,  and  cannot  be  so  extended  as  to  require  of  it 
the  construction  and  maintenance  of  a  viaduct  or  over- 
head crossing  of  its  righ.t  of  way.  In  the  case  of  (7.,3f. 
&  St.  P.  IVy  Co.  V.  Starkweather,  97  Iowa,  159, 
we  said  "It  is  not  true  that  property  devoted 
to  one  public  use  cajiDot  be  subjected  to  any  other.    It 
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is  within  the  power  of  the  general  assembly  to  make  the 
same  property  subservient  to  diflferent  public  uses,  or 
even  to  take  it  from  one  public  use  and  devote  it  to 
another."  The  doctrine  is  subject  to  the  modification, 
however,  that  the  power  to  take  the  property  for  the 
second  public  use,  w»hen  euch  an  appropriation  would 
supersede  or  defeat  the  first  one,  must  be  given  expressly 
or  by  necessary  implication;  and  stress  is  placed  on 
that  modification,  by  most  of  the  authorities  to  which 
we  have  referred.  Applying  this  doctrine  to  the  facts 
of  that  case,  we  held  that  an  incorporated  town  had 
authority,  under  Code,  sections  464-470,  1270,  to  con- 
demn a  strip  across  a  previously  acquired  railroad  right 
of  way  for  the  purpose  of  extending  and  connecting  its 
streets,  and  concluded  by  saying:  "We  are  of  the  opin- 
ion that  the  statutes  of  this  state  to  which  we  have 
referred  authorized  the  oi>ening  of  the  street  as  pro- 
posed. They  do  not  in  terms  provide  for  the  taking  of 
property  already  devoted  to  public  uses,  but  the  taking 
sought  by  the  defendants  would  not  exclude  the  plain- 
tiff (railroad  company)  from  its  property,  nor  interfere 
materially  with  its  use,  the  operation  of  its  trains,  and 
the  transaction  of  its  business.  The  exclusive  right  to 
use  the  railways  as  such  will  remain  in  the  plaintiff,  and 
the  public  will  have  the  right  to  cross  it  at  proper  times 

and  by  suitable  means."  We  have  it  established, 
2  then,  as  a  general  rule,  that  an  incorporated  city 

or  town  may  lay  out  and  establish  streets  over 
the  right  of  way  of  a  railway  company  to  the  same 
extent  as  it  may  over  other  private  property;  and  it  fol- 
lows thait  the  city  of  Albia  had  the  right  to  extend  and 
prolong  Clinton  street  as  it  did. 

But  the  question  remains,  who  is  to  pay  for  the 
viaduct  needed  to  effectuate  the  crossing?     It  is  no 
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doubt  true,  that  in  the  absence  of  express  legislation,  a 
railroad  company  cannot  be  required  to  construct 
3  viaduets  over  its  right  of  way,  in  order  to  prolong 

or  connect  streets  or  highways  established  after 
the  location  and  acquisition  of  the  right  of  way.  But 
the  legislature  may,  in  the  exercise  of  its  police  power, 
exact  this  duty  of  these  corporations.  In  recognition 
of  this  doctrine  our  legislature  enacted  what  is  known 
as  section  1288  of  the  Code  of  1873,  which  is  as  follows: 
"Every  corix)ration  constructing  or  operating  a  rail- 
way shall  make  proper  cattle  guards  where  the  same 
enters  or  leaves  any  improved  or  fenced  land,  <and  con- 
struct at  all  points  where  such  railway  crosses  any 
public  highway,  good,  sufficient,  and  safe  crossings  and 
cattle  guards,  and  erect  at  such  points  at  a  sufficient 
elevation  from  such  higway  to  admit  of  free  passage  of 
vehicles  of  every  Idnd,  a  sign  with  large  and  distinct 
letters  placed  thereon,  to  give  notice  of  the  proximity  of 
the  railway,  and  warn  persons  of  the  necessity  of  look- 
ing out  for  the  cars."  Appellee's  contention  is  that  the 
words  "good,  sufficient,  and  safe  crossings"  refer  to 
grade  crossings,  and  that  they  should  not  be  so  extended 
as  to  cover  overhead  crossing  or  viaducts.  It  concedes 
that,  if  the  highway  or  street  had  been  first  established 
it  would  have  been  bound,  under  other  provisions  of  the 
law,  to  erect  a  bridge  at  the  place  where  its  right  of  way 
cposse^l  the  highway  or  street;  but  it  says  that,  as  the 
right  of  way  was  first  located  and  used,  it  cannot  be 
compelled  to  build  bridges  to  accommodate  the  public 
in  the  nse  of  highways  and  streets  thereafter  estab- 
lished. The  case  turns,  of  course,  ujyon  the  construction 
to  be  given  section  1288  of  the  Oode,  before  quoted.  It 
seems  to  us  that  this  statute  has  reference  to  grade 
crossings.  It  says  that  the  corporation  shall  construct, 
at  all  points  where  the  railway  crosses  any  public  high- 
way, good,  sufficient  and  safe  crossings  and  cattle 
guards,  and  erect  at  such  places  a  sign,  to  give  notice 
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of  the  proximity  of  the  railway,  and  to  warn  persons  of 
the  necessity  of  looking  out  for  the  cars.  Grade  cross- 
ings are  the  rule  in  this  state,  and  under  or  over 
crossings  the  exception,  and  we  think  this  statute  was 
enacted  with  reference  to  this  rule;  for  it  not  only 
requires  the  construction  of  crossings,  but  al«o  pro- 
vides that  each  and  every  crossing  shall  be  supplied 
with  cattle  guards  and  signs  to  warn  persons  of  the 
necessity  of  looking  out  for  the  ears.  Now,  while  a 
sign  might  be  of  some  utility  at  an  overhead  or  under 
crossing,  a  cattle  guard  would  not  be;  yet  the  corpora- 
tion is  as  much  bound  to  erect  tlie  cattle  guard  as  it  is 
the  crossing.  As  the  one  obligation  is  as  imperative  as 
the  other,  the  law  sliould  be  so  construed  as  to  make  ful- 
fillment of  some  use,  either  to  the  railway  or  the  travel- 
ing public.  This  can  only  be  done  by  interpreting  the 
language  used  as  applicable  to  grade  crossings  only. 
Again,  the  obligation  to  erect  viaducts  in  such  cases, 
if  it  exists  at  all,  does  not  depend  upon  the  order 
or  direction  of  the  municipal  authorities,  but  upon 
absolute  statutory  requirement;  and,  if  we  give 
tlie  act  the  construction  contended  for  by  appel- 
lant, railway  companies  may  be  comi>elle<l  to  erect 
viaducts  over  their  tracks  at  every  street  crossing 
along  the  entire  length  of  Iheir  right  of  way  through 
a  city,  if  such  bridges  are  needed  to  connect  the 
streets  under  or  across  which  the  riglit  of  way 
runs.  Manifestly,  such  was  not  the  legislative  intent. 
A  city  or  incoii>orated  town  has  the  right,  as  a 
general  rule,  to  condemn  part  or  parts  of  the  right  of 
way  for  street  or  highway  purposes,  and  use  the  prop- 
erty so  condemned  for  these  purposes,  provided 
such  use  does  not  destroy  or  materially  impair  the  fran- 
chise or  property  rights  of  the  company,  and,  where  the 
crossing  is  at  grade,  the  company  is  not  entitled  to  dam- 
ages for  the  expense  of  making  the  crassing,  erecting  the 
cattle  guards,  or  providing  the  sign.    But  where  th^ 
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crossing  te  over  or  under  the  right  of  way,  the  damages 
to  be  assessed  are  not  controlled  by  statute,  and  vest 
as  at  common  law,  and  contemplate,  as  we  think,  the 
expense  of  building  the  bridge.  We  may  well  suppose 
that  the  legislature,  in  passing  the  statute  under  con- 
sideration, had  in  mind  the  conflict  of  authority  in  refer- 
ence to  the  power  of  the  state  to  compel  the  construc- 
tion of  bridges  over  rights  of  way  in  highways 
which  were  not  in  existence  at  the  time  of  the  construc- 
tion of  the  railway,  and  made  the  act  apply  simply  to 
grade  crossings.  The  conflict  of  which  we  speak  is 
shown  by  reference  to  the  authorities  cited  in  the 
learned  opinion  of  Magruder,  C.  J,,  in  the  case  of  Chi" 
cago  &  N.  W,  R'y  Co.  v.  City  of  Chicago,  140  111.  309  (29 
N.  E.  Rep.  1109);  Kansas  Cent,  R.  Co.  v.  Jackson  County 
Commissioners,  45  Kan.  716  (26  Pac.  Rep.  394).  See, 
also,  Detroit  v.  Detroit  dk  H.  P.  R.  Co.,  43  Mich.  140  (5 
■N.  W.  Rep.  275);  Railway  Co.  v.  Hough,  61  Mich.  507  (28 
N.  W.  Rep.  532);  State  v.  Chicago,  B.  &  Q.  R.  Co.,  29 
Neb.  412  (45  N.  W.  Rep.  469);  State  v.  District  Couf-t 
(Minn.)  44  N.  W.  Rep.  7;  Massachusetts  Cent.  R.  Co.  v. 
Boston,  C.  &F.  R.  Co.,  121  Mass.  124;  Old  Colony  &  F. 
R.  R.  Co.  V.  Plymouth  County,  14  (Jray,  155;  Railroad  Co. 
V.  Capner,  49  N.  J.  Law,  555  (9  Atl!  Rep.  781);  Illinois 
Cent.  R.  Co.  v.  City  of  Bloomington,  76  111.  447. 

We  are  confirmed  in  our  conclusions  by  the  fact 
that  the  Twenty-second  General  Assembly  passed  an 
act  (chapter  32)  granting  to  cities  of  the  first  class,  cities 
acting  under  special  charters,  and  cities  of  the 
4  second  class  having  a  iK)pulation  of  seven  thou- 

sand or  over,  the  power  to  require  railway  com- 
panies to  erect  viaducts  over  or  under  their  tracks, 
under  certain  conditions  and  limitations,  among  which 
were  that  the  approaches  to  the  viaduct  should  not 
exceed  eight  hundred  feet  in  length,  that  no  such  via- 
duct should  be  required  on  more  than  every  fourth 
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street  running  in  the  same  direction,  and  that  no  more 
than  one  such  viaduct  should  be  required  in  any  one 
year.  If,  as  contended  by  counsel  for  appellant,  rail- 
roads were  compelled  to  erect  viaducts  over  their  rights 
of  way  before  the  passage  of  this  act,  in  virtue  of  section 
1288  of  the  Code,  the  legislature  did  a  useless  and  unnec- 
essary thing  in  passing  the  act  known  as  chapter  32, 
Acts  Twenty-second  General  xissembly.  If,  before  the 
passage  of  this  last-named  act,  railways  were  obliged  to 
build  viaducts  over  their  rights  of  way  in  order  to 
effectuate  a  crossing  of  city  streets  or  public  highwayij, 
we  have  this  peculiar  -state  of  affairs :  that  in  the  smaller 
cities  of  the  state  railway  companies  are  required  to 
build  viaducts  at  every  street  or  highway  crossing  where 
such  viaducts  are  needed  to  make  a  good  and  suflBcient 
crossing,  while  in  the  larger  and  more  populous  cities 
such  viaducts  cannot  be  required  on  more  than  every 
fourth  street  running  in  'the  same  direction,  and  the 
approaches  shall  not  excet^d  eight  hundred  feet  in 
length,  and  no  more  than  one  can  be  required  in  any  one 
year.  Such  a  construction  should  not  be  adopted  with- 
out plain  necessity  therefor,  and  we  are  not  disposed  to 
so  interpret  the  law.  We  look  to  chaper  32  of  the  Acts 
of  the  Twenty-second  General  Assembly,  first,  to  arrive 
at  a  pi>>per  construction  of  section  1288  of  the  Code,  and 
find  that  the  legislature  undoubh^lly  plaiced  the  same 
interpretation  upon  it  that  we  have  given;  and,  second, 
we  look  to  it  in  connection  with  section  1288,  and  find 
that  appellant's  contention  involves  vsiicli  unreasonable 
and  unjust  results  that  we  ought  not  to  adopt  it.  From 
these  conclusions  it  follows  timt  tlie  trial  court  was 
right  in  holding  that  it  was  the  duty  of  the  city  to 
erect  the  bridge  at  its  own  expense,  or  to  pay  to  the  rail- 
way company  as  damages  the  amount  required  to  build 
the  bridge:  No  claim  is  made  by  appellant  that  the 
judgment  and  order  of  the  court  d(K^s  not  accompli©!^ 
these  results,  and  it  is  affirmed, 
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A.  J.  Tyleb  v.  The  Chicago  &  Nobthwbstbbn  Rail- 
way Company,  Appellant. 

Efldenee:  value  of  grass.  In  an  action  against  a  railroad  for 
1  damages  for  negligently  destroying  grass  land  by  fire,  statements 
of  witnesses  that  the  grass  land  in  question  was  the  best  in  the 
county,  and  tending  to  show  the  value  of  the  grass  in  question, 
were  admissible,  though  some  of  them  were  based  on  knowledge  of 
similar  pastures  instead  of  actual  knowledge  of  the  grass 
destroyed.  Though  this  testimony  was,  in  some  respects,  objeo- 
tionab4e,  it  was  not  prejudical. 

Sbtting  firb.    The  evidence  of  a  witness  as  to  fires  other  than  that 

8    in  question,  but  seen  near  the  railway  soon  after  the  engine 

which  is  claimed  to  have  set  the  fire  in  question  had  passed,  and 

that  he  went  to  them  at  once,  but  did  not  see  any  person  or  thing 

which  could  have  caused  the  fire,  except  the  engine,  is  admissible. 

Appeal:    harmless   error.    The  exclusion  of  the  entries  in  the 

4    inspection  book  in  which  the  condition  of  railroad  locomotives  on 

6    the  days  of  inspection  are  noted  is  not  prejudicial  in  an  action 

involving  the  condition  of  an  engine,  where  the  witness  who  made 

them  testified  positively  to  the  facts  in  regard  to  the  condition  of 

the  engine,  which  the  entries  show. 

Estoppel  by  gonduot.    Defendant  cannot  complain  of  testimony 
8    elicited  upon  cross-examination  of  its  witness  in  response  to  ques- 
tions put  to  him  in  consequence  of  questions  equally  objection- 
able, asked  by  the  defendant;  especially  when  it  is  not  prejudical 

Appeal  from  Tama  District  CouH. — Hon.  G.  W.  Bubn- 
HAM,  Judge. 

Monday,  May  31, 1897. 

Action  at  law  to  recover  for  damages  from  fires 
alleged  to  have  been  caused  by  negligence  on  the  part 
of  the  defendant  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 
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Eubbard  &  Dawley  for  appellant 
Struble  &  Stiger  for  appellee. 

Robinson,  J.  —  In  July,  1894,  the  defendant  ope- 
rated a  railway  through  a  farm  in  Tama  county  which 
wa8  owned  by  the  plaintiff.  On  the  sixteenth  day  of 
that  month,  and  again  on  the  twenty-sixth,  fire©  burned 
over  portions  of  the  farm,  and  injured  blue  grass  and 
timothy  which  were  growing  thereon,  and  burned  i)art 
of  a  fence.  The  fires  started  on  or  near  the  defendant's 
right  of  way,  and  the  plaintiff  claims  that  they  were 
started  by  locomotive  engines  of  the  defendant;  that 
the  engines  were  out  of  repair,  were  not  supplied  with 
the  best-known  appliances  to  prevent  the  escape  of 
sparks,  and  were  not  operated  with  reasonable  care. 
The  answer  denies  negligence,  and  avers  due  care  on  the 
part  of  the  defendant 

I.  A  witness  named  Fife  testified  that  'he  was  on 
the  plaintiff's  grass  land  July  18;  that  its  condition 
was  good,  excepting  along  the  creek,  and  he  thought 
that  from  that  time  it  was  worth  one  dollar  i)er  acre 
per  month.  He  also  stated  that  the  season  was  very 
drj',  and  that  he  saw  other  pastures  in  that  local- 
1  ity  about  the  same  time.    He  was  then  permit- 

ted to  state,  notwithstanding  objections  of  the 
defendant,  that  the  plaintiff's  pasture  was  better  than 
any  he  had  seen  in  that  locality,  or  any  other  in  the 
year  1894.  Amos  Brooks,  after  s'howing  an  exi)erience 
of  ten  years  in  farming,  stated  that  he  had  seen  the  land 
in  question,  but  not  in  the  year  1894,  and  that  he  had 
farms  in  the  same  locality.  He  was  then  asked  to  state 
"what  grass  land,  be»t  timothy  and  blue  grass,  was 
worth  i)er  acre  last  year  (1894), — good  fair  pasture 
land.''  He  answered,  over  the  objection  of  the  defend- 
ant, that  "it  would  be  worth  a  dollar  per  month  per 
acre  just  for  the  grazing  season,  not  including  the  winter 
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months,  I  have  seen  the  land  in  question^  It  is  the  best 
grass  land  we  have  in  the  connty."  The  statement  of 
Fife  as  to  what  -pastures  he  had  seen  was  rather  indefi- 
nite, and  the  estimate  of  Brooks  as  to  value  was  evi- 
dently not  based  upon  actual  knowledge  of  the  grass 
which  was  destroyed,  but  upon  his  knowledge  of 
pastures  of  a  similar  character.  The  testimony  of  the 
two  witnesses  together  tended  to  show  the  value  of  the 
grass  in  question,  and,  although  it  was  in  some  respects 
objectionable,  the  defendant  was  not  prejudiced  by  it. 

II.  The  appellant  claims  that  the  court  erred  in 
I)ermitting  one  Howdysihell  to  testify  in  regard  to  fires 
other  than  those  in  question  claimed  to  have  been  set  by 
an  engine  of  the  defendants,  and  claims  that  there  was 

not  sufficient  testimony  on  that  point  to  justify 

2  its  submission  to  the  jury.    The  witness  testified 
to  having  seen  fires  near  the  defendant's  railway 

track  soon  after  the  engine  which  is  claimed  to  have 
set  the  fires  in  question  passed;  that  one  of  the  fires  he 
saw  was  in  his  own  meadow,  and  that  he  went  to  it  at 
once,  but  did  not  see  any  person  or  thing  which  could 
have  caused  the  fire,  excepting  the  engine  of  the  defend- 
ant. We  think  there  was  sufficient  evidence  on  that 
point  to  authorize  its  submission  to  the  jury. 

III.  W.  T.  Hayuos,  a  i-esident  of  Tama  county,  and 
a  farmer,  testified  for  the  defendant  tbat  the  latter  i)art 
of  August,  1894,  he  placcnl  cattle  in  a  pasture  near  that 
in  question;  that  they  were  in  fair  condition  at  that 
time;  and  that  there  was  no  grass  when  he  took  them 
out    He  was  asked  in  regard  to  'their  condition  when  he 

took  them  out,  but  objections  to  the  question  and 

3  answer  were  sustained.  The  condition  of  the  cat- 
tle at  that  time  was  wholly  immaterial,  and  the 

answers  sought  were  properly  rejected.  The  witness 
named  was  asked  by  the  plaintiff  on  cross-examination 
the  following:  "If  the  grass  upon  this  ground  was  of 
that  character  and  quality  that  it  would  make  a  blqz^ 
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tbiat  would  travel  so  fast  that  a  person  trying  to  keep 
up  with  it  would  tire  out  in  his  attempt  to  put  it  out, 
then  what  would  you  say  as  to  the  value  of  the  grass?" 
An  objection  of  the  defendant  was  overruled,  and  the 
witness  answered,  "My  opinion  would  be  that  it  would 
be  worth  fifty  cents  -per  aere."  The  witness,  on  direct 
examination,  had  testified  on  the  supposition  that  the 
plaintiff's  pasture  contained  two  hundred  and  sixty-one 
acres;  that  one  hundred  head  of  cattle  were  pastured  in 
it  during  the  summer;  that  one  hundred  and  sixty  acres 
of  it  were  burned  over  about  July  26,  and  the  dry 
grass  then  burned;  and  that  it  would  not  have  been 
worth  more  than  fifty  cents  per  month  more  during  the 
remainder  of  the  season  if  it  had  not  been  burned  than 
it  was  after  it  was  burned.  He  had  also  testified:  "II', 
on  July  26  this  pasture  had  been  very  ^hort  and 
entirely  dry,  not  more  than  an  inch  or  two  high,  and 
that  when  it  was  set  on  fire  it  turned  a  blaze  two  or 
three  iutrhes  high  and  run  over  the  ground,  that  they 
could  follow  right  along  in  the  rear  of  the  fire,  and  put  it 
out  with  shovels,  without  getting  bunied,  or  anything 
of  that  kind;  if  it  was  seed  pasture  as  here  described,  I 
would  not  give  to  exceed  fifty  cents  per  acre  for  if 
After  the  witness  had  testified  on  cross-examination  as 
stated,  'he  further  testified  from  pc^r.sonal  observation 
that  the  value  of  the  land  would  not  have  been  more 
than  fifty  cents  per  acre  for  the  remainder  of  the  season. 
The  question  asked  on  cross  examination  which  we  have 
set  out  was  indefinite,  unci^rtain,  and  not  justified  by 
any  issue  in  the  case,  but  it  seems  to  have  been  put  to 
the  witness  in  eonscHiuence  of  questions  equally  objec- 
tionable, asked  by  the  defendant,  and,  in  view  of  other 
testimony  which  the  witness  gave,  *his  anvswer  to  that 
question  could  not  have  prejudiced  the  defendant. 

IV.  A  witness  named  Lavalley  testified  that  he 
was  stack  inspector  of  the  defendant  at  Boone  when 
tjie  last  fire  in  question  occurred  j  that  his  duties  were 
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to  inspect  the  ash  pans,  dampers,  front  ends,  nettings, 
and  stacks  of  the  defendant's  locomotive  engines;  that 
all  engines  brought  into  the  house  were  inspected  before 
they  went  out,  and  that  the  date  of  each  inspection  and 
the  condition  of  the  engine  inspected,  whetiher  in  good 
or  bad  order,  were  recorded  in  the  inspection  book;  that 
*he  had  the  book  for  July,  1894;  that  it  showed  inspec- 
tions made  by  himself  on  the  twenty -second  and  twenty* 
fiftfti,  and  one  made  by  a  man  named  House  on  the 
twenty-seventh,  of  engine  No.  712,  which  is  alleged  to 
have  set  the  fire  on  the  twenty-sixth;  and  that  the  wit- 
ness inspected  the  netting  on  the  twenty-fifth; 
4  and  that  at  that  time  it  was  in  good  condition.  He 

was  then  asked  tlhe  meaning  of  the  words,  ^^et- 
ting  good,  stack  good,  ash  pan  good,"  written  opposite 
his  name  on  the  twenty-fifth;  but  an  objection  of  the 
plaintiff  to  IJhe  question  was  sustained.  The  witness 
testified  quite  fully  in  regard  to  the  method  of  insi>ecting 
engines,  the  life  of  a  netting,  and  the  means  by  which 
it  was  repaired.  He  also  stated  that  he  had  inspected 
the  engine  in  question  on  the  first  and  third  days  of 
August,  and  found  it  to  be  in  good  condition,  and  that 
'he  made  a  record  of  the  inspections  thus  made.  He 
stated  further  that  he  had  no  personal  recollection  of 
the  inspections,  but  testifit-d  as  to  them  from  the  entries 
made  in  the  inspection  book,  and  that  the  entries  were 
true.  House  did  not  testify.  The  defendant  offered  in 
evidence  so  much  of  the  inspection  book  as  showed  tSie 
inspection  of  engine  No.  712  on  the  twenty-second  and 
twenty-fifth  days  of  July,  but  an  objection  made  thereto 
by  the  plaintiff  was  sustained.  An  objection  to  so 
much  of  the  book  as  showed  the  inspection  of  the  engine 
on  the  first  and  third  days  of  August  was  also  sustained. 
The  appellant  complains  of  these  rulings. 

Records  of  a  character  somewhat  similar  to  those  in 
question  are  sometimes  admissible  in  evidence.  Thus, 
in  Donovan  v.  Railroad  Co,,  158  Mass.  450  (33  N,  E.  Rep. 
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584),  a  train  sheet  prepared  by  employes  of  the  defend- 
ant, which  ^owed  the  movement  of  its  trains,  was  held 
competent  evidence  in  its  behalf,  on  the  ground  that 
there  was  no  reasonable  possibility  that  it  was  inten- 
tionally  made  incorrect;  that  all  known  circumstances 
concerning  it  favored  its  accuracy;  that  the  sheet  was 
not  an  accidental  memorandum;  tihat  it  was  made  by 
persons  acting  in  the  line  of  their  duty,  and  in  the 
usi!al  course  of  employment,  under  conditions  which 
tended  to  make  the  entries  correct;  that  the  train  sheet, 
the  entries,  and  the  messages  from  which  they  were 
made,  were  acts  rather  than  declarations,  done  before 
any  controversy  had  arisen,  when  all  concerned  had  no 
interest  except  to  know  and  state  the  truth.  In  Siate 
V.  Bradtjj  100  Iowa,  191,  we  held  that  the  records 
of  ticket  offices  showing  the  daily  sales  of  railway 
tickets  was  admissible  in  evidence  on  the  trial 
of  a  person  who  was  accused  of  cheating  by  false  pre- 
tenses in  pretending  to  have  paid  charges  on  account  of 
poor  persons,  including  the  purchase  for  them  of  rail- 
way tickets,  which  he  did  not  in  fact  pay.  The  records 
thus  held  to  be  admissible  against  the  defendant  were 
made  by  a  ticket  agent  in  the  ordinary  course  of  busi- 
ness, under  conditions  and  circumstances  which  tended' 
to  preclude  error,  and  to  secure  entire  accuracy  of  state- 
ment. Neither  the  railway  company  nor  its  agent  had 
any  interest  in  the  prosecution  by  the  state,  and  there 
was  nothing  in  the  case  to  cast  any  doubt  upon  the  cor- 
rectness of  the  reports.  In  Huston  v.  City  of  Council 
Bluffs,  101  Iowa,  33,  we  held  that  a  record  of  the  United 
States  weather  bureau  was  admissible  in  evidence,  for 
the  reason  that  it  was  official,  made  by  a  proper  person, 
in  the  discharge  of  a  duty  imposed  upon  him  by  law. 
We  held  in  Taylor  v.  Railway  Co.,  SO  Iowa,  435,  that  a 
record  of  the  iuvspection  of  engines  like  that  in  question 
was  not  competent  evidence.    Some  of  the  members  of 
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this  court,  as  it  is  now  constituted,  are  not  fully  con- 
vinced of  the  correctness  of  that  holding.     Therefore 

we  neither  approve  nor  disprove  it,  but  baae  our 
5  conelusions  upon  the  ground  that  the  witnees 

Lavalley  testified  i)ositively  to  the  facts  whidh 
the  entries  he  had  made  showed,  and  the  defendant 
could  not  have  been  prejudi<*ed  by  the  exclusion  of  the 
entries,  if  it  be  tnie  that  they  were  admissible.  Nor  was 
it  important,  for  the  same  reason,  to  ^ow  the  meaning 
of  the  words  used  in  the  entries.  That  was  necessarily 
Included  in  the  testimony  which  the  witness  gave. 

V.  The  appellant  complains  of  the  refusal  of  the 
court  to  give  certain  instructions  asked,  and  criticises 
portions  of  the  cliarge  given.  Some  of  Hhe  instructions 
refused  assumed  to  be  true,  claims  which  were  in  dis- 
pute, and  others  were  immaterial.  The  charge  given  to 
the  jury  fairly  submitted  the  issues  involved  in  the  case, 
and  the  evidence  justified  the  verdict.  The  judgment  of 
•the  district  court  is  affirmed. 
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State  of  Towa,  Appellant,  v.  Suel  J.  Spauldinq.  '^  ^^' 

Embezzlement:    public  officer.    The   treasurer   of  the  commis- 

1  sioners  of  pharmacy  elected  by  the  commissioners,  authorized  by 
Code,  Nineteenth  General  Assembly, chapter  137,  to  receive  certain 

2  license  fees,  is  not  a  public  oflQcer  within  Code,  1873,  section  8908, 
making  the  conversion  by  a  public  officer  of  funds  received  by 

5  virtue  of  his  office  an  embezzlement,  as  the  power  conferred  upon 
the  commissioners  to  make  by-laws  and  all  necessary  regulations  for 
the  proper  fulfillment  of  their  duties,  without  expense  to  the  state, 
did  not  authorize  them  to  appoint  a  treasurer. 

Statutory    recognition.    Laws,   Nineteenth   General  Assembly, 

6  chapter  137,  providing  that  certain  license  fees  to  be  collected  by 
the  pharmacy  commission  shall  be  paid  to  "the  treasurer  of  the 
commission  of  pharmacy,"  is  not  a  recognition  of  the  treasurer  as 
a  public  officer. 

Same.    To  constitute  a  public  officer  within  Code,  1878,  section  3908, 
8    providing  that  any  public  officer  within  the  state  who  converts  to 

(639) 
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his  own  use  any  money  that  may  come  into  his  hands  by  virtue  of 
his  office  shall  be  guilty  of  embezzlement,  the  office  itself  must  be 
created  by  the  constitution  or  authorized  by  statute.  If  author- 
ized by  statute  its  creation  may  be  by  direct  legislative  act,  or  it 
may  be  created  by  an  official  board  or  commission  created  by  the 
legislature  with  power  to  create  such  an  office  His  appointment 
must  not  only  have  been  made  or  authorized  by  the  constitution 
of  the  state  or  legislative  act,  directly  or  indirectly,  but  his  duties 
must  either  be  prescribed  by  the  constitution  or  statutes  of  the 
state,  or  necessarily  inhere  in  and  pertain  to  the  administration  of 
the  office  itself.  The  duties  of  the  position  must  embrace  the 
exercise  of  public  powers  or  trusts;  that  is,  there  must  be  a 
delegation  to  the  individual  of  some  of  the  sovereign  functions  of 
government,  to  be  exercised  by  him  for  the  benefit  of  the  public. 

Same.    An  oath  of  office,  salary  or  fees,  and  a  fixed  term  of  duration 
4    or  continuance  are,  generally,  though  not  necessarily,  attached  to 
a  public  office. 

Appeal  from  Polk  District  Court — ^Hon.  C.  P,  Holmes, 

Judge. 

Tuesday,  October  5, 1897. 

THEdefendant  was  indicted  and  tried  for  the  crime 
of  embezzlement  of  public  money.  At  the  close  of  the 
evidence  for  the  state  the  defendant  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  of  not  guilty.  The 
motion  was  sustained,  and  a  verdict  returned  accord- 
ingly and  the  defendant  discharged.  The  state  appeals. 
— Affirmed. 

Milton  Remley,  attorney  general,  James  A.  Howe^ 
county  attorney,  and  Jesse  A.  Miller  for  the  state, 
appellant. 

No  appearance  for  appellee. 

KiNNE,  C.  J— I.  Section  3908  of  the  Code  of 
1873  provides:  "If  any  state,  county,  township,  school 
or  municipal  oflBcer,  or  officer  of  any  state  institution, 
or  other  public  oflBcer  within  the  state,  charged  with 
the  collection,  safe  keeping,  transfer  or  disbursement 
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public  money,  fails  or  refuses  to  keep  in  any  place 

deposit  that  may  be  provided  by  law  for  keeping 

money,    *    *    *    or  unlawfully  converts  to  his 

-  use  in  any  way  whatever,  or  use  by  way  of  invest^ 

ment  in  any  kind  of  property    *    *    *    or  converts 

to  his  own  use  any  money  that  may  come  into  his 

hands  by  virtue  of  his  office  shall  be  guilty  of 

1  embezzlement,"  etc.    The  indictment  is  drawn 
under  this  section  of  the  statute,  and  charges 

that  the  defendant,  as  a  public  officer,  viz.,  as  treas- 
urer of  the  commissioners  of  pharmacy  for  the  state 
of  Iowa,  did  embezzle  and  convert  to  his  own  use 
public  money  belonging  to  the  state.  The  only  ques- 
tion on  this  appeal  is,  was  the  defendant  a  "public 
officer,"  within  the  meaning  of  these  words  as  used  in 
the  statute?  If  so,  then  the  district  court  erred  in 
sustaining  the  motion.  If  he  was  not  such  "public 
officer,"  the  ruling  was  correct.  The  commissioners  of 
pharmacy  were  appointed  under  and  by  virtue  of  the 
provisions  of  chapter  75,  section  3,  of  the  laws  of  the 
Eighteenth  General  Assembly.    That  act  pro- 

2  vided,  also,  "Said  commissioners  shall  have 
power  to  make  by-laws,  and  all  necessary  regu- 
lations for  the  proper  fulfillment  of  their  duties  under 
this-  act,  without  expense  to  the  state."  They  were 
also  authorized  to  exact  and  receive  certain  fees  for 
registering  pharmacists.  The  act  was  amended  by 
chapter  83  of  the  Acts  of  the  Twenty-first  General 
Assembly.  The  commissioners  adopted  by-laws 
which,  among  other  things,  provided  for  the  election 
of  a  secretary  and  treasurer.  Thereafter  the  Nine- 
teenth General  Assembly  (chapter  137)  amended  the 
original  act,  and  provided  that  certain  license  fees 
should  be  paid  "to  the  treasurer  of  the  commission  of 
pharmacy."  The  foregoing  is  all  of  the  legislation  in 
any  way  bearing  upon  the  question  of  the  selection  of 
a  treasurer  for  the  pharmacy  commission.   It  is  without 
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dispute  that  the  defendant  was  by  the  cominission 
elected  as  its  treasurer,  and  while  so  acting  received  a 
large  sum  of  money  belonging  to  the  state,  and  con- 
Verted  it  to  his  own  use.  The  claim  of  the  state  is 
that  he  was  a  "public  oflBcer,"  and  as  such  embezzled 
the  money.  The  constitution  of  this  state  (article  11, 
section  5)  requires  that  every  person  elected  or 
appointed  to  any  oflSce  shall,  before  entering  upon  the 
duties  thereof,  take  an  oath  or  affirmation  to  support 
the  constitutions  of  the  United  States  and  of  the  state, 
and  also  an  oath  of  office.  The  statute  prohibits  any 
civil  officer  from  entering  on  the  duties  of  his  office 
until  he  has  qualified  himself  by  taking  such  oath  and 
giving  a  bond.  Code  1873,  sections  670,  675,  676,  679. 
It  does  not  appear  from  the  record  before  us  that  the 
defendant  ever  took  such  an  oath,  or  in  fact  any  oath 
whatever.  When  the  commission  was  created,  and  at 
its  first  meeting,  it  adopted  by-laws  providing  for  the 
election  of  a  treasurer,  but  made  no  provision  for  his 
giving  bond.  Six  years  thereafter  a  bond  was  pro- 
vided for,  and  at  the  time  of  the  conversion  of  the 
money  for  which  the  defendant  is  now  indicted  the 
by-laws  required  the  treasurer  to  give  a  bond  to  the 
state  in  the  penalty  of  five  thousand  dollars. 

II.  It  may  be  profitable,  in  determining  .the 
question  before  us,  to  refer  to  some  definitions  given 
by  courts  and  text  writers  as  to  what  in  law  consti- 
tutes a  public  officer  or  a  public  office.  "The  idea  of 
an  officer  clearly  embraces  the  idea  of  tenure,  duration, 
fees,  or  emoluments,  rights  and  powers,  as  well  as  that 
of  duty;  a  public  station  or  employment  confirmed  by 
appointment  of  government."  Burrill,  Law  Diet.  tit. 
"Office."  "A  post,  the  possession  of  which  imposes 
certain  duties  upon  the  possessor,  and  confers  author- 
ity for  their  performance."  Century  Diet.  "A  posi- 
tion or  appointment  entailing  certain  rights  and 
duties."    Cochran,  Law  Lexicon.    "A  right  to  exercise 
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a  public  function  or  employment,  and  to  take  the  fees 
or  emoluments  belonging  to  it."  Bouvier's  Law  Diet. 
"A  special  duty,  trust,  charge,  or  position  conferred 
by  authority,  and  for  a  public  purpose;  a  position  of 
trust  or  authority,  as  an  executive  or  judicial  oflBce, 
or  a  municipal  oflSce."  Webster  Diet.  tit.  "OflBce." 
"  'OflBce'  is  defined  to  be  a  right  to  exercise  a  public  or 
private  employment,  and  to  take  the  fees  or  emolu- 
ments thereunto  belonging,  whether  public,  as  those 
of  magistrates,  or  private,  as  of  bailiffs,  receivers,  or 
the  like."  Black,  Law  Diet.  tit.  "Office";  2  Black- 
stone,  Comm.  36;  Attorney  General  v.  Barstow,  4  Wis. 
567.  "A  public  officer  is  said  to  be  an  officer  under 
the  government,  as  distinguished  from  an  officer  of  a 
corporation,  or  from  a  private  person  holding  what  is 
sometimes  called  an  office,  such  as  an  executor  or 
guardian."  Abbott,  Law  Diet.  tit.  "Public  Officer." 
"Offices  consist  of  a  right,  and  correspondent  duty,  to 
execute  a  public  or  private  trust,  and  to  take  the 
emoluments  belonging  to  it."  3  Kent,  Comm.  454. 
"An  office,  such  as  to  properly  come  within  legitimate 
scope  of  an  information  in  the  nature  of  a  quo  war- 
ranto,  may  be  defined  as  a  public  position,  to  which  a 
portion  of  the  sovereignty  of  a  country,  either  legis- 
lative, executive,  or  judicial,  attaches  for  the  time 
being,  and  which  is  exercised  for  the  benefit  of  the 
public."  High,  Extr.  Rem.,  section  625.  "A  public 
office  is  the  right,  authority,  and  duty,  created  and 
conferred  by  law,  by  which,  for  a  given  period,  either 
fixed  by  law,  or  enduring  at  the  pleasure  of  the  creat- 
ing power,  an  individual  is  invested  with  some  portion 
of  the  sovereign  functions  of  the  government,  to  be 
exercised  by  him  for  the  benefit  of  the  public.  The 
individual  so  invested  is  a  public  officer."  Mechem, 
Pub.  Off.,  section  L  "A  public  office  is  an  agency  for 
tJbe  state,  and  the  person  whose  duty  it  is  to  perform 
the  agency  is  a   public  officer."     19    Am.  &  Eng. 
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Enc.  Law,  382.  "An  oflBce  is  a  public  station  or 
employment  conferred  by  the  appointment  of  govern- 
ment. The  term  embraces  his  term  of  tenure,  dura- 
tion, emoluments,  and  duties."  U.  S.  v.  Hartwell,  6 
Wall.  393;  Throop,  Pub.  Off.,  sections  2-10,  inclusive; 
Brotvn  v.  Russell  (Mass.)  43  N.  E.  Rep.  1005,  and  cases 
cited.  "An  employment  on  behalf  of  the  govern- 
ment in  any  station  or  public  trust,  not  merely 
transient,  occasional,  or  incidental."  In  re  Oaths 
Taken  hy  Attorneys  and  Counselors^  20  Johns.  493. 
"An  oflRce  is  a  public  charge  or  employment,  and  the 
term  seems  to  comprehend  any  charge  or  employment 
in  which  the  public  are  interested."  Every  office  is 
considered  public,  the  duties  of  which  concern  the 
public.  People  v.  Hayes,  7  How.  Prac.  248;  People  v. 
Bedell,  2  Hill,  196.  "An  office  is  a  public  charge  or 
employment.  A  public  officer  is  one  who  has  some 
duty  to  perform  concerning  the  public."  Hill  v.  Boy- 
land,  40  Miss.  625.  "The  true  test  of  a  public  office 
seems  to  be  that  it  is  a  parcel  of  the  administration  of 
government,*  *  *  or  is  itself  created  directly  by  the  law- 
making power."  Eliason  v.  Coleman,  86  N.  C.'241.  "An 
office  is  a  special  trust  or  charge  created  by  competent 
authority."  Judge  Cooley  in  People  v,  Langdon,  40 
Mich.  673.  "All  persons  who  by  the  authority  of  law 
are  intrusted  with  the  receipt  of  public  moneys,  through 
whose  hands  money  due  to  the  public,  or  belonging  toit^ 
passes  on  its  way  to  the  public  treasury,  must  be  so 
considered  [as  public  officers],  by  whatever  name  or 
title  they  may  be  designated  in  the  law  authorizing 
their  appointment,  and  whether  the  service  be  special 
or  general,  transient  or  permanent."  Commonwealth 
V.  Evans,  74  Pa.  St.  124.  "The  term  ^officer'  in  its  com- 
mon acceptation,  is  sufficiently  comprehensive  to 
include  all  persons  in  any  public  station  or  employ- 
ment conferred  by  the  government."  Vaughn  v. 
English,  8  Cal.  41.    "A  civil  office  is  a  grant  and 
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possession  of  the  sovereign  power,  and  the  exercise  of 
such  power  within  the  limits  prescribed  by  the  law 
which  creates  the  office  constitutes  the  discharge  of 
the  duties  of  the  oflBce."  State  v.  Valle,  41  Mo.  29. 
'*  'Public  office/  as  used  in  the  constitution,  has  respect 
to'a  permanent  trust  to  be  exercised  in  behalf  of  the 
government,  or  of  all  citizens  who  may  need  the  inter- 
vention of  a  public  functionary  or  officer,  and  in  all 
matters  within  the  range  of  the  duties  pertaining  to 
the  character  of  the  trust."  In  re  Ilathawaij,  71  N.  Y. 
238.  "Whoever  has  a  public  charge  or  employment 
affecting  the  public  is  said  to  hold  or  to  be  in  office." 
Rowland  v.  Mayor,  etc.,  83  N.  Y.  376.  "The  word 
*officium'  principally  implies  a  duty,  and,  in  the  next 
place,  the  charge  of  such  duty;  and  it  is  a  rule  that 
where  one  man  hath  to  do  with  another  man's  affairs 
against  his  will,  and  without  his  leave,  that  is  an 
officer.  Every  man  is  a  public  officer  who  hath  any 
duty  concerning  the  public  and  he  is  not  the  less  a 
public  officer  when  his  authority  is  confined  to  narrow 
limits  because  it  is  the  duty  and  nature  of  that  duty 
which  make  bim  a  public  officer,  and  not  the  extent  of 
his  authority."  Garth.  History  of  a  Law  Suit,  478;  Bunn 
V.  People,  45  111.  397;  State  v.  Wilson,  29  Ohio  St.  348. 
"Where  an  individual  has  been  appointed  or  elected  in  a 
manner  prescribed  by  law,  has  a  designation  or  title 
given  him  by  law,  and  exercises  functions  concerning 
the  public,  assigned  to  him  by  law,  he  must  be  regarded  a 
public  officer."  Bradford  v.  Justices, etc.,'A'i(j^.'^'i^.  The 
legal  meaning  of  the  word  "office"  always  implies  a 
charge  or  trust  conferred  by  public  authority,  and  for 
a  public  purpose.  In  re  Dorsej/,  7  Port.  371.  "An  office 
is  simply  an  appointment  or  authority  on  behalf  of 
the  government  to  perform  certain  duties,  usually  at 
and  for  a  certain  compensation."  Smith  v.  City  ofN.  Y. 
3/  N.  Y.  520.  "Offices  consist  in  the  right,  and  corre- 
sponding duty,  to  execute  a  public  or  private  trust, 
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and  to  take  the  emoluments  belonging  to  it."  State 
V.  Wilson,  29  Ohio  St.  348.  "When  an  employment  or 
duty  is  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  law,  and  not  by  contract,  such  an  employ- 
ment is  an  oflBce,  and  the  person  who  performs  it  is  an 
officer."  Shelby  v.  Alcorn,  36  Miss.  273.  "Where,  by 
virtue  of  law,  a  person  is  clothed,  not  as  an  incidental 
or  transient  authority,  but  for  such  time  as  denotes 
duration  and  continuance,  with  independent  power  to 
control  the  property  of  the  public,  or  with  public  func- 
tions to  be  exercised  in  the  supposed  interest  of  the 
people,  the  service  to  be  compensated  by  a  stated 
yearly  salary,  and  the  occupant  having  a  designation 
or  title,  the  position  so  created  is  a  public  office." 
State  V.  Brennan  (Ohio)  29  N.  E.  Rep.  593;  State  v. 
Hooker  (Fla.)  22  South.  Rep.  721.  "An  office  in  a 
municipal  corporation  is  a  public  function  established 
by  law."  Kennedij  v.  Independent  School  District,  48 
Iowa,  191.  "It  is  difficult  to  determine  in  all  cases 
who  is  to  be  deemed  a  public  officer.  If  the  office  is 
one  involving  the  taking  of  an  oath  and  the  filing  of 
a  bond  by  the  occupant,  whether  he  be  elective  or  not, 
such  occupant  is  a  public  officer."  1  McClain,  Or.  Law, 
section  646.  We  have  found,  upon  a  full  investigation 
of  all  the  authorities  cited,  and  many  others,  that 
courts  have  not  been  entirely  consistent  or  harmoni- 
ous in  their  holdings  as  to  the  facts  which  must  exist, 
and  be  made  to  appear,  in  any  given  case,  in  order  to 
show  that  one  is  a  public  officer,  and  that  the  place 
filled  is  a  public  office.  Doubtless  the  variance  in  the 
rules  laid  down  is  largely  due  to  the  statutes  in  force 
in  the  several  jurisdictions  wherein  the  cases  were 
decided;  to  the  powers  conferred  by  such  statutes, 
and  the  duties  enjoined  thereby.  So,  much  force  has 
been  given  to  the  fact  that  the  power  of  appointment 
has  come  from  the  state,  or  that  the  authority  to 
appoint  is  expressly  given  by  law.  State  v.  Bus  (Mo.  Sup.) 
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36  S.  W.  Rep.  636;  State  v.  Brennan  (49  Ohio  St.  33)  29 
N.  E.  Rep.  593,  Eliason  v.Coleman,  86  N.  C.  241 ;  Common- 
wealth V.  Evans,  74  Pa.  St.  124;  Shelby  v.  Alcorn,  36 
Miss.  273.  Another  fact  which  is  thought  to  be  of 
importance  in  determining  whether  one  is  a  public 
officer  is  as  to  whether  the  duties  of  his  position  are 
devolved  upon  him  by  a  superior,  or  by  the  statute 
itself.  State  v.  Brennan  (Ohio)  29  N.  E.  Rep.  593; 
Bradford  v.  Justices,  etc.,  33  6a.  336;  Broivn  v.  Russell 
(Mass.)  43  N.  E.  Rep.  1005;  People  v.  J^ostrand,  46  N. 
Y.381;  U.  S.  V.  Ilartivell,  6  Wall.  385. 

From  all  the  authorities,  we  think  the  following 
rules  may  properly  be  laid  down  for  determining 
whether  one  is  a  public  officer  within  the  contempla- 
tion of  our  statute,  relating  to  embezzlement  of 
3  such  officers  (Code,  1873),  section  3908.  (1)  The 
office  itself  must  be  created  by  the  constitution 
of  the  state,  or  authorized  by  statute.  (2)  If  author- 
ized by  statute,  its  creation  may  be  by  direct  legisla- 
tive act;  or  the  law  making  power,  when  not  inhibited 
by  the  constitution  or  public  policy  from  so  doing, 
may  confer  the  power  of  creating  an  office  upon 
official  boards  or  commissions  which  are  themselves 
created  by  the  legislature,  when  such  office  is  neces- 
sary to  the  due  and  proper  exercise  of  the  powers 
conferred  upon  them,  and  the  rightful  discharge  of 
duties  enjoined.  (3)  A  position  so  created  by  the  con- 
stitution, or  by  direct  act  of  the  legislature,  or  by  a 
board  of  commissions  duly  authorized  so  to  do,  in  a 
proper  case,  by  the  legislature,  is  a  public  office.  (4) 
To  constitute  one  a  public  officer,  at  least  within  the 
purview  of  the  criminal  law,  so  that  he  may  be  liable 
for  the  misappropriation  of  the  public  funds,  his 
appointment  must  not  only  have  been  made  or 
authorized  as  above  stated,  but  his  duties  must 
either  be  prescribed  by  the  constitution  or  the  statutes 
of  the  state,  or  necessarily  inhere  in  and  pertain  to 
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the  administration  of  the  office  itself.  (5)  In  any 
event,  the  duties  of  the  position  must  embrace  the 
exercise  of  public  powers  or  trusts;  that  is,  there  must 
be  a  delegation  to  the  individual  of  some  of  the  sov- 
ereign functions  of  government,  to  be  exercised  by 

him  for  the  benefit  of  the  public.  (6)  The  fol- 
4         lowing,  among  other  requirements,  are  usually, 

though  not  necessarily  attached  to  a  public 
office:  (a)  An  oath  of  office;  (b)  salary  or  fees;  (c)  a 
fixed  term  of  duration  or  continuance. 

Other  rules  might  be  stated,  but  these  will  suffice 
for  the  purposes  of  the  case  before  us.  In  the  light  of 
the  above  rules,  which  are,  as  we  believe,  sustained  by 
the  great  weight  of  authority,  can  the  defendant  be 
said  to  be  a  public  officer?  It  is  to  be  observed  that 
no  such  office  as  treasurer  of  the  commission  was 
created  by  either  the  constitution  or  by  act  of  the 
legislature.  Nowhere  in  the  original  act  creating  the 
commission  of  pharmacy,  or  in  the  amendments 
thereto,  is  any  such  office  created;  nor  is  there  any 
authority  conferred  upon  said  commission  to  create 
or  establish  such  an  office,  or  any  office  whatsoever. 

In  the  act  creating  the  commission  it  is  pro- 
6  vided:    ''Said  commissioners  shall  have  power 

to  make  by-laws  and  all  necessary  regulations 
for  the  proper  fulfillment  of  their  duties  under  this 
act,  without  expense  to  the  state."  Now,  the  power 
thus  conferred  did  not  involve  the  right  to  create  a 
public  office  or  to  appoint  persons  to  places,  who 
should  be  deemed  public  officers.  Conceding  that  the 
legislature  had  the  power  to  create  the  office  of  treas- 
urer of  this  commission,  it  has  at  no  time  undertaken 
so  to  do.  In  the  absence  of  legislative  authority,  the 
board  could  not  create  a  public  office.  Nor  does  it 
appear  that  there  was  any  intent  on  the  part  of  the 
legislature  to  confer  any  such  power  on  the  commis- 
sion.   Furthermore,  so  far  as  the  acts  relating  to  the 
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commission  are  concerned,  with  an  exception  to  be 
hereafter  noticed,  it  might  well  be  held  that  the  legisla- 
ture intended  that  the  commissioners  themselves 
should  perform  the  duties  of   collecting  the  funds 

arising  from  the  performance  of  the  duties 
6         enjoined  upon  them,  and  of    disbursing   the 

same.  The  Nineteenth  General  Assembly 
(chapter  137)  provided,  among  other  things,  that  cer- 
tain license  fees  to  be  collected  by  the  commission 
should  be  paid  to  "the  treasurer  of  the  commission  of 
pharmacy." 

It  is  said  that,  even  though  there  was  no  authority 
originally  in  the  commission  to  create  the  office  of 
treasurer,  still  the  above  provision  was  a  recognition 
of  the  fact  that  there  was  such  an  oflBce.  We  cannot 
so  consider  it.  Here  we  have  a  position  created  with- 
out authority  of  the  legislature,  which  alone  could 
authorize  its  creation.  The  lawmaking  power  never 
prescribed  any  duties,  nor  authorized  any  one  else  to 
prescribe  them,  for  such  an  oflBcer.  No  part  of  the 
sovereign  functions  of  government  was  ever  delegated 
by  the  legislature  to  the  individual  who  might  fill 
such  place,  and  none  of  the  usual  requisites  of  an 
oflBce  were  provided  for  by  the  legislature.  But  the 
controlling  facts  are  that  this  treasurer  was  a  creation 
of  the  commission,  without  authority  of  law,  and 
presumably  for  their  own  convenience,  and  at  all 
times  subject  absolutely  to  their  control.  They  not 
only  created  the  office,  but  they  fixed  its  tenure,  and 
the  compensation  to  be  paid  the  occupant.  They 
might  allow  him  to  act,  as  they  did,  without  taking  an 
oath  of  oflBce;  and,  being  a  creation  of  their  own,  they 
could  require  him  to  give  bonds,  or  not,  as  they  pleased. 
Having  created  the  place  and  appointed  the  incum- 
bent, they  could  at  any  time  dispense  with  his  services, 
and  abolish  the  so-called  oflRce.  Such  a  one  is  not  a 
public  oflScer.    Judge  Cooley  in  Feople  v.  Langdon,  40 


660  State  op  Iowa  v.  SPAULDiKa.  [102  Iow» 

Mich.  673,  in  speaking  of  what  wiU  constitute  a  public 
oflBcer  says:  "The  officer  is  distinguished  from  the 
employe  in  the  greater  importance,  dignity,  and 
independence  of  his  position;  in  being  required  to  take 
an  official  oath,  and  perhaps  to  give  an  official  bond;  in 
the  liability  to  be  called  to  account,  as  a  public 
offender,  for  misfeasance  of  nonfeasance  in  office; 
and  usually,  though  not  necessarily,  in  the 
tenure  of  his  position."  In  the  case  at  bar, 
the  duties  performed  by  the  defendant  do  not 
indicate  an  office,  rather  than  an  employment. 
He  was,  as  we  have  shown,  entirely  dependent  for  his 
place  upon  the  will  or  caprice  of  the  commission. 
The  duties  imposed  upon  him  were  not  the  result  of 
the  law,  but  the  will  of  his  superiors,  the  commission. 
He  was  the  creation  of  it,  to  do  its  will,  having  no 
independent  functions.  Duration  or  continuance  is 
embraced  in  the  term  "office,"  and  a  position  tempo- 
rary in  its  character,  and  which  may  end  at  the  will 
of  a  superior,  is  not  ordinarily  to  be  considered  an 
office.  Mechera,  Pub.  Off.  section  8.  The  same  writer, 
in  speaking  of  deputies  appointed  by  public  officers, 
says  that  whether  they  are  to  be  considered  as  public 
officers  depends  upon  the  circumstances  and  method 
of  their  appointment.  When  such  appointment  is 
provided  for  or  required  by  law,  which  fixes  their 
powers  and  duties,  and  they  are  required  to  take  an 
oath  and  to  give  bonds,  they  are  usually  considered 
public  officers;  but  where  a  deputy  is  appointed, 
merely  at  the  will  and  pleasure  of  his  principal,  to 
serve  some  purpose  of  the  latter,  he  is  not  a  public 
officer,  but  a  mere  servant  or  agent.  Mechem,  section 
38.  So  a  "position  the  duties  of  which  are  undefined, 
and  which  can  be  changed  at  the  will  of  the  superior, 
*  *  *  is  not  an  office,  but  a  mere  employment,  and 
the  incumbent  is  not  an  officer,  but  a  mere  employe.'' 
19  Am.  &  Eng.  Enc.  Law,  pp.  387,  388,  and  cases  cited. 
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The  defendant,  then,  not  being  a  public  oflScer  of 
the  state,  could  not  be  convicted  of  the  crime  of 
embezzlement,  under  the  indictment  in  this  case,  and 
the  lower  court  properly  directed  a  verdict  for  him.— 
Affirmed. 
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State  op  Iowa  v.  Frank  Watson,  Appellant.        \w^}\ 

E.idenee:    rebuttal:     Impeachment,     Testimony  that  defendant,  if^  ^ 

7  charged  with  burglary,  was  seen  on  the  day  of  the  burglary  at  a 

8  certain  place  is  admissible  to  impeach  his  testimony  that  he  was 
never  in  such  place,  and  also  in  rebuttal*  of  his  claim  that  he  was 
in  another  place  at  or  about  the  time  the  crime  was  committed. 

Same.    As  the  burden  of  proving  an  alibi  is  on  the  defendant,  evi- 

1  dence  in  support  thereof  may  be  rebutted. 

Cross-examination.    The  court  may,  in  its  discretion,  permit  the 

6    county  attorney  to  cross-examine  the  defendant,  charged  with 

burglary,  who  takes  the  stand  in  his  own  behalf,  at  considerable 

length  with  reference  to  his  various  places  of  residence,  his  going 

under  assumed  name,  and  his  whereabouts  at  particular  times. 

Impkaoument.    a  witness  cannot  be  impeached  by  evidence  of  con- 
5    tradictory  statements  made  out  of  court  unless  his  attention  is 
called  to  such  statements  on  his  examination. 

Ownership.    Proof  of  occupancy  of  a  building  is  sufficient  to  estab* 
2-8  lish  an  allegation  of  ownership,  in  an  indictment  for  burglary. 

Conflict.    Where  the  evidence  as  to  an  alibi  was  conflicting,  the 
truth  of  that  defense  was  for  the  jury. 

ludiciment.    An  indictment  for  burglary  charging  that  the  building 

10    broken  and  entered  was  the  office  of  a  certain  "company"  need 

not  state  whether  the  company  is  a  corporation  or  partnership. 

Same.    An  indictment  charging  defendant  with  breaking  and  enter- 

9  ing  a  building  with  the  intent  to  commit  a  robbery  need  not  set 
out  the  elements  of  the  intended  robbery. 

Same:    Burglary,    An  allegation  in  an  indictment  for  burglary  that 

2  the  building  burglarized  was  the  office  of  a  certain  railroad  com- 
4    pany  was  sustained  by  proof  that  the  building,  though  not  owned 

by  the  company  was  occupied  by  it,  since  Code,  1878,  section  4802, 
provides  that  an  erroneous  allegation  with  reference  to  ownership 
is  not  fatal. 

Alibi:    INSTRUCTION.    An  instruction  cautioning  the  jury  in  a  crim- 
1    inal  trial  that  an  alibi  is  easily  manufactured  and  the  testimoiij 
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concerning  the  same  should  be  carefully  considered,  is  not  erro- 
neous. 

Now  Trial:    newly  discovered  evidence.    Newly  discovered  evi- 
12    dence  is  not  a  ground  for  new  trial  in  a  criminal  case  in  Iowa. 

Appeal;    misconduct:    Bicord,    Remarks  of  the  trial  judge  cannot 

11  be  presented  to  the  supreme  court,  on  appeal,  by  an  affidavit  of 
counsel  not  made  a  part  of  the  record  by  bill  of  exceptions  or 
otherwise. 

Jury  Quest  ion.    A  criminal  case  must  be  submitted  to  the  jury  where 

12  there  is  conflicting  evidence  as  to  all  the  facts  essential  to  convic- 
tion 

Appeal  from  Jefferson  District  Court. — Hon.  Frank  W. 

ElCHELBERGEB,   Judge. 

Tuesday,  October  5,  1897. 

The  defendant  was  indicted,  tried,  and  convicted 
of  the  crime  of  burglary,  and  appeals  from  the  sen- 
tence imposed. — Affirmed. 

W.  G.  Ross  for  appellant. 

Milton  Remlei/y  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Deemer,  J. — About  1 :30  o'clock  in  the  morning  of 
the  twenty-second  day  of  November,  1895,  two  persons 
broke  and  entered  the  depot  of  the  Chicago,  Burling- 
ton &  Quincy  Railway  Company  in  the  town  of  Fair- 
field, Iowa,  and  robbed  two  men  who  were  in  the 
ticket  oflBce.  Defendant  was  arrested,  and,  upon  trial, 
convicted  of  being  one  of  the  guilty  parties.  His  main 
defense  was  an  alibi,  and  he  produced  witnesses  who 
testified  that  he  was  in  the  city  of  Moberly,  in  the 

state  of  Missouri,  on  the  twenty-first  and  twen- 
1         ty-second  days  of  November,  1895.    The  jury 

evidently  discredited  this  testimony,  for  the  trial 
resulted  in  a  verdict  of  guilty.     The  main  contention 
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now  is  that  the  verdict  lacks  support,  and  is  con* 
trary  to  the  weight  of  the  evidence  adduced  on  the 
issue  of  the  whereabouts  of  the  defendant  during  the 
night  the  crime  was  committed.  The  men  who  were 
robbed  both  gave  it  as  their  opinion  that  defendant  is 
one  of  the  men  who  perpetrated  the  offense.  In  addi- 
tion to  this,  another  witness  testified  to  having  seen 
him  in  the  vicinity  of  Fairfield  early  in  the  morning 
of  the  twenty-second  of  November.  Other  witnesses 
testify  that  they  saw  defendant  at  the  city  of  Washing- 
ton, in  this  state,  on  the  twenty-second.  Now,  while 
it  is  true  that  many  of  defendant's  witnesses  testified 
that  they  saw  him  at  Moberly  at  a  time  when  it  would 
have  been  quite  impossible  for  him  to  have  left  there 
and  arrived  at  Fairfield  in  time  to  have  taken  part  in 
the  burglary,  yet  few,  if  any,  of  them,  are  certain  of 
having  seen  him  later  than  2:45  in  the  afternoon  of 
the  twenty-first,  nor  are  any  of  them  very  positive  of 
having  seen  him  on  the  morning  of  the  twenty-second. 
Defendant  could  have  left  Moberly  at  2:45  p.  m., 
November  21,  and  arrived  at  Fairfield  in  time  to  have 
had  a  part  in  the  crime.  The  confiict  in  the  evidence 
required  the  submission  of  the  case  to  a  jury,  and  with 
its  conclusion  we  cannot  interfere. 

II.  The  indictment  charges  that  the  building 
broken  and  entered  was  "the  oflBce  of  the  Chicago* 
Burlington  &  Quincy  Railroad  Company,  situated  at 
Fairfield,  in  Jefferson  county."  The  proof  shows  that 
it  was  the  depot  in  which  was  located  the  ticket  office 
of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, and  that  one  of  the  occupants  of  the  building 

which  was  located  in  Fairfield  was  the  night 
2  telegraph  operator  for  that  company.    True, 

there  is  no  evidence  that  the  company  is  incor- 
porated, nor  is  there  any  proof  of  its  ownership  of  the 
building.  But  this  is  not  required.  Proof  of 
occupancy  is  sufficient  to  establish  an  allegation  of 
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ownership.    State  v.  Rivers,  68  Iowa,  611;  State  v. 
Teeter,  69  Iowa,  717.    And  it  is  not  necessary  to 

3  prove  the  exact  status  of  the  owner.    State  v. 
Semotan,  85  Iowa,  57;  State  v.  Franks,  64  Iowa, 

39;  State  v.  Ernmons,  72  Iowa,  265;  State  v.  Jelinek,  95 
Iowa,  420.  Under  our  statute  (Code  1873,  section 

4  4302)  an  erroneous  allegation  with  reference  to 
ownership  is  not  fatal,  if  the  crime  is  described 

in  other  respects  with  sufficient  certainty. 

III.  Defendant  offered  to  prove  that  shortly 
after  the  commission  of  the  crime  one  of  the  witnesses 
for  the  state,  who  was  one  of  the  persons  robbed,  gave 
or  assented  to  a  description  of  the  offenders  which  did 

not  correspond  with  the  one  given  on  the  trial, 

5  and  did  not  in  fact  characterize  the  defendant. 
This  evidence  was  purely  impeaching,  and,  as 

no  proper  foundation  was  laid,  was  properly  rejected. 
In  other  words,  the  witness  was  not  allowed  to 
say  whether  or  not  he  made  any  such  contra- 
dictory statements.  If  proper  foundation  had  been 
laid,  still  the  ruling  was  not  erroneous,  for  the 
reason  that  the  questions  propounded  to  the  witness 
called  for  impeaching  purposes  were  not  in  proper 
form. 

IV.  The  county  attorney  was  allowed  to  cross- 
examine  the  defendant,  who  was  a  witness  in  his  own 
behalf,    with    reference    to    his    various    places    of 

residence,  his  going  under  assumed  names,  and 

6  his  whereabouts  at  particular  times,  at  consider- 
able length.    This  examination  was  perfectly 

proper,  and  the  court  did  not  abuse  the  discretion 
vested  in  it  in  such  matters. 

V.  During  the  course  of  the  cross-examination 
defendant  testified  that  he  was  never  at  Washing- 
ton, Iowa.  In  rebuttal,  the  state  was  permitted  to 
show  that  he  was  there  on  or  about  the  twenty -second 
day  of  November,  1895.    Complaint  is  made  of  this. 
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We  think  the  ruling  was  correct.    Testimony  to  the 
effect  that  he  was  at  Washington,  Iowa,  on  the 

7  twenty-second  of  November,  was  not  only  prop- 
erly   admitted    for  impeaching  purposes,  but 

it  was  also  admissible  in  rebuttal  of  defendant's  claim 
that  he  was  in  Moberly  at  or  about  the  time  the 

8  crime  was  committed.    Under  the  rule  adopted 
by  this  court,  the  burden  was  upon  defendant  to 

establish  the  alibi,  and  the  state  had  the  right  to  rebut 
any  showing  the  defendant  made  as  to  his  whereabouts 
at  or  near  the  time  the  crime  was  committed. 

VI.  The  seventh  instruction  is  complained  of.  It 
is  almost  identical  with  the  one  approved  in  the  case 
of  State  V.  Blunt,  59  Iowa,  468,  and  needs  no  further 
consideration. 

VII.  The  indictment  charges  that  defendant 
broke  and  entered  the  building  "with  the  intent  then 
and  there  to  commit  a  public  offense,  to- wit,  robbery." 

It  is  said  that  the  elements  of  the  intended 

9  crime  are  not  set  out  with  sufficient  detail.  This 
contention  is  fully  met  by  the  case  of  State  v.  Jen- 
nings, 79  Iowa,  513,  where  we  approved  an  indictment 
containing  almost  the  exact  language  as  the  one  at 
bar.    See,  also.  State  v.  Jones,  10  Iowa,  206. 

VIII.  The  indictment  does  not  state  what  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  is. 
This  is  not  necessary.    See  authorities  cited  in  the 

second  division  of  this  opinion,  and  People  v. 

10  Henry,  7.7  Cal.  445  (19  Pac.  Rep.  830);   State  v. 
Shields,  89  Mo.  259  (1  S.  W.  Rep.  336);  Norton  v. 

State,  74  Ind.  337. 

IX.  Certain  remarks  said  to  have  been  made  by 
the  judge  are  complained  of.    These  alleged  state- 
ments are  attempted  to  be  shown  by  affidavit  of 

11  counsel,  which  was  not  made  part  of  the  record 
by  bill  of  exceptions  or  otherwise.     We  have 

frequently  held  that  such  matters  cannot,  be  made 
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of  record  in  this  manner.  State  v.  Bigelow,  101 
Iowa,  430;  State  v.  Le  Grange,  99  Iowa,  10. 

X.  One  of  the  grounds  of  the  motion  for  a  new 
trial  was  newly-discovered  evidence.  That  such  is  not 
a  cause  for  new  trial,  see  State  v.  Cater,  100  Iowa,  501; 
State  V.  King,  97  Iowa,  440.  If  it  were,  the 
12  showing  here  is  not  suflScient.  There  is  no  aflB- 
davit  from  the  witness  whose  evidence  is  the 
basis  for  the  new  trial,  and  no  reason  is  given  why  it 
is  not  produced.     Warren  v.  State,  1  G.  Greene,  106. 

We  have  examined  the  whole  record  with  care, 
and  discover  no  prejudicial  error.— Affirmed. 
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102  656  Murder  bj  Poison.    An  instruction  to  find  the  defendant  in  a  murder 

ji^^l  8    trial  guilty,  if  the  jury  find  from  the  evidence,  beyond  a  reasonable 

|ii2  20o|  doubt,  that  she  gave  or  was  a  party  to  the  giving  of  a  deadly  poison 

iw  0^  to  the  deceased,  of  which  he  died,  without  requiring  them  to  find 

Alls  120|  ^l^^j.  ^j^g  poison  was  given  feloniously,  is  erroneous. 

|IU2    ti56 

12^212|  Accomplice.     Under  Code,  1873,  section  4559,  providing  that  the  cor- 

iM  234I  •  "^    roboration  of  an  accomplice  is  not  suflicient,  "if  it  merely  shows 

'  the  commission  of  the  offense  or  the  circumstances  thereof,"  a 

charge  that  "the  corroboration  is  not  sufficient  if  it  merely  shows 
that  the  offense  has  been  committed  by' some  person"  was  insuffi- 
cient in  omitting  reference  to  "the  circumstances  " 

Deouee  of  evidence  required,  a  preponderance  of  evidence 
6  sliowing  that  a  witness  for  the  state  was  an  accomplice  of  defend- 
ant, is  suftioient  to  require  her  corroboration  by  other  evidence 
tending  to  connect  defendant  with  the  crime  charged,  before  he 
can  be  convicted  That  she  was  an  accomplice,  need  not  be  shown 
beyond  a  reasonable  doubt. 

Motive;    ciucumspantial  kvidenor.    If  an  act  or  a  declaration  of 

4  an  accused  occuring  prior  to  the  commission  of  the  crime  is 
admissii)le  on  the  question  of  motive,  it  may  be  shown  by  circum- 
stantial evidence. 

Relevancy.    The  state  sought  to  show  that  defendant  charged  with 

5  poisoning  her  husband  was  connected  with  a  shooting  of  the  1ms- 
band  which  occurred  before  he  died  of  poison.  '1  here  was  a  trial 
as  to  the» shooting  at  which  the  husband  leslified  for  Uie  slale^ 
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identifying?  another  than  his  wife  as  his  assailant.  Held,  this  evi- 
dence of  the  dead  husband  might  be  introduced  by  the  wife,  on 
her  trial  for  poisoning. 

Included  Offenses:    instructions.    Since  Code,  1873,  section  8849,  pro- 
9    Tides  that  ail  murder  perpetrated  by  means  of  poison  is  murder 
in  the  first  degree,  a  defendant  charged  with  poisoning  is  guilty 
of  that  offense,  or  of  nothing;  and  consequently  it  is  not  neces- 
sary, on  his  trial,  to  charge  in  regard  to  different  degrees. 

Separation  of  Jurors.    Under  Ck)de,  1878,  section  4484,  providing  that 

3    the  jurors  in  a  criminal  case  may  be  permitted  to  separate  ''except 

where  one  of  the  parties  objects  thereto,"  it  is  error,  in  a  case  tried 

on  indictment,  to  permit  a  separation  over  defendant's  objection. 

Appeal:    bill  of  exceptions.    The  action  of  the  trial  court  respect- 

1  ing  the  separation  of  the  jury  in  a  criminal  trial,  as  shown  by  the 
stenographer's  notes,  is  before  the  supreme  court  on  appeal,  where 

2  the  bill  of  exceptions  states  that  the  short-hand  notes  contain  not 
merely  the  evidence  and  rulings  thereon,  but  the  proceedings  on 
the  trial,  and  that  the  ruling  of  the  court  and  the  exceptions  of 
the  defendant  are  as  stated  in  the  notes,  and  the  certificate  of  the 
Judge  attached  to  the  short-hand  report,  making  it  a  part  of  the 
record,  states  that  it  contains  all  the  objections  and  rulings  made 
and  exceptions  taken,  notwithstanding  that  the  bill  of  exceptions 
in  reciting  what  is  made  a  part  of  the  record  refers  to  the  notes  of 
the  evidence  and  the  translation  thereof  when  made,  and  not  to 
rulings  and  proceedings  not  included  in  the  evidence. 

Appeal  from  Polk  District  Court.— Ho^.  S.  P.  Balliet, 

Judge. 

Tuesday,  October  5,  1897. 

The  defendant  wa?  accused  of  the  crime  of  murder 
in  the  first  degree,  Wiis  tried  by  jury,  found  guilty, 
and  adjudged  to  be  imprisoned  in  the  state  peniten- 
tiary at  Anamosa  during  the  term  of  her  natural  life. 
From  that  judgment  she  appeals. — Reversed. 

F.  B.  Iluckstep  and  Dale,  Kinkead  &  Bissel  for 
appellant. 

Milton  Remley,  attorney  general,  Jesse  A.  Miller ^ 
and  James  A.  Howe  for  the  state. 
Vol.  102  la -42 
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loBiNSOK,  J. — The  indictment  charges  that  on  the 
twenty-fourth  day  of  April,  1894,  the  defendant  com- 
mitted the  crime  of  murder  in  the  first  degree,  by 
wilfully,  and  with  premeditation  and  malice  afore- 
thought, administering  to  Michael  Smith  a  deadly 
poison,  which  caused  his  death  on  the  next  day. 
Michael  Smith  was  the  husband  of  the  defendant. 
About  one  year  preceding  his  death,  after  he  had 
retired  for  the  night,  and  while  alone  with  the  defend- 
ant in  his  bedroom,  he  received  a  gunshot  wound, 
which  made  him  wholly  blind.  The  wound  appeared 
to  have  been  made  by  a  bullet,  which  entered  his 
head  just  back  of  the  left  eye,  and  passed  through  the 
kead,  making  its  exit  in  the  right  temple,  just  back 
of  the  right  eye.  The  optic  nerves  were  destroyed, 
but  the  brain  was  not  injured.  At  that  time  Smith 
held  a  certificate  of  membership  issued  by  the  Loco- 
motive Engineers'  Mutual  Life  Insurance  Association, 
which  provided  for  the  payment  of  the  sum  of  three 
thousand  dollars  in  case  of  the  total  and  permanent 
loss  of  eyesight  .after  the  expiration  of  one  year  from 
the  commencement  of  such  disability,  and  we  infer, 
from  a  meager  statement  in  the  record,  that  a  like 
sum  would  have  been  payable  at  his  death,  without 
preceding  blindness.  The  defendant  was  named  as  the 
beneficiary  of  the  certificate  in  case  payments  or 
benefits  should  accrue  or  become  due  to  his  heirs. 
The  year  of  total  blindness  had  expired,  and  measures 
for  the  collection  of  the  amount  of  the  certificate  were 
being  taken,  but  it  had  not  been  received,  when  Smith 
died.  There  is  evidence  which  tends  to  show  that 
several  attempts  to  poison  Smith  had  been  made 
within  a  short  time  preceding  his  death,  and  that 
poison  was  administered  to  him  two  or  more  times  on 
the  day  and  in  the  evening  before  he  died.y/Phe  direct 
testimony  connecting  the  defendant  with  the  poisoning 
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was  given  by  Mrs.  Ida  E.  Scoville,  a  sister  of  the 
defendant,  who  had  been  living  with  her  several 
months  at  the  time  of  Smith's  death.  She  testified 
that,  for  several  months  preceding  that  time,  the 
defendant  had  been  paying  attention  to  one  of  her 
roomers,  a  saloon  keeper,  named  Frank  Bellaire; 
that  she  spent  much  of  her  time,  both  day  and  night, 
in  his  company,  furnished  him  money  with  which  to 
start  a  saloon,  and  purchased  articles  of  clothing  for 
him;  that  the  money  used  for  those  purposes  was  from 
the  savings  of  Smith;  that  the  defendant  and  Bellaire 
habitually  occupied  the  same  room  and  bed  at  night; 
and  that  the  defendant  had  talked  about  the  money 
which  was  to  be  paid  on  Smith's  certificate,  and,  about 
two  month's  before  Smith's  death,  had  said  that,  when 
she  obtained  the  money,  she  intended  to  leave  with 
Bellaire.  Other  witnesses  also  testified  to  the  defend- 
ant's fondness  for  Bellaire,  and  that  they  were  fre- 
quently out  together  at  night.  Mrs.  Scoville  testified 
further  as  to  threats  made  by  the  defendant  against 
the  life  of  her  husband,  and  that  she  treated  him 
brutally;  that  about  two  weeks  before  Smith's  death 
.  she  said  that  she  had  given  him  a  dose;  that  the  witness 
was  present  at  the  time,  and  saw  her  place  seventeen 
or  eighteen  small  pills  in  a  piece  of  lemon  pie  which 
Smith  ate;  that  he  complained  that  the  pie  was  bitter, 
and  would  have  left  a  part  of  it,  but  the  defendant  fed 
it  to  him;  that  she  told  the  witness  not  to  call  a  phy- 
sician if  he  became  sick,  and  left  the  house;  that  the 
next  morning  the  defendant  prepared  breakfjist, 
although  not  accustomed  to  do  so;  that  oat  meal  was 
served,  and  that  the  defendant  stated  she  had  placed 
morphine  in  the  portion  which  Smith  ate;  that  in  the 
afternoon  of  the  day  preceding  Smith's  death,  she 
gave  him  something  without  telling  the  witness  what 
it  was,  but  told  her  if  Smith  became  sick  not  to  send 
for  a  physician,  and  then  left  the  house  with  Bellaire; 
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that  she  did  not  return  until  about  11  o'clock  that 
night,  and  that,  at  that  time,  she  and  Bellaire  were 
intoxicated;  that  about  midnight  she  filled  a  capsule 
from  the  contents  of  a  box  of  "rough  on  rats,"  a  prep- 
aration of  which  from  seventy  to  ninety-five  per  cent, 
is  shown  to  be  arsenic,  and  gave  it  to  Smith;  that  be 
had  been  sick  since  7  o'clock  that  evening,  and  was  in 
so  serious  a  condition  that  several  persons  who 
came  in  during  the  evening  advised  sending 
for  a  physician;  that,  after  the  defendant's 
return,  Bellaire  started  for  a  physician;  that 
when  the  defendant  learned  of  the  fact,  she  sent  for 
him  to  return,  and  herself  followed,  and  overtook  him, 
and  induced  him  to  return  to  the  house;  and  that  no 
physician  was  called  until  the  next  morning,  after 
Smith  had  become  unconscious,  and  but  a  short  time 
before  his  death,  which  occurred  at  9  o'clock.  Mrs. 
Scoville's  testimony  respecting  the  sickness  and  death 
of  Smith,  and  the  defendant's  conduct  after  her  return 
in  the  evening,  excepting  as  to  the  administering  of 
the  capsule,  is  corroborated  by  other  witnesses.  A 
post  mortem  examination  was  made,  which  showed 
that  Smith's  death  was  caused  by  arsenical  poisoning. 
It  appears  to  be  the  theory  of  the  defendant  that  the 
poison  was  administered  by  Mrs.  Scoville,  and  some 
evidence  designed  to  show  that  such  was  the  case  was 
offered. 

I.  The  appellant  first  complains  that  the  district 
court  refused  to  require  the  jurors  to  be  kept  together 
in  charge  of  a  proper  officer  during  the  trial,  although 

requested  to  do  so  by  the  defendant,  but  per- 
1  mitted  them  to  separate,  although  she  did  not 

consent,  but  objected  to  the  separation.  The 
abstract  of  the  appellant  appears  to  sustain  her  claim 
in  regard  to  this  matter,  but  is  denied  by  the  state, 
which  claims  that  the  record  does  not  show  what  was 
done,  if  anything,  respecting  the  separation  of  the 
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jury.  This  claim  is  based  upon  the  foUowiug  facts: 
The  trial  in  the  district  court  commenced  on  the  four- 
teenth and  ended  on  the  thirtieth  day  of  June,  1894. 
A  bill  of  exceptions  was  signed  by  the  trial  judge,  and 
filed,  which  contains  the  following:  "That  afterwards 
the  trial  of  said  cause  was  commenced,  and  all  of  thQ 
evidence  offered,  introduced,  or  used  by  each  and  all 
of  the  parties  was  taken  down  in  shorthand  by  the 
said  C.  F.  Irish,  official  reporter  of  said  court,  and  all 
exhibits  and  documentary  evidence  offered,  introduced 
or  used  on  said  trial  were  identified  and  referred  to  in 
said  shorthand  notes,  which  contain  all  the  evidence 
offered,  introduced  or  used,  and  proceedings  had  and 
done,  on  the  trial  of  said  case;  that  the  offers  of  evi- 
dence, questions  asked,  objections  made,  rulings  of 
the  court,  and  exceptions  by  defendant  to  such  rulings, 
are  as  stated  and  shown  in  said  shorthand  notes  of 
the  evidence,  and  are  each  and  all  correctly  stated 
therein.  Said  shorthand  notes  of  the  evidence  are 
entitled  in  the  case,  and  were  duly  filed  in  said  court 
and  cause  on  the  twenty-sixth  day  of  June,  1894;  and 
such  shorthand  notes  of*  the  evidence,  together  with 
the  translation  thereof,  when  duly  made  and  certified 
to  by  said  official  shorthand  reporter,  are  hereby  made 
a  part  of  this  bill  of  exceptions,  and  a  part  of  the 
record  in  this  case."  The  trial  judge  had,  on  the 
twenty-third  day  of  June,  attached  to  the  shorthand 
notes  a  certificate,  which  contained  the  following:  "I 
hereby  certify  that  the  foregoing  is  the  official  report  of 
the  above-entitled  case;  that  it  contains,  together  with 
the  documentary  evidence  therein  referred  to,  all  of  the 
evidence  that  was  offered  or  introduced  on  the  trial  of 
said  case,  and  all  of  the  objections  and  rulings  made 
and  exceptions  taken,  and  the  said  ofl5cial  report  in 
shorthand  is  hereby  made  part  of  the  record  in  the 
above-entitled  cause."  The  shorthand  notes  were  not 
certified  by  the  shorthand  reporter,  but  he  certified 
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his  translation  of  the  notes.  It  is  claimed  in  behalf  of 
the  state,  that  the  statement  of  the  bill  of  exceptions 
we  have  set  out,  with  the  shorthand  report  of  the 
trial,  and  the  certificate  of  the  trial  judge,  v.  as  not 
sufficient  to  make  of  record  the  proceedings  in  regard 
to  the  separation  of  the  jury.    We  do  not  think 

2  this  claim  is  well-founded.    The  bill  of  excep- 
.  tions  expressly  states  that  the  shorthand  notes 

contained,  not  merely  the  evidence  and  rulings 
thereon,  but  the  proceedings  had  and  done  on  the 
trial,  and  that  the  rulings  of  the  court  and  exceptions 
by  the  defendant  were  as  stated  in  the  notes.  It  is 
true  the  bill  of  exceptions,  in  reciting  what  is  made  a 
part  of  the  record,  refers  to  the  notes  of  the  evidence 
and  the  translation  thereof  when  made,  and  not  to 
rulings  and  proceedings  not  included  in  the  evidence; 
but  the  bill  of  exceptions  does  not  show  any  intention 
to  exclude  from  the  record  evidence  of  such  rulings 
and  proceedings;  and  the  certificate  of  the  judge  to 
the  shorthand  report  made  it  a  part  of  the  record. 
We  have  no  doubt  that  it  was  the  intent  of  the  judge 
to  make  the  matter  in  question  a  part  of  the  record, 
and  that  he  accomplished  what  he  intended.  In 
reaching  this  conclusion,  we  do  not  give  any  weight 
to  a  certificate  of  the  judge,  which  appears  to  have 
been  signed  on  the  twenty-third  day  of  June,  1894, 
and  attached  by  the  shorthand  reporter  to  the  trans- 
lation of  his  notes,  more  than  a  year  later. 

II.    The  record  shows  that  at  noon  of  the  first 

day  of  the  trial  the  defendant  asked  the  court  to  place 

the  jurors  in  the  custody  of  a  special  bailiff,  and  to 

require  them  not  to  separate  until  a  verdict  was 

3  reached.      The    court    thereupon    placed    the 
jurors  in  charge  of  a  bailiff  who  was  directed 

not  to  allow  them  to  separate.  At  the  close  of  the 
day,  however,  the  court  discontinued  the  order  made 
at  noon,  aud  refused  the  request  of  the  defendant  that 
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the  jurors  be  not  allowed  to  separate  during  the  trial, 
to  which  the  defendant  excepted.  Thereafter  they 
were  allowed  to  separate  at  each  adjournment  of  court. 
Section  4434  of  the  Code  of  1873  is  as  follows:  "The 
jurors  sworn  to  try  an -indictment  may  at  any  time 
before  the  final  submission  of  the  cause  to  them,  in 
the  discretion  of  the  court,  be  permitted  to  separate, 
except  where  one  of  the  parties  object  thereto,  or  be 
kept  together  in  charge  of  proper  officers.  The  officers 
must  be  sworn  to  keep  the  jury  together  during  the 
adjournment  of  the  court,  and  to  suffer  no  person 
to  speak  to  or  communicate  with  them  on 
any  subject  connected  with  the  trial,  nor  do 
so  themselves,  and  to  return  them  into  court  at 
the  time  to  which  it  adjourns."  That  section  was 
considered  by  this  court  in  the  late  case  of  State  v. 
Garrityy  98  Iowa,  101,  and  held  to  require  that  jurors, 
in  cases  to  which  it  applies,  be  kept  together  during 
the  trial,  in  the  charge  of  proper  officers,  and  not  be 
permitted  to  separate  if  either  the  state  or  the  defend^ 
ant  object  to  a  separation.  This  case  is  triable  on 
indictment,  and  is  within  the  purview  of  the  section 
quoted.  It  follows  that  the  district  court  erred  in 
refusing  the  request  of  the  defendant,  and  in  per- 
mitting the  jurors  to  separate. 

y^  III.  The  appellant  complains  that  the  state  was 
permitted  to  show  circumstances  attending  the  shoot- 
ing of  Smith,  in  April,  1893.  The  purpose  for  which 
evidence  of  that  character  was  received,  was  to  show 
that  the  defendant  was  unlawfully  connected  with 
the  shooting,  and  thus,  that  she  entertained  a  desire  or 
purpose  to  take  the  life  of  Smith,  as  bearing  upon  the 

question  of  her  guilt  of  the  crime  charged  in 
4         this  case.    For  that  purpose,  the  evidence  was 

competent.  The  appellant  does  not  deny,  but 
admits,  that  acts,  conduct,  threats,  declarations,  and 
statements  of    a  person   accused    of   crime,  whicU 
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occurred  before  it  was  committed,  are  admissible  to 
show  a  motive  or  intent,  but  urges  that,  to  be  compe- 
tent, the  evidence  must  be  direct,  and  not  circumstan- 
tial. We  are  not  aware  that  the  authorities  make  the 
distinction  urged,  and  do  not  think  there  is  any  suflS- 
cient  ground  upon  which  to  base  it.  If  a  prior  act  or 
declaration  may  be  proved  as  tending  to  show  the 
guilt  of  a  person  accused  of  crime,  we  are  of  the 
opinion  that  it  may  be  shown  by  any  evidence  compe- 
tent to  prove  the  act  if  it  were  directly  in  issue, 
whether  such  evidence  be  positive  and  direct,  or  cir- 
cumstantial only^/ 

IV.  It  app^rs  that  after  the  shooting  of  Smith, 
in  the  year  1893,  a  man  named  Talbott  was  accused 
ot  the  crime,  and  had  a  preliminary  examination 
before  a  justice  of  the  peace,  at  which  Smith  testified. 
The  defendant  sought  to  show  by  several  witnesses 
what  Smith's  testimony  on  that  hearing  was,  but, 
on  the  objection  of  the  state,  their  testimony  was 
excluded.  It  is  not  shown  what  it  would  have  proved 
had  it  been  admitted,  but  we  infer  from  the  questions 
asked,  that  the  defendant  expected  it  to  prove  that  Smith 
identified  a  person  other  than  the  defendant  as 
6  the  one  who  did  the  shooting.    The  state  con- 

tends that  his  testimony  was  not  admissible, 
because  it  was  not  given  in  an  action  between  the 
same  parties,  in  regard  to  the  same  subject-matter. 
No  authorities  are  cited  for  the  state  in  support  of  its 
claim.  The  objection  of  the  state,  that  the  rejected 
testimony  did  not  relate  to  the  subject-matter  involved 
in  this  case,  is  not  well  taken,  for  the  state,  by  the  evi- 
dence which  it  introduced,  made  the  shooting  an  issue 
in  the  case,  and  that  was  the  matter  concerning  which 
Smith  testified.  It  was  said  in  State  v.  O'Brien,  81 
Iowa,  90,  to  be  "well  settled  that  a  person  who  heard 
and  recollects  the  testimony  of  a  deceased  person,  may 
testify  in  regard  to  it,"  and  that  the  rule  is  applicable 
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in  criminal  cases.  But  does  that  rule  apply  to  cases 
in  which  one  of  the  parties  was  not  a  party  to  the  pro- 
ceedings in  which  the  testimony  of  the  deceased  wit- 
ness was  given,  and  where  the  person  who  was  not  a 
party  to  that  proceeding  desires  to  use  the  testimony 
against  another  who  was  a  party  thereto  ?  None  of  the 
authorities  cited  by  appellant  refer  to  a  case  of  that 
kind.  The  admissibility  of  the  testimony  of  a  deceased 
witness  depends  in  large  measure  upon  the  right  and 
opportunity  which  the  person  against  whom  it  is 
sought  to  be  used,  had  to  appear  in  the  proceeding  in 
which  it  was  given,  and  cross-examine  the  witness. 
Harrison  v.  Charton,  42  Iowa,  572;  1  Greenleaf,  Ev. 
section  164.  If  that  right  existed  and  was  exercised, 
the  evidence  is  ordinarily  admissible  against  the  party 
who  exercised  it.  In  the  preliminary  examination  in 
question  the  state  was  a  party,  and,  as  we  understand 
the  record,  Smith  was  its  witness.  If  that  was  the 
case,  the  state  not  only  had  the  opportunity  to  examine 
him,  but,  in  a  sense,  vouched  for  his  credibility  and 
the  truth  of  his  statements.  We  are  of  the  opinion 
that,  under  these  circumstances,  his  testimony  was 
competent  evidence  in  this  case  against  the  state,  and, 
if  we  are  right  in  our  inferences  as  to  facts,  that  the 
court  erred  in  rejecting  proof  of  it.  For  the  reason 
that  the  arguments  on  this  point  are  not  satisfactory, 
and  that  we  do  not  understand  that  the  question  is 
necessarily  involved  in  the  case,  we  refrain  from 
expressing  an  opinion  as  to  the  admissibility  of  the 
testimony  of  Smith  if  it  was  in  fact  offered  by  Taibott. 
V.  The  court  charged  the  jury  that,  if  it  found 
from  the  evidence,  ^'beyond  a  reasonable  doubt,"  that 
Mrs.  Scoville  was  an  accomplice  in  causing  the  death 

of  Smith,  the  defendant  could  not  be  convicted 
6  upon  her  testimony  alone,  but  that  it  must  be 

corroborated  by  other  evidence  which  would 
tend  to  conrject  the  defendant  with  the  crime  charged. 
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The  effect  of  that  portion  of  the  charge  was  to  instruct 
the  jury  that,  unless  Mrs.  Scoville  was  shown,  beyond 
a  reasonable  doubt,  to  be  an  accomplice  in  the  murder 
of  Smith,  her  testimony  need  not  be  corroborated.  In 
that  the  court  erred.  It  was  only  necessary  to  show 
that  she  was  an  accomplice  by  a  preponderance  of  the 
evidence.  See  State  v.  Sipult,  81  Iowa,  41,  and  cases 
therein  cited. 

VI.  Section  4559  of  the  code  of  1873  provides  that 
"a  conviction  cannot  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by  such  other 
evidence  as  shall  tend  to  connect  the  defendant  with 
the  commission  of  the  offense;  and  the  corroboration 
is  not  suflScient  if  it  merely  show  the  commission  of 

the  offense  or  the  circumstances  thereof."    The 

7  court  charged  the  jury  that  "the  corroboration 
is  not"  suflBcient  if  it  merely  shows  that  the 

offense  has  been  committed  by  some  person,"  and 
omitted  all  reference  to  "the  circumstances"  of  the 
offense.    The  omission  was  erroneous. 

VII.  The  ninth  paragraph  of  the  charge  author- 
ized the  jury  to  find  the  defendant  guilty  if  it  found 
from  the  evidence,  beyond  a  reasonable  doubt,  that 

she  "gave  or  was  a  party  to  the  giving  of  a  deadly 

8  poison  to  Michael  Smith,  of  which  he  died," 
without  requiring  the  jury  to  find  that  the 

poison  was  given  feloniously,  and  in  that  respect  it 
was  erroneous. 

VIII.  The  court  charged  the  j  ury  only  with  respect 
to  the  crime  of  murder  in  the  first  degree,  and  the 
appellant  complains  that  it  did  not  instruct  the  jury 

with  respect  to  the  lower  degrees  of  homicide. 

9  Section  3849  of  the  Code  of  1873  provides  that 
"all  murder  which  is  perpetrated  by  means  of 

poison  ♦  ♦  ♦  is  murder  in  the  first  degree."  The 
defendant  was  guilty  of  that  offense,  or  was  not  guilty 
gf  any  of  which  she  could  be  convicted  in  this  action. 
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State  V.  Wells,  61  Iowa,  632.  Therefore  it  was  not 
necessary  for  the  court  to  instruct  the  jury  in  regard 
to  any  degree  of  homicide  excepting  that  charged  in 
the  indictment.  State  v.  Cater,  100  Iowa,  501,  and 
cases  therein  cited.    • 

IX.  What  we  have  said  disposes  of  all  the  material 
questions  likely  to  arise  on  another  trial.  For  tlie 
errors  pointed  out,  the  judgment  of  .the  district  court 
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ance Society  of  the  United  States,  Appellant. 

Eridence:  oontbacts.  A  medical  examiner  appointed  by  a  life 
insurance  company  under  an  agreement  by  the  company  to  pay 
him  a  specified  amount  for  each  applicant  examined,  is  not 
affected  by  a  provision  in  a  subsequent  contract  between  the  com- 
pany and  its  general  agent,  requiring  the  latter  to  pay  for  all 
medical  examinations  out  of  a  certain  per  cent,  of  the  first  year's 
premiums  allowed  him  for  that  purpose,  nor  by  the  fact  that  the 
agent,  after  the  services  were  rendered,  furnished  the  company 
with  a  memorandum  of  unpaid  bills  which  did  not  include  one 
for  medical  examinations,  nor  by  a  settlement  between  the  com- 
pany and  its  agent  by  which  the  latter  agreed  to  pay  the  bills  for 
medical  examinations;  and  evidence  of  such  matters  is  inadmis- 
sible against  him  in  an  action  against  the  company  to  recover  for 
his  services,  where  he  was  not  aware  of  such  provision  or  of  the 
transactions  between  the  company  and  its  agent. 

Same:  Estoppel.  Declarations  of  a  general  agent  of  an  insurance 
company  to  a  medical  examiner  that  the  company  desired  him  to 
hold  his  bill  for  examination  fees  until  the  finances  improved, 
made  in  connection  vnth  his  statement  that  the  only  way  the 
examiner  could  get  the  money  for  present  use  was  to  accept  the 
agent's  note  and  indorse  it  in  blank  until  the  collections  came  in, 
are  admissible,  irrespective  of  the  scope  of  the  agent's  authority, 
where  the  company  claims  the  acceptance  of  the  agent's  note  by 
the  examiner  as  a  payment  or  an  estoppel. 

Jury  question.  The  question  whether  or  not  the  plaintiff  received 
the  note  of  the  third  person  in  payment  of  the  debt  of  defendant. 
may  be  withdrawn  from  the  jury  where  plaintiff's  positive  testi- 
mony that  he  did  not  receive  it  in  payment  is  not  contradicted, 
and  is  corroborated  by  all  the  circumstances. 
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Appeal  from  Polk  District  Court. — Hon.    W.  F.  Con- 
rad, Judge. 

Tuesday,  October  5,  1897. 

The  plaintiff,  for  cause  of  action,  alleged,  in  sub- 
stance, as  follows:  That  the  defendant  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New 
York,  and  engaged  in  the  business  of  life  insurance; 
that  plaintiff  is  a  physician  and  surgeon  engaged  in 
practicing  at  Des  Moines,  Iowa;  that  prior  to  January 
1, 1891,  he  was  appointed  by  the  defendant  to  examine 
applicants  for  insurance,  under  an  agreement  that  the 
defendant  would  pay  him  five  dollars  for  each  person 
examined;  that  in  pursuance  of  said  agreement  he 
did,  during  the  period  commencing  with  January, 
1891,  and  ending  with  October,  1893,  examine  two 
hundred  applicants,  by  reason  of  which  there  became 
due  to  him  from  the  defendant  one  thousand  dollars, 
with  interest  thereon  from  July  1,  1892,  which  sum  is 
now  due  and  wholly  unpaid,  and  for  which  he  asks 
judgment.  The  defendant  answered,  admitting  its 
corporate  capacity,  the  employment  of  the  plaintiff  as 
alleged,  and  that  during  the  period  named  the  plaintiff 
did  examine  two  hundred  applicants,  but  denies  auy 
indebtedness.  The  defendant  alleges  as  defense,  in 
substance,  as  follows:  That  under  a  contract  between 
one  L.  B.  Durstine  and  the  defendant  said  Durstine 
received  a  certain  percentage  of  the  first  year's  pre- 
miums collected  by  him  during  the  year  1891,  and  was 
to  pay  the  fees  of  all  medical  examinations  in  connec- 
tion with  the  business  of  his  agency  during  such  time, 
and  that  the  examinations  made  by  plaintiff  were 
made  at  the  instance  and  request  of  said  Durstine; 
that  on  the  seventh  day  of  May,  1892,  the  plaintiff 
received  the  note  of  said  Durstine  in  full  satisfactiou 


(Jet.  1897]  Haxawalt  v.  Equitable  Life  Ass.  Soo. 

of  his  charge  against  the  defendant  for  said  examina- 
tions; that  defendant  settled  with  said  Durstine  for 
the  business  of  said  year  without  deducting  the  amount 
due  plaintiff  for  the  examinations  made  by  him  as 
aforesaid,  upon  the  belief  on  its  part  that  the  repre- 
sentations made  to  it  by  said  Durstine  that  said  bill 
had  been  paid  by  said  note  were  true;  that  when 
advised  by  plaintiff  that  neither  said  note  nor  the 
renewals  thereof  had  been  paid  by  said  Durstine,  the 
said  Durstine  was  insolvent,  and  defendant  was  with- 
out any  remedy  for  the  recovery  of  the  amount  of 
plaintiff's  bill  from  said  Durstine;  wherefore  defend- 
ant contends  that  plaintiff  is  now  estopped  from  mak- 
ing any  demand  against  it  on  account  of  said 
examinations.  The  case  was  tried  to  a  jury,  and  at 
the  conclusion  of  the  evidence  the  court,  on  motion  of 
the  plaintiff,  instructed  the  jury  to  return  a  verdict 
for  the  plaintiff,  and  verdict  and  judgment  for  one 
thousand  one  hundred  dollars  was  rendered  accord- 
ingly.   Defendant  appeals. — Affirmed. 

Berryhill  &  Henry  for  appellant. 

Guernsey  &  Baily  for  appellee. 

Given,  J. — I.  Appellant  presents  two  questions, 
namely,  whether  the  court  erred  in  not  submitting  to 
the  jury  the  question  whether  the  notes  of  Durstine 
received  by  plaintiff  were  received  in  payment  of  his 
bill  for  medical  examinations,  and  whether  the  court 
erred  in  rejecting  certain  evidence  offered  by  the 
defendant  in  support,  of  its  defense  of  estoppel.  It 
appears  without  conflict  that  for  some  time  prior  to 
1891  the  defendant  was  engaged  in  the  business  of  life 
insurance,  its  principal  office  being  in  the  city  of  New 
York,  The  plaintiff,  a  resident  physician  in  the  city 
of  Des  Moinss,  was  employed  as  examining  physician 
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at  that  city  under  an  agreement  that  the  defendant 
would  pay  for  that  service  five  dollars  for  each  appli- 
cant examined.  For  services  rendered  prior  to  Janu- 
ary, 1891,  the  plaintiff  forwarded  his  bills  to  the  oflSce 
in  New  York,  and  they  were  paid  by  checks  from  that 
office.  The  defendant  having  established  a  branch  office 
in  the  city  of  Des  Moines,  with  L.  B.  Durstine  as  general 
manager  for  Iowa,  the  plaintiff  thereafter  rendered 
his  bills  to  that  office.  The  plaintiff  alone  was  exam- 
ined touching  the  alleged  payment,  and  the  following 
is  the  substance  of  his  testimony  on  that  subject: 
That  Durstine  represented  to  him  that  the  collections 
in  connection  with  the  Des  Moines  office  were  slow, 
and  that  they  desired  time,  and  requested  that  plain- 
tiff hold  his  bill  until  things  got  easier;  that  the  bill 
for  1891  was  not  rendered  until  about  May,  1892;  that 
Durstine  represented  that  the  funds  were  such  that 
they  could  not  then  pay  the  bill,  and  that  the  only  way 
plaintiff  could  get  the  money  was  to  indorse  a  note  in 
blank  until  such  time  as  the  money  came  in,  and  he 
(Durstine)  executed  his  promissory  note  for  one  thou- 
sand dollars  payable  to  the  plaintiff  sixty  days  after 
date,  at  Des  Moines  National  Bank,  with  eight  per 
cent,  interest.  This  note  Durstine  took  to  the  plaintiff, 
who  indorsed  it,  guarantying  payment,  and  waiving 
notice  and  protest.  Durstine  then  took  the  note  to 
the  Polk  County  Savings  Bank,  by  which  it  was 
purchased  at  the  face  value,  and  for  which  Durstine 
received  a  certificate  of  deposit  which  he  delivered 
to  the  plaintiff,  and  which  plaintiff  thereafter  used. 
This  note  was  twice  renewed,  Durstine  executing  and 
plaintiff  indorsing  each  renewal.  Durstine  paid  the 
interest  on  these  notes  up  to  September  1,  1893,  and, 
being  thereafter  insolvent,  plaintiff  had  to  pay  the 
last  note  and  interest. 

II.     We  first  inquire  whether  the  court  erred  in 
rejecting  the  evidence  by  defendant.    The  defendant 
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offered  the  written  contract  between  itself  and  L.  B. 
Durstine  under  which  Durstine  was  employed.  Of 
this  lengthy  instrument  it  is  only  necessary  to  notice 
that  Durstine  was  to  canvass  personally,  and  through 
subordinates,  for  applications  for  insurance  on  the 
lives  of  individuals;  that  he  was  to  be  compensated 
by  a  certain  per  cent,  on  premiums  on  policies  issued 
through  his  instrumentality,  and  that  he  was  to  devote 
his  entire  time  and  energy  to  that  service.  Said 
instrument  contains  this  provision:  "The  said  society 
agrees  to  allow  the  said  party  of  the  second  part,  dur- 
ing the  year  1891,  for  expenses, per  cent,  of  the 

first  year's  premiums,  which  sl\all  be  in  lieu  of  all 
expenses  of  every  kind  and  nature  whatsoever,  charg- 
able  to  said  society,  including  rent  of  oflBce,  clerical 
hire,  cost  of  medical  examinations,  county,  state,  and 
city  licenses  to  agents,  and  a  reasonable  amount  of 
advertising."  This  offer  was  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  "because  it  is  not 
claimed  that  the  plaintiff  had  any  knowledge  of  the 
provisions  of  the  contract."  The  objection  was  sas- 
tained.  In  this  connection  the  defendant  also  offered 
to  prove  by  Mr.  Curran,  inspector  of  accounts  for 
defendant,  that  in  October,  1892,  he  inspected  the 
accounts  of  Durstine;  "that  in  such  inspection  he 
called  upon  Durstine,  or  his  employes,  for  a  statement 
of  the  unpaid  medical  examiner's  bills  for  his  agency; 
that  he  was  furnished  a  memorandum  of  such  unpaid 
bills,  and  the  bill  of  Dr.  Hannawalt  was  not  included 
therein."  It  was  said :  "The  defendant,  in  making  this 
offer,  states  that  it  does  not  expect  to  prove  that  the 
plaintiff  knew  what  was  upon  the  books  of  L.  B.  Durs- 
tine with  respect  to  the  account  in  question."  It  was 
further  stated  that  defendant  offered  to  prove  by  this 
witness  that  in  October,  1892,  he  received  for  the 
defendant  from  Durstine  four  thousand  five  hundred 
and  sixty-four  dollars  in  payment  of  a  balance  due 
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the  defendant  at  that  time;  that  this  did  not  include 
anything  on  unpaid  medical  examiner's  bills,  but  that 
Durstine  at  that  time  agreed  to  pay  these  bills  by  the 
last  of  December  of  that  year.  Objections  to  these 
offers  were  sustained  on  the  ground  that  they  were 
incompetent  as  against  the  plaintiff,  he  having  no 
knowledge  of  the  matter  sought  to  be  proven.  It 
being  conceded  that  the  plaintiff  had  no  knowledge 
of  the  provisions  of  the  contract  offered,  nor  of  the 
examination  made  by  Mr.  Curran,  nor  the  settlement 
between  him  and  Durstine,  it  is  clear  that  he  was  not 
bound  thereby,  and  that  these  facts  in  no  wise  consti- 
tute an  estoppel  against  the  plaintiff  to  make  claim 
for  compensation  from  the  defendant.  Plaintiff's  con- 
tract for  compensation  was  with  the  defendant,  and 
not  with  Durstine.  He  had  no  knowledge  of  the  agree- 
ment of  Durstine  with  the  defendant  to  pay  for  these 
medical  examinations,  and  was  not,  therefore,  bound 
to  look  to  Durstine  for  his  compensation.  Plaintiff 
made  no  representatons  that  misled  Mr.  Curran  in  his 
examination  of  Durstine's  accounts,  nor  in  the  settle- 
ment that  he  made  with  him.  We  think  it  entirely 
clear  that  this  evidence  was  incompetent  as  against 
this  plaintiff,  and  that  there  was  no  error  in  exclud- 
ing it. 

III.  Appellant  contends  that,  notwithstanding 
the  positive  testimony  of  the  plaintiff,  that  he  did  not 
receive  the  note  of  Durstine  in  payment  of  his  bill, 
yet,  under  all  the  circumstances  disclosed,  the  ques- 
tion whether  he  did  so  receive  the  note  should 
have  been  submitted  to  the  jury.  It  is  argued  that 
there  is  no  evidence  to  show  that  Durstine  had 
authority  to  bind  the  defendant  by  his  declarations 
made  to  the  plaintiff  concerning  the  financial  condi- 
tion of  the  defendant  or  of  the  Des  Moines  agency. 
The  declarations  of  Durstine  constitute  a  part  of  the 
transaction  upon  which   the  claim  of  payment  and 
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estoppel  are  based,  and  are  not  dependent  upon  the 
scope  of  the  authority  of  Durstine.  We  will  not  dis- 
cuss the  evidence  on  this  question  further  than  to  say, 
that  we  think  a  verdict  for  the  defendant  could  not 
have  been  sustained  under  it.  The  testimony  of  the 
plaintiff  stands  uncontradicted,  either  by  other  wit- 
nesses or  by  the  circumstances,  wherein  he  says  he 
did  not  accept  the  notes,  or  either  of  them,  in  pay- 
nlent  of  his  bill.  Our  conclusion  is,  that  the  judg- 
ment of  the  district  court  should  be  affirmed. 
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S.  L.  AuxiER  V.  Phillips  Taylor  and  D.  J.  Martin,  j^^i 

Appellants.  1^'^^' 
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Forfeiture  of  Laud  Contract:    notice     A  contract  for  the  sale  of  land 

1  provided  that  the  vendee  should  pay  the  price  on  March  1, 1895, 
and  that,  **if  said  amount  is  not  punctually  paid,  according  to  the 
foregoing  agreement  and  on  the  day  they  severally  become  due, 
time  being  the  essence  of  this  contract,"  the  vendor  "is  to  have 
the  right  to  declare  this  contract  null  and  void,  and  all  payments 
made  thereunder  and  all  improvements  made  thereunder  forfeited, 
by  giving  the  second  party  due  notice  thereof,  and  for  thirty  days 
prior  to  declaring  the  same  forfeited."  EM,  that  such  contract 
could  not  be  forfeited  for  failure  to  pay  the  price  on  March  1, 
1895,  until  after  thirty  days'  notice  by  the  vendor  to  the  vendee, 
that  he  elected  to  forfeit  it,  had  been  given,  and  continued  failure 
of  the  vendee  to  pay  within  thiriy  days. 

Same.    On  February  26, 1895,  the  vendee  admitted  in  a  letter  to  the 

2  vendor,  that  he  was  having  difficulty  in  raising  the  money,  but 
gave  no  intimation  of  intention  to  abandon  the  contract.  The 
vendor,  in  reply,  stated  where  the  deed  was;  that  the  vendor  could 
get  it  by  making  payment;  that  he  considered  the  agreement  for- 
feited, and  asked  if  the  vendee  had  any  objection  to  let  him  know. 
Heldj  this  was  not  the  notice  of  forfeiture  contemplated  by  the 
contract. 

Tender:    specific  performance.    A  purchaser  under  a  land  con- 
8    tract  is  not  bound  to  tender  the  balance  of  the  purchase  money 

before  bringing   the  suit  for  specific  performance,  where   the 

vendor  has  conveyed  the  land  to  a  third  person. 
Vol.  102  la -43 
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Appeal  from  Monroe  District  Court. — Hon.  M.  A.  Rob- 
BBTS,  Judge. 

TuBSDAY,  October  5,  1897. 

Thb  defendant,  Taylor,  entered  into  a  written 
agreement  to  sell  the  plaintiff  certain  land,  upon 
which  the  latter  paid  fifty  dollars  in  cash,  and  was  to 
pay  the  balance  of  the  purchase  price  March  1, 1895. 
This  he  failed  to  do,  and  on  the  eleventh  day  of  the 
same  month  Taylor  conveyed  the  land  to  Martin. 
The  plaintiff  demands  specific  performance,  and  the 
district  court  so  decreed.  The  defendants  appeal. — 
Affirmed. 

T.  B.  Perry  for  appellants. 

W.  8.  Dungan  and  T.  M.  Stuart  for  appellee. 

Ladd,  J. — Was  the  contract  forfeited  by  the  fail- 
ure of  the  plaintiff  to  make  payment  on  March  1, 
1895,  the  very  day  named  for  so  doing?  It  contains 
these  words:  "If  said  amount  is  not  punctually  paid, 
according  to  the  foregoing  agreements,  and  on  the  day 
they  severally  become  due,  time  being  the  essence  of 
this  contract,  then  the  party  of  the  first  part  is  to 
have  the  right  to  declare  this  agreement  null  and 
void,  and  all  payments  made  thereunder  and  all 
improvements  made  thereunder  forfeited,  by  giving 
the  second  party  due  notice  thereof,  and  for 
1  thirty  days  prior  to  declaring  the  same  for- 

feited." It  will  be  observed  that  forfeiture  does 
not  follow  as  a  consequence  of  non-payment,  but  only 
the  right  of  Taylor,  the  vendor,  to  declare  a  forfeiture. 
In  this  respect  the  contract  differs  radically  from  that 
considered  in  Land  Co.  v.  Mickel,  41  Iowa,  402,  There, 
the  contract  expressly  provided  that  the  rights  of  the 
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purchaser  cease  upon  the  failure  to  make  payment  on 
the  strict  terms  and  times  limited,  and  this,  without 
any  declaration  or  act,  as  absolutely  as  though  it  had 
never  been  made.  Here,  the  only  result  of  a  failure  to 
comply  with  its  terms,  is  the  right  accorded  the  vendor 
to  declare  it  null  and  void.  Thirty  days  after  this  is 
done,  and  the  vendee  notified,  the  agreement  stands 
forfeited.    Coles  v.  Shepard  (Minn.)  16  N.  W.  Rep.  153. 

II.  Nor  can  it  be  said  there  was  any  declara- 
tion of  forfeiture.  The  plaintiff  candidly  admitted 
in-  his  letter  of  February  26  that  he  was  having 
difficulty  in  raising  the  amount  of  money  required, 

but  gave  no  intimation  of  an  intention  to 
2         abandon  the  agreement.    Taylor,  in  reply,  told 

him  where  the  deed  was,  that  he  could  get  it  by 
making  the  payment,  that  he  considered  the  article 
of  agreement  forfeited,  and  asked  if  he  had  any  objec- 
tion, to  let  him  know.  The  fact  that  he  advised  him 
he  could  have  the  deed  at  the  bank  by  payment  of  the 
balance  of  the  purchase  price  clearly  indicates  that  he 
merely  expressed  the  opinion  regarding  forfeiture,  and 
did  not  so  elect.  If  he  so  intended,  however,  he  dis- 
posed of  the  land  within  the  thirty  days  allowed  by 
the  contract  after  notice  of  forfeiture,  and  placed  com- 
pliance with  his  part  of  the  contract  beyond  his 
power.  Auxier  was  entitled  to  this  time  within 
which  to  make  payment  and  take  his  deed.  Martin 
served  notices  of  ownership,  and  demanded  possession, 
but  these  did  not  recognize  the  agreement  with  Tay- 
lor, and  were  not  intended  as  notices  of  forfeiture. 
None  were  ever  given.  The  defendants  went  on  the 
theory  that  the  agreement  was  self-forfeiting,  and 
ignored  the  rights  of  the  plaintiff.  It  continued  in  full 
effect,  and  will  be  enforced. 

III.  No  tender  was  made  except  in  the  petition. 
None  was  necessary.  March  11,  1895,  the  plaintiff 
notified  Taylor  by  letter  that  if  the  latter  would  send 
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a  deed  to  the  bank,  drawn  as  directed,  he  would  pay  the 
money  due.    Taylor  made  no  response,  as  he  had 
8  that  day  conveyed  the  land  to  Martin,  render- 

ing it  impossible  for  him  to  make  the  conveyance 
as  agreed.  It  would  have  been  entirely  useless  then  to 
make  the  tender  and  demand  the  deed.  The  law  will 
not  indulge  in  idle  formalities.  See  Young  v.  Daniels^ 
2  Iowa,  126;  Laverty  v.  Hall^  19  Iowa,  526;  Harris  v. 
StonCy  8  Iowa,  322.  The  circumstances  of  this  case 
particularly  call  for  the  intervention  of  a  court  of 
equity.  The  conditions  of  the  contract  are  plain,  and 
the  defendants  are  without  excuse  in  attempting  to 
deprive  Auxier  of  the  benefits  accruing  from  his  pur- 
chase. Much  is  said  because  he  had  only  a  part  of  the 
price  in  ready  money,  but  the  evidence  shows  without 
dispute  that  he  had  arranged  for  the  balance.  It  was 
not  important  to  Taylor  from  whence  the  money 
came,  nor  was  it  discreditable  to  Auxier  that  he  was 
compelled  to  borrow,  by  mortgaging  the  land,  to  meet 
his  obligations.  The  decree  of  the  district  court  makes 
ample    provision    in    event    of    an    appeal,    and    is 

AFFIRMED. 


1108  2d        ^*  '^'  I^^^^i®^^;  Administrator,  v.  Allen  Waldbn,  d 
}jf  «||j  cil-y  Appellants. 

102     076 

140    367       Executor  and  AdmliiUtrator:    application  op  property.    The  heirs 

1    in   a   proceeding  for  the   sale  of   decedent's  real   property  to 

4    pay  her  debts  may,  for  the  purpose  of  exonerating  the  real  estate, 

invoke  an  order  of  the  court  for  a  proper  application  of  personal 

estate  which  the  administrator  claims  in  his  individual  right,  and 

has  failed  to  include  the  inventory. 

Jory  Trial  in  Probate:  construction  of  statute.  While  the  county 
1  court  existed,  jury  trial  therein  could  be  demanded  only  in  special 
cases  allowed  by  statute.  The  acts  which  transferred  its  powers  to 
the  circuit  court  authorize  a  jury  in  the  trial  of  claims.  Later 
acts  allow  one  in  on  contest  of  probate.  Held,  it  appears  to  be  the 
legislative  intent  to  limit  jury  trial  in  probate  to  cases  where  it  is 
specially  authorized,  and  hence  jury  trial  is  net  a  matter  of  right 
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in  a  contest  between  a  surviving  husband  and  heirs  of  his  wife, 
over  the  distribution  of  her  estate. 

ETidence:  personal  tbansaction  with  decedent.  Where  plain- 
2  tiff  is  a  surviving  husband  and  administrator  of  his  wife's  estate, 
and  defendants  are  the  wife's  heirs,  claiming  that  a  certificate  of 
deposit  in  the  wife's  name,  at  the  time  of  her  death  belonged  to 
her  estate,  the  husband  is  not  a  competent  witness  to  show  that  he 
became  the  owner  of  said  certificate  through  personal  transactions 
with  his  wife,  in  view  of  Code,  section  3639. 

Same.    That  a  party  against  whom  incompetent  testimony  as  to  a 
8    personal  transaction  with  a  deceased  person  is  introduced  has  a 
right  to  cross-examine  a  witness  does  not  cure  the  error  in  admit- 
ting the  testimony. 

Appeal  from  Appanoose  District  Court. — Hon.  T.  M. 

Feb,  Judge. 

Tuesday,  October  5, 1897. 

Plaintiff  is  the  administrator  of  the  estate  of 
Florence  DuJBBeld,  deceased,  who  was  his  wife.  Florence 
DuflBeld  died  without  issue,  and  with  only  uncles  and 
aunts  as  her  heirs  at  law,  who  are  the  defendants  in 
this  proceeding.  The  estate  of  Florence  DuflBeld  con- 
sisted of  real  estate  and  personal  property.  In  March, 
1895,  the  plaintiff  filed  in  the  district  court  his  petition 
representing  that  he  had  collected  the  claims  due  the 
estate,  and  sold  the  personal  property  belonging  thereto, 
and  that  the  proceeds  were  insuflttcient  to  pay  the  debts 
of  the  estate,  and  asked  an  order  for  the  sale  of  the 
real  estate  after  his  distributive  share  therein  should 
be  set  off  to  him.  The  defendants  answered,  denying 
that  the  personal  property  of  the  estate  was  insuflB- 
cient  to  pay  the  debts,  and  averring  that  the  plaintiff 
had  neglected  to  inventory  all  the  pei'sonal  property 
balonging  to  the  estate,  and  especially  a  certain  cer- 
tificate of  deposit  issued  by  the  Canterville  National 
Bank  for  between  nine  hundred  and  one  thousand 
dollars.  The  plaintiff,  in  a  reply,  denied  the  aver- 
ments of  the  answer,  and  upon  a  trial  of  the  issuer 
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the  court  found  that  during  the  pendency  of  the  pro- 
ceedings the  real  estate  had  been  sold,  in  a  proceeding 
by  the  husband  to  set  off  his  distributive  share,  and 
that  three  hundred  dollars  remained,  in  the  hands  of  the 
referees  appointed  to  admeasure  the  distributive  share, 
liable  for  the  debts  of  the  estate.  It  also  found  that 
the  personal  property  of  the  estate  was  insufficient  for 
the  payment  of  the  debts,  and  ordered  the  three  hun- 
dred dollars  in  the  hands  of  the  referees  to  be  paid  fo 
the  plaintiff  for  that  purpose.  From  the  order  of  the 
district  court  the  defendants  appealed. — Reversed. 

Hart  &  Posten  and  Vermilion  &  Valentine  for 
appellants. 

L.  G.  Mechem  and  Mahry  &  Payne  for  appellee. 

Granger,  J. — I.  The  defendants  demanded  a  j  ury 
for  the  trial  of  the  issues  presented,  which  the  court 
denied,  and  error  is  assigned  on  the  ruling.    Chapter  86, 

Acts  Twelfth  General  Assembly,  created  the  cir- 
1  cuit  and  abolished  the  county  court,  which  had 

exercised  probate  jurisdiction,  which  included 
orders  of  the  kind  sought  in  this  proceeding.  The  act 
referred  to,  transferred  jurisdiction  in  probate  matters 
to  the  circuit  court,  and  a  later  act,  abolishing  the 
circuit  court,  transferred  such  jurisdiction  to  the  dis- 
trict court.  In  the  county  court,  a  trial  by  jury  could 
be  demanded  in  those  cases  only  in  which  such  trial 
was  expressly  given.  Gilruth  v.  Gilruth,  40  Iowa,  346. 
Nothing  in  the  acts  changing  the  forum  indicates  a 
legislative  purpose  to  change  the  mode  of  trial  in  pro- 
bate proceedings,  except  in  particular  cases,  where  it 
is  specified.  Prior  to  1873,  a  jury  was  not  allowed  in 
the  establishment  of  claims  against  an  estate.  The 
a^^t  giving  the  circuit  court  jurisdiction  in  probate 
m^^tters  provides  for  a  j  ury  in  such  cases.    Code,  section 
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2411.  By  a  later  act, — Acts  Sixteenth  General  Assem- 
bly, chapter  11, — a  jury  trial  is  authorized  where 
the  probate  of  a  will  is  contested.  The  grant  of  such 
a  right  in  particular  cases,  after  abolishing  the  county 
court,  is  plainly  indicative  of  the  legislative  purpose, 
and  we  are  without  doubt  that,  in  such  proceedings  as 
this,  a  jury  trial  is  not  a  matter  of  right. 

XL  Florence  DuflBeld,  in  her  lifetime,  deposited 
in  the  Centerville  National  Bank  nine  hundred 
fifty-two  dollars  and  eighty  cents,  and  took  a  certifi- 
cate of  deposit  therefor  in  her  own  name.  After  her 
decease  the  plaintiff,  in  his  individual  capacity, 
indorsed  the  certificate,  and  the  bank  paid  him  the 
money  due  on  it.  It  is  this  money  that  the  defend- 
ants claim  belongs  to  the  estate,  and  should  be  used 
in  the  payment  of  the  debts,  and,  if  so  used,  it  would 
not  be  necessary  to  sell  the  real  estate.  This  money 
is  not  accounted  for  by  the  plaintiff  as  belonging  to 
the  estate.  The  only  items  in  the  inventory  are  a 
piano,  sewing  machine,  and  six  oil  paintings.  The 
certificate  of  deposit  was  in  evidence,  and,  by  the  cash- 
ier of  the  bank,  the  facts  as  to  its  issue  and  payment 
were  made  to  appear.  The  issue  should  now  be  defi- 
nitely in  mind,  which  is,  does  this  money  in  the  hands 
of  the  plaintiff,  belong  to  the  estate,  so  that  it  should 
appear  in  the  inventory?  The  certificate  was,  by  its 
terms,  payable  to  the  order  of  Florence  DuflBeld.  The 
testimony  of  the  cashier,  and  the  certificate,  unin- 
dorsed by  Mrs.  DuflBeld,  are  a  showing  of  ownership 
by  the  estate.  Tl^is  showing  should  be  overcome,  or 
the  inventory  be  made  to  show  the  money  as  belong- 
ing to  the  estate.  Mr.  Duflield  was  a  witness  for  plain- 
tiff, and  was  asked  whose  property  the  certificate  was 

when  he  got  it  cashed.    Against  objections  to 
2  his  competency,  he  was  permitted  to  answer, 

and  he  said,  at  first,  that  he  thought  it  was  his 
property.    A  cross-examination  made  it  appear  that 
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his  claim  of  ownership  was  through  a  personal  transac- 
tion with  his  wife.  Defendants  then  asked  the  court 
to  strike  out  the  answer  showing  him  to  be  the  owner 
of  the  certificate,  which  the  court  refused  to  do.  In 
this,  we  think,  the  court  was  in  error.  The  situation 
was  such  that  the  money  must  belong  to  the  estate 
unless  DuflBeld  should  show  himself  the  owner,  and 
that  could  only  be  done  by  showing  a  personal  trans- 
action with  his  wife  by  which  he  became  the  owner. 
It  is  thought  by  appellee  that  the  point  is  not  con- 
trolled by  Code,  section  3639,  but  it  seems  to  us  to  be 
clearly  within  its  provisions.  The  defendants  are 
heirs  at  law  of  Mrs.  DuflBeld.  The  plaintiff  is  her  hus- 
band, seeking  to  prove  a  personal  transaction  with  her 
to  establish  a  right  as  against  her  heirs  at  law.  The 
section  provides  that:  '*No  party  to  any  action  or 
proceeding,  nor  any  person  interested  in  the  event 
thereof,  *  *  *  shall  be  examined  as  a  witness  in 
regard  to  any  personal  transaction  or  communica- 
tion between  such  witness  and  a  person  at  the 
commencement  of  such  examination  deceased 
•  *  *;  against  the  ♦  *  *  heir  at  law,  *  *  *  or  sur- 
vivor of  such  deceased  person."  Omitting  the  fact  that 
DuflBeld  is  a  party,  in  a  representative  capacity,  and  it 
Btill  remains  that  he  is  a  witness  interested  in  the 

event  of  the  suit,  and  clearly  within  the  letter 
8  of  the  law  making  him  incompetent.    It  is  said 

that  appellants  had  a  right  to  cross-examine  the 
witness.  But  that  would  not  cure  the  error,  for  the 
incompetent  evidence  would  stiU  remain.  It  was 
their  right  to  have  the  evidence  excluded,  and  not 
considered.  It  is  also  said  that  the  only  question  that 
can  be  considered  is  whether  or  not  there  is  suflBcient 
personal  assets  in  the  hands  of  the  administrator  to 
pay  the  debts,  by  which  is  meant  that,  whatever  may 
be  the  facts,  no  order  can  be  made  as  to  the  proceeds 
of  the  certificate.    It  is  hardly  to  be  believgd  that 
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heirs  at  law  must,  knowing  that  personal  property 
belonging  to  an  estate  is  not  inventoried,  and  is  in  the 
hands  of  an  administrator,  submit  to  a  sale  of  the  real 
estate,  in  which  they  have  an  interest,  without  the 
right  to  invoke  the  order  of  the  court  for  a  proper 
application  of  the  personal  estate.  That  is  what  is 
sought  in  this  (iase.  No  objection  is  made  to  this  form 
of  procedure,  and  we  need  iiot  determine  its  regularity. 
A  query  is  submitted  as  to  the  right  of  creditors 
of  the  estate  in  case  the  money  is  misappropriated  or 
lost.    The  case  is  not  before  us  on  such  a  state  of  facts. 

We  are  to  assume,  for  the  purposes  of  this  case, 
4         that,  if  the  money  belongs  to  the  estate,  it  will 

be  placed  there.  We  assume  that  no  one  would 
contend  that  the  creditors  must  lose  because  of  such 
default  if  the  remaining  property  of  the  estate  was 
suflBcient  to  pay  the  debts.  It  is  simply  a  question  of 
the  class  of  property  to  be  applied.    The  judgment  is 

BEVEESED. 


State  of  Iowa,  Appellant,  v.  W.  H.  Burling. 

Forgery.  An  instrument  reading,  "13  hogs  2730.  H.  Barnes,"  does 
not  on  its  face  create,  or  purport  to  create,  any  pecuniary  demand 
or  obligation  nor  any  right  or  interest  in  or  to  any  property  what- 
ever, within  Code,  1878,  section  3917,  defining  forgery  as  falsely 
making,  with  intent  to  defraud,  any  instrument  in  writing,  being  or 
purporting  to  be  an  act  of  another,  by  which  any  pecuniary  demand 
or  obligation,  or  any  right  or  interest  in  or  to  any  property  what- 
ever, is  or  purports  to  be  created. 

IndictmeDt:  uttering.  An  averment  in  an  indictment  for  uttering 
a  forged  instrument  which  is.  not  on  its  face  the  subject  of  forgery, 
that  the  instrument  was  designed,  meant,  and  intended  to  create 
a  legal  liability  against  certain  persons,  brings  the  instrument 
within  Code,  1878,  section  8917,  defining  forgery  as  the  falsely 
making,  altering,  forging  or  counterfeiting,  with  intent  to  defraud, 
any  instrument  in  writing  being  or  purporting  to  be  the  act  ol 
another,  by  which  any  pecuniary  demand  or  obligation,  or  anj 
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right  or  interest  in  or  to  any  property  whatever,  is  or  purports  to 
be  created,  as  it  does  not  matter  whether  the  instrument  if  true 
would  have  created  a  legal  liability  or  not. 

Appeal  from  Fayette  District  Court. — Hon.  L.  E.  Fel- 
lows, Judge. 

Wbdnbsday,  Ootobbb  6,  1897. 

The  defendant  was  indicted  for  the  crime  of 
uttering  and  publishing  as  true  a  false  and  forged 
instrument.  The  court  directed  the  jury  to  find  a 
verdict  of  not  guilty,  which  was  done,  and  the  defend- 
ant was  discharged.    The  state  appeals. — Reversed. 

Milton  Remley,  attorney  general,  Ainsworth  & 
Ainsworth,  and  H.  P.  Hancock^  county  attorney,  for  the 
state. 

Clements  &  Clements  for  appellee. 

KiNNB,  C.  J. — I.  The  material  part  of  the  indict- 
ment is  as  follows:  "That  W.  H.  Burling,  at  and 
within  said  county,  on  the  third  day  of  December,  A. 
D.,  1894,  did  unlawfully,  feloniously,  falsely,  utter  and 
publish,  as  true  and  genuine,  a  certain  false,  forged, 
and  counterfeit  instrument  in  writing,  known  as  a 
'weigh  ticket,'  as  a  true  and  genuine  instrument  of 
one  H.  Barnes,  which  false  and  forged  instrument  is 
in  the  words  and  figures  following:  *12  hogs  2730. 
H.  Barnes;'  said  instrument  purporting  to  be  the 
number  and  weight  of  certain  hogs  weighed  by  said 
H.  Barne^  for  the  firm  of  Owens  &  Cook,  as  their 
agent,  and  delivered  as  such  by  said  Barnes  to  said  W. 
H.  Burling,  and  same  creating  a  pecuniary  demand 
and  obligation  against  said  firm  ot  Owens  &  Cook, — 
with  intent  then  and  there  to  do  damage  and  to 
defraud  said  firm  of  Owens  &  Cook,  he,  the  said  W.  H. 
Burling,  at  the  time  be  so  uttered  and  published  said 
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instrument,  well  knowing  the  same  to  be  false,  forged, 
and  counterfeit,  contrary  to  the  statute,  etc.  And  so 
the  grand  jurors  aforesaid  accuse  him,  the  said  W.  H. 
Burling,  of  the  crime  of  uttering  and  publishing  as 
true  a  false  and  forged  instrument  as  aforesaid,  com- 
mitted at  the  time  and  place,  and  in  the  manner 
aforesaid."  The  defendant  pleaded  not  guilty.  On 
the  trial,  most  of  the  evidence  was  ruled  out,  upon 
objections  that  it  was  irrelevant,  and  that  there  was 
no  allegation  in  the  indictment  of  the  purchase  of 
hogs  by  Barnes  from  the  defendant;  that  the  instru- 
ment was  not  suflBcient  in  and  of  itself  to  be  made  the 
basis  of  the  crime  charged,  and  that  no  extrinsic  facts 
were  alleged  in  support  of  the  instrument,  so  as  to 
make  it  the  basis  of  the  crime  charged;  that  the  alle- 
gations of  the  indictment  -did  not  constitute  a  public 
offense;  that  the  indictment  alleged  that  the  instru- 
ment, as  it  now  is,  was  delivered  to  the  defendant  by 
H.  Barnes,  the  agent  for  Owens  &  Cook. 

11.  The  only  question,  then,  presented  for  our  con- 
sideration, is  the  suflBciency  of  the  indictment.  Our 
statute  provides:  "If  any  person  utter  and  publish  as 
true  any  record,  *  *  *  or  any  other  instrument  of 
writing  mentioned  in  the  preceding  section,  knowing 
the  same  to  be  false,  altered,  forged  or  counterfeited, 
with  intent  to  defraud,  he  shall  be  punished.  *  *  *" 
Code  1873,  section  3918.  The  preceding  section 
referred  to  is  one  defining  forgery,  and  the  material 
part  thereof  reads  thus:  "If  any  person  with  intent 
to  defraud  falsely  make,  alter,  forge  or  counterfeit  any 
public  record,  *  *  *  or  any  instrument  in  writing 
being,  or  purporting  to  be,  the  act  of  another,  by 
which  any  pecuniary  demand  or  obligation,  or  any 
right  or  interest  in  or  to  any  property  whatever,  is  or 
purports  to  be  created,  increased,  transferred,  con- 
veyed, discharged  or  diminished,  he  shall  be  punished. 
♦    ♦    *"    Code  1873,  section  3917.    It  is  not  seriously 
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claimed  that  the  instrument  set  out  in  the  indictment 
might  not  be  the  subject  of  forgery,  and  therefore  of 
being  uttered  as  a  forged  instrument,  if  such  facts 
were  stated  in  the  indictment  as  showed  it  to  be,  or 
purport  to  be,  the  act  of  another,  by  which  any  pecun- 
iary demand  or  obligation  is  or  purports  to  be  created. 
The  claim  on  part  of  appellee  is  that  on  its  face  the 
instrument  does  not  create  any  such  demand  or  obli- 
gation, nor  purport  to  do  so,  and  therefore  the  indict- 
ment, to  be  good,  must  set  forth  such  extrinsic  facts 
as  will  show  that  it  is  an  instrument  of  that  character. 
We  think  it  must  be  conceded  that  an  instrument 
reading,  "12  hogs  2730.  H.  Barnes,"  does  not  on  its 
face  create  or  purport  to  create  any  pecuniary 
demand  or  obligation,  nor  any  right  or  interest  in 
or  to  any  property  whatever.  On  its  face  it  is 
not  such  an  instrument  as  is  the  subject  of 
forgery.  That  it  may  be  shown  by  extrinsic  alle- 
gations and  evidence  to  be  such  an  instrument 
as  is  embraced  within  the  sections  defining  forgery 
and  the  uttering  of  forged  papers  there  is  no  doubt. 
Are  such  facts  suflBciently  pleaded  to  bring  the  instru- 
ment within  the  sections  referred  to?  We  have  said 
that  "purport"  means  the  design  or  tendency;  mean- 
ing; import.  State  v.  Sherwood,  90  Iowa,  553.  The 
indictment,  then,  must  be  construed  to  charge  that 
the  instrument  set  out,  in  its  altered  condition,  was 
designed,  meant,  and  intended  to  create  a  legal  lia- 
bility against  Owens  &  Cook.  It  does  not  matter 
whether  in  fact,  if  true,  the  instrument  would  have 
created  a  legal  liability.  The  question  is,  did  it  pur- 
port so  to  do?  Was  it  intended  or  designed  to  create 
such  a  liability?  The  charge  in  the  indictment,  in 
legal  effect,  is  that  it  was  so  meant  and  designed,  and 
that  is  suflBcient.  All  that  the  statute  requires  is  that 
the  act  charged  as  the  offense  be  stated  with  such  a 
degree  of  certain tj^,  in  ordinary  and  concise  language, 
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and  in  sach  a  manner,  as  to  enable  a  person  of  com- 
mon understanding  to  kijow  what  is  intended,  and  the 
court  to  pronounce  judgment  upon  a  conviction, 
according  to  the  law  of  the  case.  Code  1873,  section 
4305.  The  indictment  fully  complies  with  the  above 
requirements. 

III.  From  what  appears  in  the  record,  it  is  evident 
that  the  trial  court  construed  the  indictment  as  charg- 
ing that  the  instrument  in  question  was  delivered  to 
the  defendant  in  the  condition  that  it  appears  in  the 
indictment.  The  court  appears  to  have  misappre- 
hended the  force  and  effect  of  the  language  used.  The 
charge  is  plainly  made  that  the  instrument  as  set  out 
was  a  false  and  forged  instrument,  and  that  was  the 
instrument  which  defendant  is  charged  with  uttering. 
The  court  therefore  erred  in  its  rulings  in  rejecting 
the  testimony  offered  by  the  state. — Reversed. 
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State  of  Iowa  v.  Edwin  Clark,  el  al.,  Appellants.  jior-^ 

Eleetion  Jadges:    REFusI^7a  tote.    The  court  charged  that,  in  order  jhioe  744 

to  convict  of  refusing  a  vote  it  must  be  shown  that  the  voter  had  '^"Isj 

complied  with  all  requisites  provided  by  law  necessary  to  make  it  ^^ 

the  duty  of  the  judges  to  receive  his  vote,  or  that  he  offered  to 

1  comply  therewith  and  was  prevented  by  the  judges,  or  that  after 
he  offered  to  comply  with  all  such  requisites,  defendants  wilfully 
refused  to  receive  his  vote.  Held,  error,  for  the  reason  that  under 
this  charge  the  jury  might  find  defendants  guilty  whether  a  vote 
was  offered  them  at  a  proper  time,  or  not. 

Samb.  To  render  judges  of  election  guilty  of  wilfully  refusing  the 
vote  of  an  elector  under  Code  1873,  section  4004,  the  offer  to  vote 

2  must  have  been  made  to  defendants  while  acting  officially  as 
judges  of  election,  and  an  offer  made  before  the  election  board 
was  organized  is  not  sufficient. 

Test  oath.  A  refusal  to  receive  a  vote  after  refusing  the  prescribed 
test  oath  is  just  as  much  a  \  iolation  of  law  as  though  a  ballot 
offered  after  taking  such  oatli  had  been  refused,  and,  to  consti- 

8  tute  a  compliance  with  the  law,  it  is  not  required  that  the  person 
who  offers  his  vote  shall  take  the  oath  before  some  other  official 
qualified  to  administer  it. 
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"Wilful"  defined.  Whether  the  refusal  of  a  vote  was  with  or  with- 
out just  grounds  for  believing  the  refusal  to  be  lawful  is  wholly 
immaterial  in  determining  whether  or  not  the  refusal  was  wilful 
4  within  Code  1878,  section  4004,  making  judges  of  election  guilty 
of  an  offense  for  wilfully  refusing  a  vote  of  a  person  who  com- 
plies with  the  requisites  prescribed  by  law  to  prove  his  qualifica- 
tion. 

Harmless  error.  Judges  of  election  cannot  complain,  on  api)eal  from 
a  conviction  under  Code  1873,  section  4004,  for  wilfully  refusing  a 
A  ote  of  a  person  who  complied  with  the  requisites  prescribed  by 

4  law  to  prove  his  quali  Heat  ions,  of  an  instruction  which  requires 
that  the  refusal  shall  have  been  without  just  grounds  for  believing 
it  to  be  wilful,  as  the  error  is  favorable  to  them. 

Instrnctions  Conflicting:  degree  of  proof.  A  portion  of  a  charge 
in  a  criminal  case,  authorizing  the  determination  of  certain  facts 

5  in  the  case  by  a  preponderance  of  evidence,  is  prejudicial,  not. 
withstanding  the  jury  were  told  in  other  portions  of  the  charge 

6  that  they  must  be  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  of  every  material  allegation  of  the  indictment,  before  they 
could  convict. 

Provinob  of  jury.  The  jury  was  told  in  regard  to  ascertaining 
whether  defendants  in  doing  what  they  did  honestly  intended  to 
comply  with  the  law,  or  wrongfully  intended  to  disregard  it,  that 
"you  should  consider  the  interest  defendants  had  in  the  election 
as  shown  by  the  evidence,  if  any,  and  the  feeling  between  the 
voter  and  defendants  as  shown  by  the  evidence,  and  from  all  the 
facts  and  circumstances  fairly  considered  by  you,  determine 
whether  or  not  the  doing  of  the  act  complained  of,  by  the  defen- 
dants, and  proven  by  the  preponderance  of  the  evidence  were  done 
with  an  honest  intention  to  comply  with  the  law  or  with  the 
wrong  intention  to  disregard  it,  and  having  determined  these  qaes- 
tions  from  the  evidence,  you  should  render  a  verdict  in  accordance 
therewith."  Held,  erroneous  because  it  appears  to  assume,  and 
may  have  induced  the  jury  to  believe  that  the  acts  essential  to  the 
crime  charged,  had  been  shown  by  the  evidence. 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Wednesday,  October  6,  1897. 

The  defendants,  Edwin  Clark  and  J.  B.  Story, 
were  convicted  of  the  offense  of  refusing,  as  judges  of 
election,  to  receive  a  vote  which  was  duly  tendered. 
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and  from  a  judgment  which  required  each  of  them  to 
pay  a  fine  of  twenty  dollars  and  costs  they  appealed. — 
Beversed. 

Cato  Sells  for  appellant  Clark. 

Matt  Gaasch  and  J.  D.  &.  C.  Nichols  for  appellant 
Story. 

Milton  Remley^  attorney  general,  for  the  state. 

Robinson,  J, — On  the  eleventh  day  of  March,  1895, 
an  election  was  held  in  independent  district  No.  7  of 
Jackson  township,  in  the  county  of  Benton,  for  the  pur- 
pose of  choosing  a  school  director,  and  the  defendants 
were  judges  of  the  election.  The  indictment  charges 
•that  at  that  election  they  wilfully  refused  the  vote  of 
one  J.  C.  Shaw,  who  insisted  that  he  was  entitled  to 
vote,  and  offered  to  make  oath  to  his  qualifications  as 
a  voter,  and  wilfully  refused  to  administer  the  oath 
which  Shaw  offered  to  take.  It  appears  that  Shaw 
was  of  foreign  birth;  that  he  came  to  this  country 
when  about  three  years  of  age,  but  that  he  had  never 
received  naturalization  papers.  It  also  appears  that 
he  had  voted  for  years,  and  was  one  of  the  directors  of 
the  district,  and  that  his  right  to  vote  had  not  been 
challenged  previous  to  the  election  in  question.  There 
is  evidence  which  tends  to  show  that  at  some  time 
during  the  meeting  at  which  the  election  was  held  he 
offered  to  vote;  that  questions  were  asked  him  in 
regard  to  his  qualifications  as  an  elector;  that  the 
defendants  expressed  the  opinion  that  he  was  not 
entitled  to  vote;  that  Shaw  then  said,  "I  will  swear  in 
my  vote,  and  I  will  take  the  responsibility,"  but  that 
an  oath  was  not  administered  to  him,  and  he  did  not 
vote.  The  defendants  claim  that  the  conversation  in 
regard  to  the  qualifications  of  Shaw,  and  his  offer,  if 
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any,  to  swear  to  them,  occurred  before  the  election 
board  was  organized,  and  that  he  did  not  make  any 
offer  after  the  poll  was  opened.  Shaw  also  testified 
that  he  claimed  to  be  entitled  to  vote  because  he  had 
been  in  the  army,  and  for  the  further  reason  that 
while  he  was  but  a  child  his  father  had  voted. 

I.  The  third  paragraph  of  the  charge  given  to 
the  jury  is  as  follows:  "(3)  Before  you  will  be  justi- 
fied in  convicting  the  defendants  of  the  offense  charged, 

you  must  be  satisfied  beyond  a  reasonable 
1  doubt, — Fi7'st,  that  said  Shaw  had  complied  with 

all  the  requisites  provided  by  law  necessary  to 
make  it  the  duty  of  the  defendants  to  receive  his  vote, 
or  that  he  offered  to  comply  therewith,  and  was  pre- 
vented from  so  doing  by  the  wilful  refusal  on  the 
part  of  the  defendants  to  permit  him  to  do  so;  or, 
second^  that  after  the  said  Shaw  had  offered  to  comply 
with  all  the  requisites  prescribed  by  law  to  entitle 
him  to  vote,  that  the  defendants  wilfully  refused  to 
receive  his  vote."  The  appellants  contend  that  this 
portion  of  the  charge  was  erroneous  for  several  rea- 
sons, among  which  is  this:  that  the  jury  could  have 
found  the  defendants  guilty  without  finding  that  they 
at  any  time  refused  to  receive  the  vote  of  Shaw.  That 
seems  to  have  been  true,  for  the  jury  was  told,  in 
effect,  that  it  would  be  justified  in  convicting  the 
defendants  ''if  Shaw  had  complied  with  all  the  requis- 
ites provided  by  law  necessary  to  make  it  the  duty  of 
the  defendants  to  receive  his  vote,"  whether  he  offered 
it  or  not.  That  this  is  erroneous  is  clear,  and  that  it 
may  have  been  prejudicial  is  shown  by  the  fact  that 
there  is  much  evidence  which  tends  to  show  that  the 
judges  of  election  were  not  ready  to  receive  votes 
when  Shaw  made  the  offer  upon  which  he  relies.  Sec- 
tion 619  of  the  Code  of  1873  provides  as  follows: 
"Any  person  offering  to  vote,  whether  his  name  be  on 
the  register  or  not,  may  be  challenged  as  unqualified  by 
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any  judge  or  elector;  and  it  is  the  duty  of  each  of  the 
judges  to  challenge  any  person  offering  to  vote  whom 
he  knows  or  suspects  not  to  be  duly  qualified."  The 
next  section  is  as  follows:  "620.  .When  any  person  is 
so  challenged,  the  judges  shall  explain  to  him  the 
qualifications  of  an  elector,  and  may  examine  him  as 
to  his  qualifications  as  an  elector,  and  if  the  person 
insists  that  he  is  qualified,  and  the  challenge  is  not 
withdrawn,  one  of  the  judges  shall  tender  to  him 
the  following  oath:  *You  do  solemnly  swear  that  you 
are  a  citizen  of  the  United  States,  that  you  are  a  resi- 
dent of  this  precinct,  that  you  are  twenty-one  years  of 
age  as  you  verily  believe,  that  you  have  been  a  resi- 
dent of  this  county  sixty  days,  and  of  this  state  six 
months  next  preceding  this  election,  and  that  you 
have  not  voted  at  this  election,'  and  if  he  takes  such 
oath  his  vote  shall  be  received."  Some  of  the  evi- 
dence tended  to  show  that  the  defendants  not  only 
suspected,  but  believed,  that  Shaw  was  not  a  qualified 
voter,  and  that  there  was  reason  for  that  belief. 
Hence  it  would  have  been  their  duty  to  challenge  him 
had  he  tendered  his  vote,  and  to  have  tendered  to  him 
the  oath  provided  for  by  section  620,  if,  after  the 

proper  examination  and  explanations  had  been 
2         made,  he  insisted  that  he  was  entitled  to  vote. 

But  the  offer  to  vote,  the  challenge,  and  the 
examinations  and  the  explanations  should  have  been 
made  while  the  defendants  were  acting  oflicially  as 
judges  of  election;  and  to  constitute  the  offense  of 
which  the  defendants  are  accused  an  offer  to  vote 
while  they  were  so  acting  was  essential. 

II.  It  is  also  urged  that  the  third  paragraph  of  the 
charge  is  erroneous,  for  the  reason  that  it  authorized 
the  conviction  of  the  defendants  if  Shaw  offered  to  com- 
ply with  the  provision  of  the  law  which  made  it  neces- 
sary for  them  to  receive  his  vote,  while  section  4004  of 
the  Code  of  1873,  makes  a  judge  of  election  who  wilfully 
Vol.  102  Ia-44 
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refuses  a  vote  guilty  of  an  offense,  only  when  the  per- 
son whose  vote  is  refused  "complies  with  the  requisites 
prescribed  by  law  to  prove  his  qualifications/' 

3  We  do  not  think  the  objection  thus  made  is  well 
founded.    It  is  the  duty  of  one  of  the  judges  of 

election  to  tender  the  statutory  oath  if  the  person 
offering  to  vote  insists,  after  the  required  explanations 
are  made,  that  he  is  entitled  to  vote,  and  the  person 
so  offering  his  vote  complies  with  the  law  when  he 
offers  to  take  that  oath  to  be  administered  by  one  of 
the  judges  of  election.  And  in  case  such  judges  refuse 
to  administer  the  oath,  it  is  not  necessary,  to  consti- 
tute a  compliance  with  the  law,  that  the  person  who 
offers  his  vote  take  the  oath  before  some  other  oflScial 
qualified  to  administer  it. 

III.  The  sixth  paragraph  of  the  charge  contains 
the  following:  "(6).  The  word  'wilfully,'  when  used 
in  a  statute  creating  a  criminal  offense,  implies  the 
doing  of  the  act  purposely  and  deliberately,  in  viola- 
tion of  law,  without  just  grounds  for  believing  the  act 
to  be  lawful."  The  appellants  contend  that  the 
definition  thus  given  is  erroneous,  and  that,  we  think, 

is  true.    Whether  the  act  in  question  was  done 

4  with  or  without  "just  grounds  for  believing"  it 
to  be  lawful,  was  wholly  immaterial.    If  it  was 

done  purposely  and  deliberately,  it  was  done  wilfully, 
within  the  meaning  of  the  statute.  State  v.  Teeters^ 
97  Iowa,  458.  See,  also,  Parker  v.  Parker,  102  Iowa, 
500.  But  the  error  was  favorable  to  the  defendants, 
and  they  were  not  in  any  manner  prejudiced  by  it. 
The  same  is  true  of  other  portions  of  the  same  para- 
graph. 

IV.  The  closing  part  of  the  sixth  paragraph 
instructed  the  jury  in  regard  to  ascertaining  whether 
the  defendants  in  doing  what  they  did,  "honestly 
intended  to  comply  with  the  law,  or  wrongfully 
intended  to  disregard  its  provisions,"  in  language  as 
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follows:    "And  for  this  purpose  you  should  consider 
the  interest  that  defendants  had  in  the  said 

5  election,  as  shown  by  the  evidence,  if  any,  and 
the  feeling  between  the  defendants  and  the  said 

Shaw,  as  shown  by  the  evidence,  and  from  all  these 
facts  and  circumstances,  fairly  considered  by  you, 
determine  whether  or  not  the  doing  of  the  acts  com- 
plained of  by  the  defendants,  and  proven  by  a  pre- 
ponderance of  the  evidence,  were  done  with  an  honest 
intention  to  comply  with  the  law,  or  with  a  wrongful 
intention  to  disregard  the  provisions,  and,  having 
determined  these  questions  from  the  evidence,  you 
should  render  a  verdict  in  accordance  therewith." 
This  portion  of  the  charge  was  eiToneous,  for  reasons 
already  stated  in  regard  to  the  first  part  of  the  same 
paragraph,  and  we  think  it  may  have  been  prejudicial, 
for  the  reason  that  it  appears  to  assume,  and  may 
have  induced  the  jury  to  believe,  that  the  acts  of 
which  the  state  complains  had  been  proven  by  the 
evidence,  thus  taking  that  question  from  the  jury; 
and  for  the  further  reason,  if  the  jury  under- 

6  stood  that  it  w.as  to  determine  the  facts  in  the 
controversy,  that  it  might  do  so  from  a  mere 

preponderance  of  the  evidence.  It  is  true,  other  por- 
tions of  the  charge  instructed  the  jury  that  it  must  be 
satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  of  every  material  allegation  of  the  indictment 
before  it  could  convict,  but  the  portion  of  the  charge 
in  question  was  in  conflict  with  that  instruction,  and 
it  cannot  be  told  what  the  jury  followed.  It  is 
claimed  for  the  state  that  there  wiis  no  conflict  in  the 
evidence,  but,  if  so,  it  shows  that  the  examination  of 
Shaw,  and  the  refusal  of  his  vote,  if  it  was  refused, 
occurred  before  the  defendants  were  ready  to  receive  the 
votes,  and  that  is  especially  true  of  Clark.  For  the 
errors  pointed  out,  the  judgment  of  the  district  court 

is  REVERSED. 
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!2B  CorpiiA  Delietl:    arson.    The  phrase  **corpu8  delicti"  includes  two  ele- 

7^  ments:    Firsf,  that  a  certain  result  has  been  produced^  as  that  a 

j^    ^  man  has  died,  or  a  building  has  been  burned  or  a  piece  of  property 

140    46q  9    is  not  in  its  owner's  possession;  second,  that  some  one  is  criminally 

responsible  for  the  result.    Citing  Ruloffv.  People^  18  N.  Y.  179; 
People  V.  Bennett,  49  N.  Y.  137;  Winslow  v.  8taU,  76  Ala  42;  Pitts 
V.  ataUy  48  Miss.  472. 
Circumstantial  evidence.    Direct  evidence  is  not  indispensable  to 
establish  either  of  the  elements  of  the  corpus  delicti  in  a  criminal 

10  trial,  but  when  circumstantial  evidence  is  relied  on  it  must  be  of 
the  most  cogent  and  irresistible  kind. 

Elements  op.  In  an  arson  case,  to  warrant  conviction,  there  must  be 
9  satisfactory  proof  that  the  building  was  feloniously  and  malidously 
burned  by  some  one  and  not  accidentally  burned. 

BuLE  APPLIED.  The  existence  of  the  corpus  delicti  may  be  found  by 
the  jury  where  the  evidence  showed  that  early  in  the  evening  of  the 
night  of  the  fire  a  rain  storm  commenced  which  changed  to  sleet 
and  finally  to  snow;  that  defendant  had  been  making  threats 
against  both  his  brother  and  H,  owner  and  tenant,  respectively; 
that  he  made  contradictory  statements  as  to  his  whereabouts 
on  that  evening;  that  he  was  last  seen  on  such  evening  about 
10  or  10:30  o'clock,  in  F;  that  the  barn  burned  was. between 
F  and   his  house  and  he  could  pass  it  on  going  home  without 

11  going  far  out  of  his  way;  that  on  the  forenoon  of  the  same 
day  he  passed  the  barn  and  remarked  to  a  companion  about  it, 
and,  in  the  same  connection,  said  he  was  going  to  get  even  with 
the  man  who  was  using  it;  that  as  soon  as  the  snow  went  off, 
which  was  within  a  week,  footprints,  similar  in  size  and  style  to 
those  made  by  defendant,  were  found  leading  from  near  the  barn 
to  or  near  the  gate  of  defendant's  premises;  and  that  after  defend- 
ant's preliminary  examination  he  tried  to  intimidate  some  of  the 
witnesses  against  him.  Citing  Brooks  v.  State,  61  Ga.  612;  Carlton 
V.  People  (ill.)  87  N.  E.  Rep.  244;  folate  v,  Eallock  (Wis.)  26  N.  W. 
Rep.  672;  and  PeopU  v.  Eaton  (Mich  )  26  N.  W.  Rep.  702. 

Evidence:  akson.  On  the  trial  of  one  charged  with  burning  his  barn 
which  was  in  possession  of  defendant's  brother  as  lessee,  on 
November  24,  a  witness  testified  that  in  the  previous  Octobe  • 
defendant  told  witness  that  he  was  going  to  get  even  with  H  and 
1  his  brother.  Held,  that  it  was  not  error  to  overrule  an  objection  to 
the  question,  **what,  if  anything,  did  he  say  about  dynamite?"  and 
permit  the  witness  to  testify  that  "he  asked  me  to  come  out  to  bis 
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place,  and  asked  me  if  I  understood  the  use  of  dynamite,  and  I  told 
him  that  I  did" 

S\MB.    Audit  was  not  error  to  admit  evidence  that  the  defendant 
2    said  he  was  going  to  get  even  ^  ith  K  and  his  brother,  and  that  he 
8    would  give  witness  twenty-five  dollars,  and  all  witness  had  to  do 
was  to  touch  a  match. 

Opinion  evidence.  One  witness  testified  that  he  had  noticed  certain 
peculiarities  in  defendant's  footprints,  that  certain  tracks  leading 
from  the  railroad  to  the  burned  building,  and  in  the  direction  of 
defendant's  property,  had  the  same  peculiarities.    Another  testi- 

6  fied  that  there  was  a  similarity  between  the  tracks  described  by 
the  former  witness  and  those  made  by  defendant,  and  that  he 
thought  they  were  the  same.  Htld,  that  such  evidence  was  not 
objectionable  because  it  consisted  of  the  witnesses'  opinion.  Cit- 
ing Crums  V.  UlaU  (Tex.  App.)  13  S.  W.  Rep  868,  and  StaU  v. 
Ward,  01  Vt.  158. 

liELEVANCY.  Evidence  that  on  January  29,  after  the  fire,  witness 
heard  defendant  say  to  a  companion  that  he  was  smart  enough 
and  sharp  enough  to  cover  up  his  tracks,  and  that  when  this 
blowed  over  he  would  open  up  the  battle,  was  not  admissible, 

7  when  the  witness  gave  only  the  one  sentence,  and  did  not  pre- 
tend to  know  what  the  conversation  was  about,  and  there  was 
nothing  to  show  that  the  defendant's  statements  related  either  to 
the  offense  charged  or  to  those  whose  property  was  burned. 

Exclusion:  Harmless  error.  The  exclusion  of  the  question  to  a 
witness  for  the  state,  if  he  did  not  understand  that  he  was  to  be 
given  his  liberty  after  testifying  in  the  case,  if  erroneous,  is  not 
5  prejudicial,  where  the  witness  in  answer  to  questions  which  were 
not  objected  to,  explained  that  he  was  held  under  bond  to  appear 
as  a  witness  in  the  case,  and  being  unable  to  furnish  it,  was  com- 
mitted to  jail. 

Impeachmknt.    A  witness  cannot  be  impeached  by  cross-exam ina- 
4    tion  eliciting  that  he  has  been  in  jail  a  number  of  times  in  the 
county,  and  that  he  has  had  trouble  with  the  ofiicers. 

New  Trial:  misconduct  of  counsel.  Defendant  was  not  entitled 
to  a  new  trial  because  the  state's  counsel,  in  his  closing  argument 
to  the  jurv,  said:    "There  are  witnesses  who  know  that  this  man 

11  was  not  at  home  that  night  (referring  to  defendant's  wife).  We 
could  not  use  her;  could  not  if  we  wanted  to;  it  would  be  an 
impossibility.  The  law  throws  that  shield  and  guard  around  her. 
We  could  not  use  her,  nor  the  defense  has  not  seen  fit  to  use  her." 
Nor  because  he  also  said  that  "defendant  is  not  only  charged  with 
a  crime,  but  he  is  guilty  of  it." 

Threats.  In  an  arson  case,  threats  made  by  accused  against  the 
person  or  property  of  the  prosecutor  may  be  shown,  not  only  to 
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proTe  malice,  but  to  connect  the  accused  with  the  commission  of 
the  offense.  Citing  People  v.  Eaton,  59  Mich.  559,  and  People  v. 
Lablimore,  86  Gal.  408. 

Appeal  from  Lee  District  Court. — Hon.  Hbney  Bank, 

Judge. 

Wednesday,  October  6,  1897. 

Defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  arson,  and  from  tlie  sentence  imposed, 
appeals. — Reversed. 

Herminghauser  &  Hermiyighauser  and  W.  \V. 
Dodge  for  appellant. 

Milton  Remleg,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Deemer,  J. — Defendant  is  accused  of  having,  on 
November  24,  1895,  burned  a  barn  belonging  to  one 
William  Hoenig, — but  in  the  possession  of  George  Mill- 
meier,  a  half  brother  of  defendant,  as  lessee,  at  the 
time  it  was  destroyed.  The  conviction  was  obtained 
on  circumstantial  evidence,  some  of  the  material 
parts  of  which  will  be  hereinafter  referred  to. 

The  court  permitted  a  witness  for  the  state  to 

testify  that  he  met  defendant  at  a  certain  saloon  in 

October,  before  the  fire,  and  that  defendant  said  he 

was  going  to  get  even  with   Hoenig  and  his 

1  brother,  George   Millmeier.    This  witness  was 
then  asked:    "What,  if  anything,  did  he  say 

about    dynamite?"      To    this    defendant's    counsel 

objected,  but  the  objection  was  overruled.    Witness 

then  said:    "He  asked  me  to  come  out  to  his  place, 

and  asked  if  I  understood  the  use  of  dynamite, 

2  and  I  told  him  that  I  did."    The  objection  to  the 
question  was  properly  overruled.   Threats  made 

by  the  accused  against  the  person  or  property  of  one 
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whose  property  is  burned,  may  be  shown  to  prove  the 
existence  of  malice,  and  to  connect  the  accused  with 
the  commission  of  the  crime.  People  v.  Eaton,  59  Mich. 
559  (26  N.  W.  Rep.  702);  People  v.  Lattimore,  86  Cal. 
403  (24  Pac.  Rep.  1091).  For  aught  that  appeared 
when  the  objections  were  interposed,  counsel  were 
inquiring  as  to  what  was  said  about  dynamite  at  the 
time  the  defendant  made  the  threat  against  Henry 
Hoenig  and  his  brother;  and  it  was  properly  admitted 
as  a  part  of  that  conversation,  if  for  no  other  reason. 
Another  witness  was  permitted  to  testify,  over 
defendant's  objection,  that  defendant  said  "he  was 
going  to  get  even  with  Hoenig  and  George  Millmeier, 
and  that  he  (defendant)  would  give  him  (wit- 

3  ness)  $25,  and  said  all  he  (witness)  had  to  do 
was  to  touch   a  match."    This  evidence  was 

clearly  admissible. 

On  cross-examination  of  one  of  the  state's  wit- 
nesses, defendant  offered  to  show  that  the  witness 
had  been  in  jail  a  number  of  times  in  the  county,  and 
that  he  had  had  trouble  with  the  oflBcers.    Such 

4  evidence  was  clearly  inadmissible,  and  properly 
rejected.    This  same  witness  was  asked  if  he 

did  not  understand  that  he  was  to  be  given  his  liberty 
after  testifying  in  the  case.    An  objection  to  the  ques- 
tion was  sustained.    It  appears  that  this  witness  was 
held  under  bond  to  appear  as  a  witness  in  the 

5  case,  and,  being  unable  to  furnish  it,  was  com- 
mitted to  jail.    Under  these  circumstances,  we 

doubt  whether  the  question  was  a  proper  one;  but  if 
it  was,  the  ruling  was  without  prejudice,  for  the  wit- 
ness fully  explained  the  matter  in  answer  to  questions 
which  were  not  objected  to. 

Another  witness  for  the  state  was  permitted  to 
testify  that  he  had  noticed  certain  characteristics  and 
peculiarities  in  the  footprints  of  defendant,  and  that 
certain  tracks  leading  from  the  railroad  to  the  burned 
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building,  and  in  the  direction  of  defendant's  property, 

had  the  same  characteristics  and  peculiarities  as  the 

tracks  of  defendant.    Still  another  witness  was 

6  permitted  to  state  that  there  was  similarity 
between  the  tracks  or  footprints  above  described 

and  those  made  by  defendant.  The  objection,  as  we 
understand  it,  is  that  these  statements  are  merely  the 
opinions  of  the  witnesses,  and  therefore  inadmissible. 
Identity  of  footprints,  as  well  as  of  individuals,  is,  of 
necessity,  generally  a  matter  of  opinion,  and  the  courts 
almost  universally  hold  that  a  witness  may  testify 
that,  in  his  opinion,  certain  tracks  found  near  a  burned 
building  were  tracks  made  by  a  certain  person. 
Crtimes  v.  State  (Tex.  App.)  13  S.  W.  Rep.  868;  State  v. 
Ward,  61  Vt.  153  (17  Atl.  Rep.  483).  The  witness  who 
made  the  last  statement  testified,  in  effect,  not  only 
that  there  was  a  similarity  in  the  tracks,  but  that  they 
were  the  same,  he  thought.  There  was  no  error  in 
these  rulings. 

A  street  car  conductor  was  permitted  to  testify 

that  on  the  evening  of  January  29,  1896,  he  heard 

defendant  say  to  a  companion  that  "he  was  smart 

enough  and  sharp    enough  to    cover    up  his 

7  tracks,  and  that,  when  this  blowed  over,  he 
would  open  up    the    battle."     The  objection 

to  it  was  that  it  had  no  connection  with  the 
matter  in  controversy ;  that  it  occurred  after 
the  commission  of  the  crime,  and  was  immater- 
ial and  irrelevant.  The  argument  in  support  of 
the  objection  is  somewhat  broader,  in  that  it  claims 
that  this  was  but  an  extract  from  a  conversation,  the 
remainder  of  which  the  witness  did  not  hear.  There 
is  no  foundation  in  the  record  for  this  latter  claim. 
With  reference  to  the  objection  which  was  in  fact 
made,  it  appears  to  us  that  the  evidence  was  improp- 
erly admitted.  The  witness  did  not  pretend  to  know 
what  the  conversation  was  about.    He  gave  but  this 
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one  sentence,  and  we  are  asked  to  infer  or  hold 
that  the  jury  was  authorized  to  infer  that  it  related^ 
to  the  burning  of  the  building.  There  is  absolutely 
nothing  to  show  that  this  conversation  related  to 
the  burning  of  the  barn,  or  that  the  threat  con- 
tained in  it  had  reference  either  to  the  owner  or 
to  the  occupant  of  the  building.  It  may  as  well  have 
referred  to  any  other  circumstance  or  to  any  other 
trouble.  Before  allowing  it  to  be  received  in  evidence, 
the  court  should  have  required  some  kind  of  showing 
that  it  related  either  to  the  offense  charged  or  to  the 
persons  whose  property  was  burned.  The  evidence 
was  clearly  irrelevant  and  highly  prejudicial,  and 
should  have  been  rejected. 

II.  Counsel  for  the  state,  in  his  closing  address 
to  the  jury,  said:  "Defendant  is  not  only  charged  of 
a  crime,  but  he  is  guilty  of  it."    He  also  said:    "There 

are  witnesses  who  know  that  this  man  was  not 
8         at  home  that  night  [referring  to  defendant's 

wife].  We  could  not  use  her;  could  not  if  we 
wanted  to;  it  would  be  an  impossibility.  The  law 
throws  that  shield  and  guard  around  her.  We  could 
not  use  her,  nor  the  defense  has  not  seen  fit  to  use 
her."  Neither  of  these  statements  is  sufficient  to  call 
for  a  new  trial.  State  v.  Beaslei/y  84  Iowa,  83;  State  v. 
Cat^r,  100  Iowa,  501;  State  v.  Toombs,  79  Iowa,  741. 

III.  The  only  proof  of  the  corpus  delicti  is  that  a 
bam  belonging  to  Hoenig,  and  used  by  George  Mill- 
meier,  was  burned  between  11  and  12  o'clock  in  the 
evening  of  November  24,  1895;  that  defendant,  during 
a  period  covering  two  or  more  years,  had  made  vari- 
ous threats  against  the  owner  and  occupant;  that, 
about  a  week  after  the  fire,  footprints  similar  in  size 
and  shape  to  his  were  found  at  or  about  the  burned 
building,  which  led  up  to  and  in  the  immediate  vicin- 
ity of  his  premises;  and  that  he  made  various  and 
contradictory  statements  as  to  his  whereabouts  on  the 
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evening  the  barn  was  burned.    Counsel  do  not  agree 
as  to  what   constitutes  ''corpus    delicti,^'   and 

9  we  find  that  courts  are  as  far  apart  as  counsel 
in  defining  the  term.    The  expression  means, 

primarily,  the  "body  of  the  offense."  But,  in  apply- 
ing it,  courts  and  text  writers  have  not  at  all  times 
agreed  as  to  what  is  meant  by  the  "body  of  the 
offense."  In  our  opinion,  the  term  means,  when 
applied  to  any  particular  offense,  that  the  particular 
crime  charged  has  actually  been  committed  by  some 
one.  It  is  made  up  of  two  elements:  First,  that  a  cer- 
tain result  has  been  produced,  as  that  a  man  has  died, 
or  a  building  has  been  burned,  or  a  piece  of  property 
is  not  in  the  owner's  possession;  second,  that  some 
one  is  criminally  responsible  for  the  result.  Ruloff  v. 
People,  18  N.  T.  179;  People  v.  Benfiett,  49  N.  T.  137; 
Winslow  V.  State,  76  Ala.  42;  Pitts  v.  State^  43  Miss. 
472;  People  v.  Palmer,  109  N.  T.  113  (16  N.  E.  Rep.  529). 
Applying  this  rule  to  an  arson  case,  we  held  in  State 
V.  Carroll,  85  Iowa,  1,  that  there  could  be  no  convic- 
tion without  satisfactory  proof  that  the  building  was 
feloniously,  wilfully,  and  maliciously  burned  by 

10  some  one,  and  was  not  an  accidental  burning. 
Direct  evidence  to  establish  either  of  these  ele- 
ments is  not  required,  but,  where  circumstantial  evi- 
dence is  relied  upon,  it  must  be  of  the  most  cogent 
and  irresistible  kind.    State  v.  Keeler,  28  Iowa,  551. 

In  this  case  the  burning  of  the  barn  is  established 
by  direct  evidence,  but  there  is  no  proof  other  than 
circumstantial  that  it  was  feloniously  set  on  fire.  The 
circumstances  relied  upon  to  prove  that  it  was  wil- 
fully and  maliciously  burned,  are,  as  a  rule,  those 
which  tend  to  connect  the  defendant  with  the  com- 
mission of  the  crime.  That  such  circumstances  may 
be  considered  in  proving  the  corpus  delicti  seems  to  be 
well  settled.  Carlton  v.  People.  150  111.  181  (37  N.  E. 
Rep.  244).    These  facts,  then,  with  some  others,  appeal,? 
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in  evidence,  which  tend  to  prove  that  the  building  was 
fired  by  some  one  maliciously  and  feloniously. 
11  The  building  was  uninhabited.  It  stood  away 
from  any  building  in  which  fire  was  used. 
A  rainstorm  commenced  early  in  the  evening  of  the 
night  of  the  fire,  which  changed  to  sleet,  and  finally 
to  snow.  The  defendant  had  been  making  threats 
against  both  the  owner  and  occupant  of  the  building, 
and  was  hostile  to  each  of  them.  He  made  contra- 
dictory statements  as  to  his  whereabouts  on  the  even- 
ing in  question.  He  was  last  seen  about  ten  or  half- 
past  ten  o'clock  in  the  evening  of  the  day  the  fire 
occurred,  in  Ft.  Madison.  The  barn  in  question  was 
between  Ft.  Madison  and  his  house,  and  he  could  pass 
it  on  returning  home  without  going  far  out  of  his 
way.  On  the  forenoon  of  the  day  of  the  fire,  he  passed 
the  bam  which  was  burned,  and  remarked  to  a  com- 
panion about  it,  and  in  the  same  connection  said  he 
was  going  to  get  even  with  the  man  who  was  using 
it.  As  soon  as  the  snow  went  off  the  ground,  which 
was  within  a  week  following  the  fire,  footprints  simi- 
lar in  size  and  style  to  those  made  by  defendant  were 
found  leading  from  near  the  barn  to  or  near  the  gate 
leading  to  the  defendant's  premises.  After  the  prelim- 
inary examination  of  defendant,  he  tried  to  intimidate 
and  frighten  some  of  the  witnesses  who  had  testified 
against  him.  These  are  the  main  circumstances  relied 
upon  by  the  state  to  prove  that  a  crime  was  com- 
mitted, and,  in  our  opinion,  they  are  suflBcient;  for,  as 
said  in  the  case  of  Sawyers  v.  Commonwealth^  88  Va.  556 
(13  S.  E.  Rep.  708),  at  page  559,  88  Va.,  and  page  709, 
13  S.  E.  Rep.  "Among  the  chief  indictee  which  go  to 
substantiate  at  once  the  corpus  delicti  and  the  guilt  of 
the  prisoner  in  a  case  like  this,  say  the  authorities,  are 
the  circumstances  that  the  fire  broke  out  suddenly  m 
an  uninhabited  house,  or  in  different  parts  of  the  same 
building,  and  that  the  accused  had  a  cause  of  ill  will 
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against  the  sufferer,  or  had  been  heard  to  threaten 
him."  The  cases  of  Brooks  v.  State,  51  Ga.  612;  CarU 
ton  V.  People  (111.  Sup.)  37  N.  E.  Rep.  244;  State  v.  Hal- 
leek  (Wis.)  26  N.  W.  Rep.  572;  and  People  v.  Eaton 
(Mich.)  26  N.  W.  Rep.  702,— are  not  stronger  than  the 
one  at  bar,  and  in  each  and  every  case  a  verdict  of 
guilty  was  sustained. 

IV.  Some  of  the  instructions  are  complained  ot 
We  have  examined  them  all  with  care,  and  discover 
no  error.  As  we  have  seen,  threats  made  by  the 
accused  against  the  person  or  property  of  the  prose- 
cutor may  be  shown,  not  only  to  prove  the  existence 
of  malice,  bit  to  connect  the  accused  with  the  com- 
mission of  the  offense.  See  People  v.  Eaton  and  People 
0.  Lattimore,  supra;  also,  State  v.  Day,  79  Me.  120  (8 
Atl.  Itep.  544);  Bond  v.  Commonwealth,  83  Va.  581  (3  S. 
K.  Rep.  149).  The  court,  in  effect,  so  instructed  the 
jury.  It  also  instructed  that  they  must  find  beyond 
all  reasonable  doubt  that  a  crime  was  in  fact  com- 
mitted.^ This  covered  the  corpus  delicti,  and  was  suflB- 
cient.  The  court  also  fully  instructed  as  to  the  law  of 
circumstantial  evidence,  and  the  charge,  as  a  whole, 
fully  and  fairly  presented  the  law. 

V.  Appellant's  counsel  also  argue  that,  conceding 
the  corpus  delicti  to  have  been  proven,  there  is  not 
sufficient  evidence  to  convict  the  defendant  of  the 
commission  of  the  offense.  As  there  is  to  be  are-trial 
oi  the  case,  it  is  better  that  we  express  no  opinion 
upon  this  point.  Some  other  errors  are  assigned, 
which  need  not  be  considered,  as  they  will  not  arise 
upon  a  re-trial.  For  the  error  pointed  out,  the  judg- 
ment is  REVERSED. 
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m  i7i| 
Valentine  Hablan,  Appellant,  v.  Jacob  Harlan,  et  al.      ije  7oi 

102    701' 

Contracts:  statute  op  frauds.   An  oral  promise  by  one  person  to  pay  ||i  m\ 

another  for  caring  for  a  third  person  is  not  within  the  inhibition  ^^    ^  ' 

of  the  statute  of  frauds  against  oral  promises  to  answer  for  the  m  628| 

^    default  or  miscarrage  of  another,  where  the  latter  was  non  compos  j^  7oi 

mentis^  and  no  indebtedness  was  incurred  by  his  estate,  as  a  ,^  ^^*  , 

102     70ll 

promise  arising  from  an  original  consideration  of  benefit  or  harm      m    574J 
moving  bet  ween  the  contracting  parties  is  not  within  the  statute.     {102    701 

1I27       A24 

Sahb.  Furnishing  board  and  performing  services  in  strict  compliance 
with  an  oral  agreement  to  board  and  care  for  one  in  consideration 
of  an  interest  in  real  property  takes  the  agreement  out  of  Code 
1  1878,  section  3664,  prohibiting  the  admission  of  oral  evidence  for 
the  creation  or  transfer  of  an  interest  in  lands  except  leases  for  a 
term  not  exceeding  one  year,  by  virtue  of  section  3663,  providing 
that  the  former  section  does  not  apply  where  the  purchase  money, 
or  any  portion  thereof,  has  been  received  by  the  vendor,  as  the 
term  "purchase  money"  may  mean  property  or  labor  performed. 

CoNSTDERATioN .    A  promisc  to  board  and  care  for  a  th ird  person  w hom 
8    neither  of  the  parties  is  under  legal  obligations  to  provide  for,  is  a 
valid  consideration  for  the  promise  to  pay  for  such  board  and 
service. 

Appeal  from    Clarke    District    Court. — Hon.    H.    M. 
Towner,  Judge. 

Wednesday,  October  6,  1897. 

George  Harlan  was  owner,  in  his  lifetime,  of  the 
southeast  quarter  of  section  27  and  the  north  half  of 
the  northwest  quarter  of  the  northeast  quarter  of  sec- 
tion 34,  all  in  township  73  north,  of  range  25  west  of 
the  fifth  P.  M.,  and  upon  his  death  his  will  was 
admitted  to  probate,  devising  the  land  to  his  wife  dur- 
ing her  lifetime,  and  thereafter  to  Jerome  Harlan  dur- 
ing his  lifetime,  and  upon  the  death  of  said  Jerome  to 
his  other  sons,  Valentine  and  Jacob,  share  and  share 
alike.  Julia  Harlan,  the  wife,  died  September  I7, 
1888,  and  Jerome  Harlan  March  15, 1894.    The  plaintiff, 
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Valentine,  asks  that  the  land  be  partitioned.  The 
defendant,  Jacob,  answers  that  he  and  plaintiff  entered 
into  an  agreement,  by  the  terms  of  which  defendant 
was  to  care  for  and  keep  Jerome,  who  was  feeble- 
minded, during  life,  which  he  did,  and  in  considera- 
tion therefor  plaintiff  agreed  to  convey  his  interest  in 
the  land  to  the  defendant.  In  the  cross-petition  he 
asks  that  plaintiff  be  required  to  perform  his  part  of 
the  contract.  Decree  was  entered  as  prayed  by 
defendant,  and  plaintiff  appeals. — Affirmed. 

Temple  &  Hardinger  for  appellant. 

Tallman  &  Crist  and  Mel nt ire  Bros.  &  Jamison 
for  appellees. 

Ladd,  J. — It  is  conceded  in  argument  that  Jerome 
Harlan  was  entitled  to  the  use  of  the  land  in  contro- 
versy while  he  lived,  and  that  the  remainder  belonged 
.to  plaintiff  and  defendant,  share  and  share  alike. 
Jerome  was  feeble-minded  and  helpless,  and  could  not 
talk,  walk,  or  feed  himself,  dress  or  undress,  or  attend 
unaided  to  nature's  calls.  Upon  the  death  of  his 
mother,  in  18S8,  the  plaintiff  became  his  guardian,  and 
at  once  entered  into  an  arrangement  with  the  defend- 
ant, under  which  the  latter  kept  and  cared  for  Jerome 
from  September  17,  1888,  one  year,  and  the  plaintiff 
the  year  following,  and  so  on  alternately.  The  brother, 
when  caring  for  Jerome,  received  four  dollars   per 

week  for  doing  so,  though  this  appears  to  have 
1  been  inadequate  as  compensation.    Valentine 

and  his  wife  went  to  Jacob's  home  September 
17,  1893,  in  order  to  remove  Jerome,  as,  under  the 
arrangement,  they  were  required  to  care  for  him  the 
following  year.  While  there,  Valentine  proposed  that 
if  Jacob  would  care  for  Jerome  as  long  as  he  lived, 
Jacob  might  have  the  farm,  and  Valentine  would 
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convey  to  him  his  interest  therein.  That  this  proposi- 
tion was  made  is  undisputed.  That  it  was  accepted  and 
acted  upon  by  the  parties  is  very  clearly  and  satisfac- 
torily established  by  the  evidence.  Valentine  and  his 
wife  say  that  the  acceptance  was  conditional  upon 
Jacob's  staying  at  home,  and  assisting  in  the  care  of 
Jerome.  But  Valentine  admitted,  to  at  least  six  dif- 
ferent witnesses,  having  made  the  contract,  while  Jacob 
and  his  wife  testify  that  they  accepted  the  proposition, 
and  that  Jerome  was  left  with  them,  and  cared  for,  in 
pursuance  thereof. 

II.  The  plaintiff  insists  that  the  agreement  is 
within  the  statute  of  frauds  prohibiting  the  admission 
of  oral  evidence  "for  the  creation  or  transfer  of  any 
interest  in  lands,  except  leases  for  a  term  not  exceed- 
ing one  year."  Code  1873,  section  3664.  This  does 
not  apply,  however,  "where  the  purchase  money,  or 
any  portion  thereof,  has  been  received  by  the  vendor." 
Code  1873,  section  3665.  The  term  "purchase  money" 
means  the  consideration  paid,  and  may  be  property  or 
labor  performed.  Devin  v.  H inter,  29  Iowa,  297;  Stem 
V.  Nysonger,  69  Iowa,  512.  The  board  was  furnished 
and  the  labor  performed  in  strict  compliance  with  the 
agreement.  That  Jerome  lived  only  a  few  months, 
instead  of  many  years,  was  a  contingency,  without 
doubt,  considered  in  making  the  contract.  Having 
entered  into  the  agreement  to  convey  the  land  if 
defendant  cared  for  his  brother  till  the  happening  of 
an  uncertain  event, — i.  e.,  the  brother's  death, — the 
plaintiff  will  not  be  relieved  from  fulfilling  it,  because 
this  event  occurred  sooner  than  he  anticipated. 
Having  received  all  the  consideration  he  bargained 
for,  he  will  not,  in  the  absence  of  fraud,  be  heard  to 
complain.  Whitefield  v,  McLeod,  1  Am.  Dec.  269; 
Smock  V.  Pierson,  34  Am.  Rep.  269. 

III.  It  is  said  the  oral  promise  to  pay  for  the 
care  of  Jerome  was  within  the  statute  of  frauds,  as 
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its  purport  was  to  answer  for  the  debt  of  another. 
But  Jerome  was  non  compos  mentis, — ^incapable 

2  of  making  a  contract  or  of  incurring  indebted- 
ness.   Nor  is  it  claimed  he  attempted  so  to  do. 

The  theory  of  plaintiff  seems  to  be,  that  as  Jerome's 
estate  was  chargeable  with  the  expense  of  his  care  and 
maintenance,  a  promise  to  pay  therefor  by  plaintiff  is 
within  the  statute.  No  expense  had  been  incurred  for 
the  care  of  Jerome,  or  indebtedness,  implied  or  other- 
wise, by  his  estate,  so  that  the  promise  was  not  in  any 
sense,  collateral.  The  board  and  care  was  furnished 
on  the  faith  of  the  agreement,  and  not  on  that  of  any 
implied  liability  of  the  estate.  The  facts  bring  the 
case  clearly  within  the  rule  that  a  promise  arising 
from  an  original  consideration  of  benefit  or  harm 
moving  between  the  contracting  parties  is  not  within 
the  statute  of  frauds.  Johnson  v.  Knapp,  36  Iowa, 
616;  Chamberlain  v.  Ingalls,  38  Iowa,  300;  Benboti)  v. 
Soothstnith,  76  Iowa,  151;  Cooper  v.  Chambers,  25  Am. 
Dec.  710;  2  Parsons,  Cont.  21. 

IV.    Was  the  promise  without  consideration?    It 

may  be  conceded  that  neither  brother  was  under  legal 

obligation  to  care  for  Jerome.    It  is  said  by  Parsons, 

the   rule  is  perfectly  well   settled  "that,  if  a 

3  benefit  accrues  to  him  who  makes  the  promise, 
or  if  any  loss  or  disadvantage  accrues  to  him  to 

whom  it  is  made,  and  accrues  at  the  request  or  on  the 
motion  of  the  promisor,  although  without  benefit  to 
the  promisor,  in  either  case  the  consideration  is  suflB- 
cient  to  sustain  assumpsit."  1  Parsons,  Cont.  451. 
Sse  Blake  v,  Blake,  7  Iowa,  46;  Handrahan  v.  O^Regan, 
45  Iowa,  25)8.  Courts  "will  not  ask  whether  the  thing 
that  forms  the  consideration  does,  in  fact,  benefit  the 
promisee  or  a  third  party,  or  is  of  any  substantial 
value  to  any  one.  It  is  enough  that  something  is 
promised,  done,  foreborne,  or  suffered  by  the  party  to 
whom  the  promise  is  made,  as  consideration  for  the 
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promise  made  to  him."  Anson,  Cont.  63.  In  Talboti 
V.  Stemmons'  Executor  (Ky.)  12  S.  W.  Rep.  297,  aban- 
donment of  the  use  of  tobacco  was  adjudged  asuflScient 
consideration  for  promise  to  pay  five  hundred 
dollars.  A  promise  to  pay  a  nephew  five  thousand 
dollars,  by  an  uncle,  in  event  the  former  abstained 
from  drinking  liquor,  using  tobacco,  swearing,  and 
playing  cards  or  billiards  for  money,  until  twenty-one 
years  old,  was  held  to  be  founded  on  a  good  considera- 
tion in  Hamer  v.  Sidway,  124  N.  Y.  538, 21  Am.  St.  693 
(27  N.  E.  Rep.  256).  Also  see  Lindell  v.  Rokes,  21  Am. 
Rep.  395.  Expenses  incurred  on  a  trip  to  Europe  by  a 
nephew,  at  the  request  of  his  uncle,  is  suflBcient  consid- 
eration for  the  latter 's  promise  to  reimburse  him, 
though  the  trip  was  entirely  for  the  nephew's  benefit. 
Devecmon  v.  Shaw  (Md.)  14  Atl.  Rep.  464.  So,  too,  it  is 
held  that  a  promissory  note,  executed  by  reason  of  a 
father  naming  a  child  after  the  promisor,  and  in  pursu- 
ance of  his  agreement  that  if  the  child  were  so  named 
he  would  provide  for  its  education  and  support,  is  based 
on  a  suflBcient  consideration.  Wolford  v.  Powers^  85 
Ind.  294  (44  Am.  Rep.  16).  It  is  quite  immaterial,  then, 
whether  the  plaintiff  derived  any  advantage  from  the 
contract.  If  the  defendant  waived  some  legal  right  to 
which  he  was  entitled,  or  suffered  some  disadvantage, 
or  did  something  at  the  plaintiff's  request,  the  consider- 
ation was  ample.  The  care  of  the  imbecile  brother  was 
an  almost  unbearable  burden,  for  which  labor  and  means 
were  necessary.  While  it  may  not  have  been  a  benefit 
to  the  plaintiff,  it  required  sacrifice  and  expense  on 
the  part  of  defendant.  These  he  undertook  at  plain- 
tiff's request,  and  whau  he  promised  and  did  was  a 
good  consideration  for  the  agreement  to  convey  the 
land. — ^Affibmbd. 
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Im  m  Thomas  Blazenio  v.  Thb  Iowa  and  Wisconsin  Coal 

116  So  Company,  Appellant. 

118  751  Fellow  Serranto:    dblbgatbu  authority.    A  master  oannot  escape 

m  iMJ  responsibility  for  the  negligent  performance  of  his  duty  to  provide 

102    T^  ^   ^^^  employe  with  a  reasonably  safe  place  to  work  in,  by  delegat- 

i3ft    **  ing  such  duty  to  fellow  servants  of  such  employe.    Under  such 

circumstances,  these  become  the  agent  of  the  master. 

Law  of  the  Case:  oontributory  nkgliqhnoe.  A  miner  is  not,  as 
matter  of  law,  guilty  of  contributory  negligence  precluding 
recovery  for  injuries  inflicted  by  the  fall  of  slate  from  the  roof  of 
2  the  entry  to  the  mine,  merely  because  he  made  no  attempt  to 
inform  himself  of  the  actual  condition  of  the  roof,  where  the 
instructions  say,  simply,  that  he  could  not  recover  if,  by  the  exer- 
cise of  ordinary  care,  he  could  have  ascertained  the  dangerous 
condition  of  the  entry.  Such  charge  left  the  jury  at  liberty  to 
find  due  care,  though  no  such  attempt  was  made. 

Plea  and  Proof*    An  averment  that  defendant  had  actual  knowledge 
of  a  fact  does  not  preclude  proof  that  defendant  was  n^ligent, 
1    through  its  failure  to  exercise  ordinary  care  to  know  such  fact, 
as  such  proof  would  not  be  inconsistent  with  said  averment. 

Appeal  from  Monroe  District  Court. — Hon.  M.  A.  Rob- 
bets,  Judge. 

Wednesday,  October  6, 1897. 

The  plaintiff  was  an  employe  in  the  defendant 
company's  mine,  engaged  in  mining  coal.  While 
working  in  the  mine  in  August  1895,  he  was  injured 
by  slate  falling  from  the  roof  of  the  mine,  and  this 
action  is  to  recover  damages  sustained  by  the  injury. 
The  petition  charges  that  while  plaintiff  was  wheel- 
ing coal  through  what  is  known  as  "Second 
West  Entry"  there  was  a  fajl  of  slate  from 
the  roof  of  the  entry,  by  which  he  was  injured. 
It  is  charged  that  the  injury  was  in  consequence  of 
defendant's  negligence  in  failing  to  properly  support 
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the  roof  of  said  entry  with  timbers  or  otherwise,  there 
being  no  support  of  any  kind,  and  that  defendant  well 
knew  of  the  dangerous  condition  of  the  entry,  and  had 
been  notified  of  it.  The  answer  was  a  general  denial. 
A  jury  returned  a  verdict  for  plaintiff  for  five  hundred 
fifty  dollars,  and  from  a  judgment  thereon  the 
defendant  appealed. — Affirmed. 

■  h 
J.  B.  Sturdevant  and  T.  B.  Perry  for  appellant. 

L.  T.  Bichmond  and  George  D.  Porter  for  appellee. 

Grangee,  J. — ^I.  In  the  statement  of  facts  it 
appears  that  the  negligence  as  charged  consisted  in 
failing  to  properly  support  the  roof  of  the  entry  with 
timbers  or  otherwise,  there  being  no  support  of  any 
kind.  The  petition  contained  the  further  averment 
that  defendant  had  knowledge  of  the  dangerous  con- 
dition of  the  roof.  The  court,  in  its  instructions,  per- 
mitted the  fact  of  negligence  to  be  found  if  the  roof 
was  actually  in  a  dangerous  condition,  and  the 
defendant  knew  it,  or  by  the  exercise  of  ordinary  care 
would  have  known  it.  It  is  urged  that  the  instruc- 
tions are  erroneous  because  of  the  statement,  that 

a  failure  to  exercise  ordinary  care  to  know 
1         of  the  condition  of  the  roof  would  be  negligence. 

We  do  not  think  the  averment  as  to  actual 
knowledge  has  the  effect  of  preventing  proof  of  neg- 
ligence in  any  other  way.  The  averment  as  to  negli- 
gence was  complete  vdthout  the  statement  as  to 
knowledge,  and  under  it  the  rule  of  the  instruction  would 
have  been  proper.  The  effect  of  the  averment  as  to 
knowledge  is  not  to  negative  the  existence  of  negli- 
gence because  of  other  facts.  It  is  not  inconsistent 
with  the  fact  of  negligence  because  of  the  danger 
existing  for  such  a  time  as  to  raise  a  presumption  of 
knowledge.     The  difference  is  only   that   between 
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actual  and  presumptive  knowledge,  and  the  fact  that 
one  is  averred  does  not  prohibit  a  showing  of  negli- 
gence because  of  the  other* 

II.  One  McDowell  was  a  miner  in  the  employ 
of  the  defendant,  and  working  in  a  room  adjoining 
the  entry  where  it  is  claimed  the  slate  fell  and  injured 
plaintiff.  It  is  urged  that  the  evidence  shows  that  the 
slate  fell  in  McDowell's  room,  and  not  in  the  entry, 
because  of  which  the  verdict  is  contrary  to  the  evi- 
dence. The  court  instructed  that,  unless  the  slate  fell 
from  the  roof  of  the  entry,  there  could  be  no  recovery. 
It  is  true,  there  is  evidence  to  the  effect  that  the  fall 
of  slate  was  in  McDowell's  room,  but  there  is  also  evi- 
dence that  it  fell  in  the  entry.  It  is  likely  true  that 
it  fell  in  both  places.  The  jury  must  have  found  that 
it  did  fall  in  the  entry,  and  injure  the  plaintiff,  and 
with  that  finding  we  are  concluded,  in  view  of  the 
evidence. 

III.  It  is  urged  that  the  evidence  shows  the  plain- 
tiff guilty  of  contributory  negligence.  This  conclusion 
is  based  on  the  fact  that  the  plaintiff,  as  a  witness, 
testified  that  he  paid  no  attention  whatever  to  the 
condition  of  the  roof  in  the  entry;  that  he  did  not  look 
at  it,  or  think  about  it.    There  is  no  claim  that,  with 

knowledge  of  the  danger,  he  carelessly  exposed 
2         himself.    It  is  simply  a  claim  that  he  made  no 

attempt  to  inform  himself  of  the  actual  condi- 
tion of  the  roof.  It  will  be  remembered  that  the  entry 
was  not  the  place  where  he  was  mining,  so  that  he 
was  in  any  sense  charged  with  its  making  or  keeping. 
It  was  a  place  provided  for  the  workmen.  In  Corson 
V.  Coal  Hill  Coal  Co.,  101  Iowa,  224,  we  considered  the 
question  of  the  obligation  of  a  miner  as  to  looking  to 
the  safety  of  such  an  entry,  holding  that  he  was 
under  no  such  obligation.  In  this  case,  how- 
ever, the  court  instructed  that  the  plaintiff  was 
bound  to  use  ordinary   care    to  know  if  the  entry 
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was  dangerous.  The  following  is  the  instruction: 
''Seventh.  If  you  find  that  the  said  injury  occurred 
in  the  entry  as  claimed,  and  you  also  find  that  the 
defendant  was  negligent  in  permitting  the  entry  to  be 
in  the  condition  it  was  at  the  time,  then  you  will 
inquire  and  determine  whether  or  not  the  plaintiff 
himself  exercised  ordinary  care  to  avoid  the  injury,  or 
whether  he  was  in  any  manner  negligent  in  regard  to 
the  same.  In  determining  this  matter  you  will  con- 
sider the  age  and  experience  of  the  plaintiff,  the  fact 
that  he  was  an  experienced  miner,  the  length  of  time 
that  he  had  worked  in  the  mine,  the  number  of  times 
that  he  had  had  occasion  to  pass  under  the  roof  in 
controversy,  what  he  knew  or  would  have  known  by 
the  exercise  of  ordinary  care  as  to  the  condition  of  the 
roof.  You  will  consider  whether  or  not  an  experi- 
enced miner,  in  the  exercise  of  ordinary  care,  passing 
under  that  roof  in  the  condition  in  which  the  evidence 
shows  it  was  at  the  time  and  prior  thereto,  would 
have  discovered  its  dangerous  condition;  whether  or 
not  the  plaintiff  did  in  fact  know,  or  would  by  the 
exercise  of  ordinary  care  have  known  of  the  condi- 
tion; what  he  was  doing  at  the  time;  you  will  also 
consider  whether  the  evidence  shows  that  he  knew  or 
had  reason  to  believe  that  the  duty  of  caring  for  the 
roof  in  the  entry  rested  upon  the  defendant,  and  what 
effect  that  fact  would  have  upon  a  person  of  ordinary 
skill  and  prudence  in  regard  to  a  like  matter.  These 
facts,  and  all  other  facts  and  circumstances  bearing 
upon  the  plaintiff's  conduct  and  knowledge  in  the 
premises,  you  will  consider,  and  from  them  all  say 
whether  or  not  he  was  negligent  as  defined  in  these 
instructions.  If  you  find  that  he  was  negligent,  he 
cannot  recover.  If  he  knew  of  the  dangerous  condi- 
tion of  the  entry,  if  it  was  dangerous,  or  by  exercise 
of  ordinary  care  would  have  known  it  in  time  to  avoid 
the  injury,  he  cannot  recover,"    It  is  said  that  the 
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instruction  becomes  the  law  of  the  case,  which  is  true, 
and  hence,  that  because  of  the  testimony  of  plaintiff, 
showing  that  he  did  nothing  to  know  of  the  condition 
of  the  roof,  the  fact  of  contributory  negligence 
appears.  The  instruction  does  not  specify  in  what 
contributory  negligence  would  consist,  except  that  it 
would  be  a  failure  to  exercise  ordinary  care.  It  is  the 
law  that  ordinary  care  did  not  impose  on  the  plaintiff 
any  duty  of  inspecting  the  roof  or  looking  after  it. 
He  had  the  right  to  assume  that  exercise  of  care  on 
the  part  of  the  defendant  that  would  keep  the  roof  in 
a  reasonably  safe  condition;  and  until  he  was,  in  some 
way,  apprised  to  the  contrary,  he  could,  without  neg- 
ligence on  his  part,  act  as  if  the  roof  were  in  such 
condition.  We  cannot  assume  that  the  instruction 
imposed  on  plaintiff  any  other  duty,  in  the  exercise  of 
ordinary  care,  than  as  the  law  required.  The  jury 
could  have  said,  under  the  instruction,  that  ordinary 
care  was  what  the  plaintiff  did.  The  instruction  gave 
no  rule  of  ordinary  care  inconsistent  with  such  a  find- 
ing. The  experienced  miner  had  the  right  to  treat 
the  entry  as  safe,  in  the  absence  of  information  to  at 
least  put  him  on  inquiry  We  may  assume  that  is 
the  care  ordinarily  used.  It  was  the  care  used  by  the 
plaintiff.  It  cannot  be  said  that  the  instruction  is  to 
the  prejudice  of  the  defendant;  nor  does  it,  to  justify 
a  recovery  by  plaintiff,  fix  a  state  of  facts  inconsistent 
with  the  rule  that  the  miner  is  not  charged  with  a 
duty  of  looking  or  inquiring  as  to  the  safety  of  such 
an  entry. 

IV.  It  is  said  that  the  duty  of  inspecting  the 
roof  of  the  entry  was  imposed  on  McVey  and  Shell- 
quist,  who  were  employes  of  defendant,  and  that  the 
neglect,  if  there  was  any,  was  theirs,  and  that, 
3  as  they  were  co-employes,  there  can  be  no 
recovery,  under  the  general  rule  that  an  employer 
is  not  liable  for  the  negligence  of  a  fellow  servant.    The 
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rule  invoked  does  not  apply  to  the  facts  of  this  case. 
The  negligence  charged  in  this  case  is  in  failing  to 
provide  a  safe  place  in  which  to  work.  In  Bishop, 
Non-Cont.  section  647,  it  is  said:  "The  duty  of  provid- 
ing proper  appliances  is  not  a  thing  pertaining  to  the 
service,  but  is  the  master's  own.  He  may  employ 
agents  in  discharging  it,  but  the  law  does  not  deem 
them  fellow  servants,  for  the  consequences  of  whose 
negligence  he  is  not  answerable  to  a  servant.  His 
neglect  of  the  duty,  whether  personal  or  by  agent,  is 
his  own.''  The  next  section  applies  the  same  rule  to 
the  place  provided  for  work.  We  approved  this  rule  in 
HatCoHh  V.  Manufacturing  Go,,  87  Iowa,  765,  and  cited 
other  authorities.  See,  also,  Fink  v.  Ice  Co.,  84  Iowa, 
821.  In  the  latter  case,  speaking  of  the  duty  of  the 
master  to  provide  a  safe  place  to  work  in,  it  is  said: 
"If  he  cannot  do  this  himself  personally,  he  must  pro- 
vide some  other  person  to  take  his  place,  and  the 
person  to  whom  the  master's  duty  is  thus  delegated, 
no  matter  what  his  rank  or  grade,  no  matter  by  what 
name  he  may  be  designated,  cannot  be  a  servant  in 
the  sense  under  the  rule  applicable  to  injuries 
occasioned  by  fellow  servants."  These  authorities 
are  decisive  of  this  branch  of  the  case.  McVey  and 
Shellquist,  if  intrusted  with  such  a  duty,  were  agents, 
to  that  extent,  instead  of  fellow  servants,  for  whose 
negligence  the  company  was  liable.  The  judgment  of 
the  district  court  will  stand  affirmed. 


Samuel  S.  Cox,  Administrator  of  the  Estate  of  George 

H.  Cox,  Deceased,  Appellant,  v.  The  Chicago 

&,  Northwestern  Railway  Company. 

Hegligenee:    proximateness:    RnUs.    The  fact  that  a  train  is  run- 
1    ning  at  a  negligent  speed  wiU  not  entitle  to  recovery  for  the 
8    death  of  a  fireman,  in  the  absence  of  evidence  that  the  death 
would  not  hi^ve  occurred  had  proper  speed  been  used. 
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Same.    A  rule  provided  for  certain  speed  in  passing  over  switches. 

It  appears  that  its  sole  purpose  was  to  guard  against  collisions 

1    within  station  limits     Au  engineer  caught  up  a  tree  lying  across 

the  track  without  knowing  it,  and  carried  it  on  until  a  switch  was 

reached.    There  it  came  in  contact  with  the  switch  and  rails  and 

4  derailed  the  engine,  killing  the  fireman.  Eeld^  the  speed  at  the 
switch  is  immaterial,  for  it  appears  that  carrying  the  tree  was  the 
proximate  cause  of  the  accident. 

Same.  The  rules  of  the  company  provided  that,  whenever  violent 
storms  prevailed,  trackmen  should  carefully  examine  the  track; 
that  station  agents  should  see  that  the  foreman  was  on  hand  with 

1  his  men  to  protect  the  track;  and  that  track  foremen  should 
immediately,  on  the  occurrence  of  such  storms,  take  their  men, 
and  proceed  over  their  sections,  and,  if  any  place  was  found 
unsafe,  flag  approaching  trains.  A  storm  having  blown  a  limb 
upon  the  track,  a  locomotive  picked  it  up,  and  carried  it  into 
another  section,  where  it  derailed  the  train,  within  about  forty 

5  minutes  after  the  storm  began.  After  the  train  had  passed  the 
section  where  it  picked  up  the  limb,  but  within  a  little  over  twenty 
minutes  from  the  beginning  of  the  storm,  the  trackmen  were  out' 
inspecting  said  section.  Held,  that  defendant  was  not  negligent 
in  not  causing  the  section  to  be  examined  in  advance  of  the  com- 
ing of  the  train. 

Appeal:  nominal  damaobs:  Harmless  error.  While  a  verdict  for 
one  dollar  for  causing  the  death  of  a  fireman,  is  not  warranted,  it 

2  will  not  be  disturbed  where  there  should  have  been  no  recovery 
whatever.  ^ 

Same:  Review,  Such  a  verdict  is,  in  fact,  a  verdict  for  defendant, 
hence,  on  appeal  of  plaintiff,  he  is  not  confined  to  urging  the 

6  smallness  of  the  recovery,  but  may  present  any  point  which  he 
could  have  urged  had  the  verdict  been  for  the  defendant. 

Appeal  from  Clinton    District    Court.  —  Hon.    P.    B. 
WoLPB,  Judge. 

Thursday,  Ootobbe  7,  1897. 

This  is  the  second  appeal  in  this  case.  See  90 
Iowa,  54.  The  action  is  to  recover  damages  resulting 
from  the  death  of  George  H.  Cox,  which  is  alleged  to 
have  been  caused  by  certain  acts  of  negligence  upon 
the  part  of  the  defendant  while  said  deceased  was  in 
the  employment  of  the  defendant  as  a  locomotive 
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fireman.  The  defendant  answered,  denying  generally, 
and  trial  was  had  to  a  jury,  and  a  verdict  returned  in 
favor  of  the  plaintiff  for  one  dollar.  Plaintiff's 
motion  for  a  new  trial  being  overruled,  judgment  was 
entered  on  the  verdict,  from  which  judgment  plaintiff 
appeals. — Affirmed. 

Walliker  Bros,  for  appellant. 

Hubbard  &  Dawley  for  appellee. 

QiVBN,  J. — Plaintiff  assigns  as  errors  the  overrul- 
ing of  each  ground  of  his  motion  for  a  new  trial,  and 
the  refusal  to  give  certain  instructions  asked.  There 
is  but  little  contention,  if  any,  as  to  either  the  law  or 
Ihe  facts.  The  following  will  be  a  suflBcient  state- 
ment of  the  facts  for  an  understanding  of  the  ques- 
tions to  be  considered:  On  and  for  some  time  prior  to 
July  12, 1892,  the  deceased  was  in  the  employment  of 
the  defendant  as  a  fireman  on  a  locomotive  engine. 
On  the  evening  of  that  day,  he  was  firing  an  engine 
drawing  a  train  of  freight  cars  eastward,  to  Clinton, 
John  Fisher  being  the  engineer.  The  train  was 
stopped  at  De  Witt  for  a  short  time,  from  whence  it 
was  intended  to  run  past  the  intervening  stations  of 
Malone  and  Low  Moor,  to  Clinton,  without  stopping. 
While  at  De  Witt,  a  violent  wind  and  rain  storm  from 
the  northwest  prevailed,  but  it  partially  subsided  by 
the  time  the  train  started  east,  namely,  about  8:20 
o'clock.  The  train  passed  Malone  without  stopping. 
Immediately  east  of  a  bridge  over  Brophy  creek,  about 
two  miles  west  of  Low  Moor,  small  branches  and  one 
or  more  large  limbs  were  blown  from  some  trees 
immediately  north  of  the  railroad,  onto  the  track. 
Unknown  to  the  engineer,  a  large  limb  was  caught  up 
by  the  engine,  and  carried  along  until  the  west  switch 
at  Low  Moor  was  reached.    When  the  limb   thug 
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carried  came  in  contact  with  the  blocking  and  rails  at 
the  switch,  it  caused  the  front  wheels  of  the  engine  to 
leave  the  track,  and,  although  everything  was  done 
that  could  be  to  stop  the  train,  the  drive  wheels  also 
left  the  track,  and  the  engine  turned  over,  by  reason 
of  which  George  H.  Cox  was  instantly  killed.  The 
train  had  been  run  from  De  Witt  to  Low  Moor,  a  dis- 
tance of  ten  miles,  at  fifteen  and  twenty  miles  per 
hour,  the  speed  depending  upon  the  grade;  and,  on 
nearing  the  west  switch  at  Low  Moor,  it  was  slowed 
down  to  about  fifteen  to  thirteen  miles  an  hour. 

Certain  rules  prescribed  by  the  defendant  for  the 
government  of  its  trainmen  are  in  evidence.  Rule 
128  is  as  follows:    "Freight  and  special  trains  must 

not  pass  over  any  switch  at  a  speed  exceeding 
1  ten  miles  an  hour."    The  other  four  rules  are 

as  follows:  Rule  399 :  "Whenever  violent  wind 
or  rain  storms  prevail,  or  in  case  of  sudden  rise  of 
streams,  either  by  day  or  night,  it  will  be  the  duty  of 
the  trackmen  to  get  out  with  proper  danger  signals, 
and  carefully  examine  the  condition  of  the  track, 
bridges,  culverts,  etc., and,  in  case  they  are  not  entirely 
safe,  will  fiag  approaching  trains,  and  report  the  con- 
ditions to  the  train  dispatcher  from  the  nearest  tele- 
graph station."  Rule  41 1 :  "Station  agents,  telegraph 
operators,  and  watchmen  will  immediately  report  to 
their  respective  division  superintendents  whenever 
there  is  a  severe  rainstorm  or  high  wind  or  sudden 
rise  of  streams  in  the  vicinity  of  their  stations,  and 
will  see  that  the  section  foreman  is  on  hand  with  his 
men  to  protect  the  track  from  damage.  They  will 
also  examine  the  tracks  near  their  stations  to  see  that 
no  damage  has  been  done,  and  that  the  cars  have  not 
been  uioved  by  the  wind,  so  as  to  endanger  the  pass- 
age of  trains.  They  will  remain  on  duty  under  the 
above-mentioned  circumstances  until  dismissed.  If, 
from  anjr  cause,  the  division  superiatendent's  office 
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cannot  be  reached  by  telegraph,  they  will  notify  the 
roadmaster^  if  possible,  and  all  moving  trains  in  the 
vicinity,  of  the  storm  or  danger."  Rule  412:  "Track 
foremen  will  immediately,  on  the  occurrence  of  such 
storms  or  swelled  streams,  take  their  men,  and  proceed 
over  their  sections,  carefully  examining  the  track,  all 
bridges,  culverts,  and  openings;  and  if  any  place  is 
found  unsafe,  and  cannot  be  immediately  repaired, 
they  will  leave  a  man,  or  more  than  one,  if  necessary, 
to  flag  approaching  trains,  and  will  at  once  report  the 
condition  of  their  track  to  the  division  superintend- 
ent's oflSce,  and  to  the  roadmaster,  from  the  nearest 
telegraph  oflBce."  Rule  414:  "Conductors  and  engin- 
eers on  the  road,  when  overtaken  between  stations  by 
such  storms  or  indications  of  high  water  which  will 
cause  damage,  will  proceed  with  great  caution,  keep- 
ing their  trains  under  complete  control,  and  at  such 
speed  that  they  can  be  stopped  after  coming  in  sight 
of  any  obstruction  or  damage  to  the  track  in  time  to 
prevent  accident.  They  will  also  stop  and  examine 
bridges  and  culverts,  or  other  places  liable  to  be 
damaged  by  high  water,  and,  if  they  find  any  indica- 
tions of  danger  from  proceeding  with  their  trains, 
will,  on  arrival  at  the  first  telegraph  station,  call  up 
the  agent  or  operator,  and  report  to  the  oflBce  of  their 
respective  division  superintendent  for  instructions, 
and  will  not  proceed  until  such  instructions  are 
received/^ 

A  section  gang,  with  headquarters  at  Malone,  had 
charge  of  a  section  extending  east  from  Malone,  to  a 
point  one-quarter  of  a  mile  east  of  the  Brophy  Creek 
bridge;  and  a  gang,  with  headquarters  at  Low  Moor, 
had  charge  of  the  section  extending  from  that  point 
to  a  point  east  of  Lovv  Moor. 

n.  We  fully  concur  in  the  view  expressed  by  the 
learned  judge  who  presided  at  the  trial,  in  passing 
«pon  the  motion  for  a  new  trial,  that  this  verdict 
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cannot  be  sanctioned;  that,  if  plaintiff  is  entitled  to 

recover  at  all,  he  is  entitled  to  recover  a  much  larger 

sum;  and  that  the  verdict  is  virtually  a  finding 

2  for  the  defendant.    Surely,  the  plaintiff  should 
not  be  prejudiced,  nor  the  defendant  benefited 

on  this  appeal,  by  the  fact  that  the  verdict  is  in  form 
in  favor  of  the  plaintiff.  Thus  viewing  the  verdict, 
we  proceed  to  inquire  whether  the  court  erred  in 
either  of  the  respects  assigned  and  argued.  The 
grounds  of  plaintiff's  motion  for  a  new  trial  are,  that 
the  verdict  is  contrary  to  the  evidence,  contrary  to 
the  instructions,  is  the  result  of  a  compromise,  and 
inadequate  in  amount;  also,  that  the  court  erred  in 
refusing  to  give  the  instructions  asked  by  plaintiff. 
The  only  issue  of  fact,  other  than  the  amount  of 
damages,  is  whether  the  defendant  was  guilty  of  neg- 
ligence in  either  of  the  respects  charged  and  relied 
upon,  and,  if  so,  whether  such  negligence  was  the 
direct  and  proximate  cause  of  the  death  of  George  H. 
Cox.  Of  the  several  acts  of  negligence  charged,  only 
the  following  are  relied  upon:  That  the  train  was 
run  over  the  section  at  a  negligent  and  dangeroas 
speed,  and  in  violation  of  the  rules  prescribed;  that 
the  train  was  rim  at  a  negligent  and  dangerous  speed 
over  the  switch  where  the  accident  happened,  in  vio- 
lation of  said  rule  128;  that  defendant  was  negligent 
in  not  causing  the  said  sections  to  be  examined  in 
advance  of  the  coming  of  said  train. 

III.    As  to  whether  the  train  was  run  from  De 

Witt  to  near  Low  Moor  at  a  negligent  speed  we  need 

not  inquire,  as  there  is  nothing  to  show  that  the  speed 

of  the  train  from  De  Witt  to  Low  Moor  was  the  cause 

of  the  death  of  plaintiff's  intestate.    It  does  not 

3  appear  but  that  the  limb  which  caused  the 
derailment  would  have  been  caught  up  and 

carried  along  as  it  was  had  the  speed  of  th^  train  be^u 
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less  than  it  was.    We  think  there  is  no  evidence  to 
sustain  the  first  charge  relied  upon. 

We  have  seen  that  the  train  was  slowed  to  about 
thirteen  to  fifteen  miles  an  hour  in  passing  the  switch, 
and  that  it  was  not  intended  to  stop  the  train  at  the 
station  of  Low  Moor.  Plaintiff  contends  that  this 
speed  was  in  violation  of  said  rule  128,  and  therefore 
presumably  negligent,  and  that  that  speed  was  the 
cause  of  the  derailment  and  turning  over  of  the 
4  engine,  and  of  the  death  of  his  intestate. 
Appellee  contends,  and  the  evidence  shows 
without  conflict,  that  the  purpose  of  rule  128  is  to 
prevent  rear-end  collisions  with  cars  or  trains  within 
station  limits;  that  the  reason  for  the  rale  is  not  that 
it  is  more  dangerous  to  run  over  a  switch  of  this  kind 
than  upon  any  other  part  of  the  track,  but  is  that 
engines  and  trains  may  be  under  such  control  within 
station  limits  as  that  they  can  be  stopped  in  time  to 
avoid  collisions  with  other  trains  or  cars  that  may  be 
on  the  track  within  station  limits.  Whatever  may  be 
the  reason  for  the  rule,  we  are  clearly  of  the  opinion 
that  the  speed  of  the  train  was  not  the  cause  of  this 
accident,  and  that,  with  the  limb  carried  along  as  it 
was,  the  accident  would  have  occurred  if  the  speed 
had  been  at  the  rate  of  three  or  five  miles  per  hour 
less  than  it  was.  Had  the  speed  been  but  ten  miles 
per  hour,  the  derailment  and  overturning  of  the 
engine  would  as  surely  have  followed  as  it  did  at 
thirteen  to  fifteen  miles  per  hour.  We  think,  under 
the  evidence  as  to  the  purpose  of  rule  128,  and  the 
construction  given  to  it  by  employes,  the  engineer 
was  not  negligent  in  running  at  from  thirteen  to 
fifteen  miles  per  hour  over  that  switch;  but,  conceding 
that  he  was,  we  are  clearly  of  the  opinion  that  the 
limb,  not  the  speed,  was  the  direct  and  proximate 
cause  of  the  accident. 
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As  to  the  charge  that  the  defendant  was  negligent 
in  not  causing  the  section  to  be  examined  in  advance 
of  the  coming  train,  we  have  this  state  of  facts:    The 

train  stopped  but  a  short  time  at  De  Witt,  and 
5         the  storm  started  in  while  it  was  there,  and 

lasted  from  twenty  to  thirty  minutes.  Though 
it  had  abated  somewhat  at  the  time  the  train  left  De 
Witt,  at  8:20,  it  continued  to  blow  with  considerable 
violence  up  to  the  time  of  the  accident,  at  9  o'clock. 
It  will  be  seen  that  but  little  more  than  twenty 
minutes  elapsed  between  the  commencement  of  the 
storm  and  the  passage  of  the  train  over  the  Malone 
section,  and  only  about  forty  minutes  between  its 
commencement  and  the  accident.  The  tree  from 
which  the  limb  was  blown  that  caused  the  accident 
stood  immediately  east  of  the  Brophy  creek  bridge, 
and  within  the  limits  of  the  Malone  section.  Samuel 
Gilbert  was  employed  as  a  trackman  on  that  section, 
and  testifies  that  they  went  in  from  their  work  for  the 
night  about  6  o'clock,  but  went  out  again  between  8 
and  9  o'clock.  He  says:  "I  can't  tell  exactly  what 
time  it  was;  it  was  during  the  time  of  the  storm." 
He  says  that  the  train  passed  Malone  as  they  were 
taking  the  car  out  of  the  house,  and  that  they  followed 
the  train  down  as  far  as  the  end  of  their  section.  Now, 
it  is  apparent  from  this  uncontradicted  testimony  that, 
within  but  little  over  twenty  minutes  after  the 
commencement  of  this  storm,  these  trackmen  were 
out  inspecting  the  track.  The  court  refused  an 
instruction  submitting  the  question  to  the  jury 
as  to  whether  the  section  men  at  Malone  were 
guilty  of  negligence  in  not  making  an  inspection 
of  the  track  before  the  train  passed  over  it,  and 
instructed  the  jury,  in  effect,  as  follows:  That  there 
was  no  evidence  to  justify  .a  finding  that  the  section- 
men  at  Malone  were  guilty  of  negligence  in  not  mak- 
ing an  inspection  of  the  track  before  the  train  passed; 
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that  there  was  no  evidence  that  the  inspection  made 
was  not  made  as  soon  as  it  could  reasonably  be  done. 
While  it  is  true  that  there  is  necessity  for  promptness 
on  such  occasions,  and  that  the  rules  require  prompt- 
ness, and  do  not  exempt  employes  from  going  into  a 
storm,  yet  we  think  the  brief  time  that  elapsed  between 
the  commencement  of  the  storm  and  the  time  that  the 
section  men  at  Malone  were  out  on  the  track  justifies 
the  instruction  given  and  the  refusal  to  give  that 
asked.  In  other  words,  we  are  of  the  opinion  that  the 
plaintiff  failed  to  establish  this  third  charge  of  negli- 
gence. 

After  a  careful  examination  of  the  record  before 
us,  we  are  led  to  concur  in  that  further  remark  of  the 
'presiding  judge  that,  in  his  judgment,  under  the  evi- 
dence, this  was  an  accident  for  which  no  one  was  to 
blame.  We  have  examined  the  instructions  refused 
in  connection  with  those  given,  and  fail  to  discover 
wherein  any  principle  of  law  applicable  to  the  facts 
of  this  case,  presented  in  those  asked,  is  not  substan- 
tially embraced  in  those  given.  The  instructions  asked 
and  refused  are  grounded  largely  upon  the  questions 

we  have  already  considered  and  the  refusal  is 
6         sustained  by  what  we  have  said.    Though  the 

verdict  isnot  to  be  sanctioned,  yet,  treating  it 
as  virtually  a  verdict  for  the  defendant,  we  think  it  is 
fully  sustained  by  the  evidence,  or,  in  other  words,  that 
the  plaintiff  failed  to  establish  his  right  to  recover  in 
any  sum  whatever,  and,  therefore,  that  the  court  did 
not  err  in  refusing  a  new  trial,  and  its  judgment  is 

AFFIRMED. 
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[This  case  did  not  reach  me  in  time  to  be  pub- 
lished in  its  chronological  order. — Reporter]. 


A.  T.  Elwell,  Appellant,  v.  Kimball  &  Champ,  et  al. 

Aflgl^ment  with  Pn^renees.  A  banking  partnership,  being  insolvent, 
executed  a  number  of  deeds  and  mortgages  to  secure  certain 

1  creditors,  and  a  trust  deed  to  plaintiff  to  secure  depositors  who 
were  named  therein  as  beneficiaries,  plaintiff  being  a  depositor  for 

3  a  nominal  amount.  A  corporation  of  which  the  partners  were 
controllinor  members,  and  to  which  the  firm  was  largely  indebted, 
also  executed  a  general  assignment.  The  trust  deed,  at  the  time 
of  its  execution,  included  practically  all  the  property  owned  by 
the  firm.  Held^  that  the  conveyances  must  be  regarded  as  one 
transaction,  constituting  a  general  assignment,  and  therefore  void, 
under  Code,  section  2115,  declaring  that  no  general  assignment 
shall  be  valid  unless  made  for  the  benefit  of  all  the  creditors. 

Evidence.    The  finding  of  the  court  that  it  was  the  intention  of  the 

parties  to  a  deed  of  trust  of  substantially  all  the  grantor's  remain- 

'  1    ing  property  to  make  a  general  assignment,  with  preferences,  is 

3  justified  by  evidence  that  the  grantors  were  hopelessly  insolvent, 

4  and  were  being  pressed  by  creditors  not  secured  by  the  deed. 
That  the  claims  secured  were  based  on  misappropriations  of  trust 
funds  by  the  grantors,  except  the  personal  claim  of  the  trustee, 
which  was  evidently  created  in  contemplation  of  the  execution  of 
the  deed,  and  that  the  grantors  made  a  number  of  other  transfers 
the  same  day,  or  the  day  before. 

Trust  obligations.    The  claims  of  the  depositors  named  in  the  trust 

2  deed  cannot  be  regarded  as  trust  obligations,  so  as  to  entitle  them 
to  priority  over  the  claims  of  general  creditors. 

Rule  applied,  A  deed  of  trust  is  not  taken  out  of  Code,  section  2115, 
providing  that  no  general  assignment  by  an  insolvent  for  the  benefit 

2  of  creditors  shall  be  valid  unless  made  for  the  benefit  of  all 
creditors  in  proportion  to  the  amount  of  their  respective  claims, 

4  because  the  claims  preferred  are  based  on  misappropriations  by 
the  grantors  of  funds  held  in  trust  by  a  corporation  of  which  they 
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were  officers,  and  that  they  devoted  the  payment  of  deposits  in  a 
bank  conducted  by  them,  made  after  they  knew  they  were  hope- 
lessly insolvent. 

Appeal  from  Pottawattamie  District  Comi. — Hon,  N.  W. 

Maoy,  Judge. 

Wbdnesday,  Dboembbb  9, 1896. 

Suit  in  equity  for  the  foreclosure  of  a  trust  deed. 
The  Omaha  National  Bank,  one  of  the  defendants, 
filed  an  answer  and  cross-petition  in  which  it  was 
alleged  that  the  trust  deed  was  void.  The  decree 
sustained  the  claim  set  up  in  the  answer  and  cross-bill, 
and  the  petition  was  dismissed.  Plaintiff  appeals. — 
Affirmed. 

Burke  &  Casady  and  /.  E.  Gongdon  for  appellant. 

Wright  &  Baldwin  for  the  Omaha  National  Bank. 

BoTHBOOK,  C.  J. — ^I.  The  case  involves  transac- 
tions of  a  partnership  known  by  the  firm  name  of 
Kimball  &  Champ,  a  corporation  called  the  Kimball- 
Champ  Investment  Company,  and  other  persons. 
There  are  a  number  of  parties  defendant.  It  is  not 
necessary  to  set  out  their  names.  All  necessary 
parties,  including  the  said  partnership  and  said  cor- 
poration, were  made  defendants.  The  real  contest^ 
however,  is  between  the  plaintiff,  who  is  the  trustee 
named  in  the  trust  deed,  and  the  Omaha  National 
Bank.  The  case  has  not  been  argued  in  this  court  in 
behalf  of  any  other  party.  The  facts  are  quite  volum- 
inous, and  the  ultimate  question  for  determination  is 

whether  the  trust  deed  is  void,  under  section 
1  2115  of  the  Code,  which  is  in  these  words:   "No 

general  assignment  of  property  by  an  insolvent, 
or  in  contemplation  of  insolvency,  for  the  benefit  <rf 
creditors  shall  be  valid  unless  it  be  made  for  the  benefit 
Vol.  102  la— 46 
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of  all  his  creditors  in  proportion  to  the  amount  of 
their  respective  claims."  The  district  court  made  a 
finding  of  facts  which  included  all  of  the  pertinent  acts 
and  transactions  of  Kimball  &  Champ  and  of  the 
investment  company,  as  well  as  the  facts  attending 
the  execution  of  the  trust  deed  to  the  plaintiff.  The 
findings  of  fact  are  as  follows: 

''First.  That  in  or  about  the  month  of  July,  1882, 
the  defendants,  John  P.  Kimball  and  George  EL 
Champ,  formed  and  entered  into  a  co-partnership 
under  the  name  and  style  of  Kimball  &  Champ,  com- 
posed of  themselves,  as  individual  members,  both  of 
whom  resided  at  Council  Bluffs,  Iowa,  and  thereafter 
and  thereunder  engaged  in  the  real  estate,  loan  and 
banking  business  at  Council  Bluffs,  Iowa,  and  contin- 
ued therein  up  to  and  including  the  twenty-first  day 
of  July,  1891;  that  in  or  about  the  month  of  July, 
1888,  the  defendant  corporation,  the  Kimball-Champ 
Investment  Company,  was  duly  organized  and  formed, 
and  thereafter,  and  up  to  the  twenty-first  day  of  July, 
1891,  was  engaged  in  the  business  of  loaning  money, 
receiving  deposits  for  investment,  and  transacting  a 
financial  business  incident  to  loaning  and  investing 
money;  that  defendant  John  F.  Kimball  was  presi- 
dent, defendant  George  H.  Champ,  vice-president  and 
treasurer,  and  one  C.  B.  Towle,  secretary  of  said 
investment  company,  and  Kimball  and  Champ  and 
one  Gteorge  E.  Gage,  were  its  directors,  and  its  princi- 
pal place  of  business  was  at  Council  Bluffs,  Iowa; 
that  the  secretary  of  the  company  resided  at  Council 
Bluffs,  and  Gage  resided  in  New  Hampshire  and 
Massachusetts,  and  was  the  eastern  manager  of  the 
company;  that  on,  and  for  some  time  prior  to,  the  first 
day  of  July,  1891,  the  Bank  of  Minden  was  a  private 
bank,  located  at  Minden,  Iowa,  and  was  owned  and 
conducted  by  Kimball  &  Champ,  one  N.  L.  Trimble 
being  the  cashier. 
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**Second.  That  the  co-partnership  of  Kimball  & 
Champ,  and  the  Kimball-Champ  Investment  Company 
occupied  the  same  oflBce  room,  and  used  the  same  fur- 
niture, fixtures,  vault,  and  money  drawer,  and  post- 
oflBce  box,  and  employed  the  same  hired  help. 

^' Third,  That  the  following  specific  instruments 
were  executed  and  filed  for  record  at  the  date  and  by 
the  parties  indicated,  to-wit:  (1)  A  trust  deed  by 
Kimball  &  Champ  to  N.  L.  Trimble,  trustee,  for  the 
benefit  of  the  trustee,  as  cashier  of  the  Bank  of  Min- 
den,  and  the  depositors  in  said  bank,  executed  July 
21,  1891,  and  filed  for  record  July  22,  1891,  at  5:10 
o'clock  p.  M.  (2)  A  mortgage  on  certain  real  estate, 
executed  by  Kimball  &  Champ  to  the  Kimball-Champ 
Investment  Company,  on  July  21,  1891,  and  filed  for 
record  July  22,  1891,  at  4:20  o'clock  p.  m.,  to  secure 
the  payment  of  sixteen  thousand  five  hundred  dollars, 
subject  to  a  prior  mortgage  on  the  same  real  estate, 
for  seventy-five  thousand  dollars,  to  the  Penn  Mutual 
Life  Insurance  Company,  and  which  mortgage  on  the 
same  day  was  assigned  by  said  Kimball-Champ  Invest- 
ment Company  to  George  P.  Wright,  trustee,  and 
which  assignment  was  filed  for  record  July  22,  at  3:45 
o'clock  p.  M.  (3)  A  mortgage  on  certain  real 
estate,  executed  by  Kimball  &  Champ  to  William 
Siedentopf,  on  July  21,  1891,  filed  for  record  on 
July  22,  at  3:55  p.  m.,  to  secure  the  payment  of 
three  thousand  six  hundred  and  eighty-five  dollars. 
(4)  A  mortgage  on  certain  real  estate,  executed  by 
Kimball  &  Champ  to  J.  P.  Filbert,  on  July  22,  1891,  at 
4:10  o'clock  p.  m.,  to  secure  the  sum  of  two  thousand 
dollars.  (5)  A  deed  to  certain  real  estate,  executed  by 
Kimball  &  Champ  to  the  Kimball-Champ  Investment 
Company,  on  July  22,  1891,  filed  for  record  at  4:40  p. 
M.;  consideration  named,  ninety-three  thousand  five- 
hundred  dollars;  and  the  same  consideration  covers,  as 
alleged,  other  property  conveyed  on  the  same  day; 
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and  which  deed  is  subject  to  a  prior  mortgage  of  sev- 
enty-five thousand  dollars  to  the  Penn  Mutual  Life 
Insurance  Company,  and  one  of  sixteen  thousand  five 
hundred  dollars  to  the  Kimball-Champ  Investment 
Company,  assigned  to  George  F.  Wright,  trustee.  (6)  A 
general  assignment  by  Kimball-Champ  Investment 
Company  to  M.  P.  Rohrer,  executed  on  July  22,  1891, 
a^id  filed  for  record  on  the  same  day  at  4:44  o'clock 
p.  M.,  for  the  benefit  of  all  the  creditors  of  said  com- 
pany, as  provided  by  statute.  (7)  A  trust  deed  of  cer- 
tain real  estate,  executed  by  Kimball  &  Champ  to  A. 
T.  Elwell  on  the  twenty-second  day  of  July,  1891,  and 
filed  for  record  on  the  same  day  at  4  p.  m.;  the  same 
being  the  one  sought  to  be  foreclosed  in  this  action. 

''Fourth.  That  on  said  twenty-second  day  of  July, 
1891 ,  Kimball  &  Champ  w^ere  insolvent,  and  were  heavily 
indebted  to  the  investment  company;  that  on  said 
twenty-second  day  of  July,  1891,  out  of  funds  of  their 
own  and  of  the  investment  company,  Kimball  & 
Champ  paid  off  their  own  depositors,  except  A.  T. 
Elwell,  and  provided  means  for  and  directed  the  pay- 
ment of  the  depositors  of  the  Bank  of  Minden,  and 
thereafter  they  ceased  to  do  business. 

''Fifth.  That  on  the  twenty-second  day  of  July, 
1891,  the  plaintiff,  as  treasurer  of  the  Council  BluflFs 
Theater  Company,  had  on  deposit  with  Kimball  & 
Champ,  the  sum  of  eleven  dollars  and  fourteen  cents, 
and  on  that  date  deposited  in  his  own  right  the  further 
sum  of  forty-five  iollars;  that  prior  to  the  said  twenty- 
second  day  of  July,  1891,  certain  notes  had  been  sent 
to  the  Kimball-Champ  Investment  Company  for  col- 
lection and  remittance,  and  which  had  been  collected, 
or  a  secured  note  taken  therefor,  and  the  proceeds  so 
coming  into  the  possession  of  the  investment  company 
had  not  been  remitted,  but  had  been  misappropriated, 
and  such  misappropriation  had  existed  for  some  weeks 
prior  to  the  said  date,  and  the  amounts  mentioned 
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represent  the  amounts  of  such  misappropriation, 
except  those  of  plaintiff  as  treasurer,  and  in  his  own 
right. 

^' Sixth.  That  the  plaintiff,  on  said  twenty-second 
day  of  July,  1891,  accepted  the  trust,  and  received  the 
deed  therefor,  and  at  once  filed  the  same  for  record; 
and  thereafter  he  notified  the  -  beneficiaries  herein 
named,  of  the  said  trust  conveyance,  and  received 
acceptances  thereof  from  all  except  J.  J.  Burns,  here- 
inafter referred  to. 

^^ Seventh.  That  on  said  twenty-second  day  of  J  uly, 
1891,  Kimball  &  Champ  were  indebted  to  the  defend- 
ant and  cross-petitioners,  the  Omaha  National  Bank, 

in ,  the  sum  for  which  judgment  was  thereafter 

rendered;  that  prior  thereto  Kimball  &  Champ  exe- 
cuted and  delivered  to  said  Omaha  National  Bank  the 
notes  upon  which  judgment  was  rendered,  and  the 
proceeds  so  realized  were  passed  to  the  credit  of  the 
Kimball-Champ  Investment  Company,  and  the 
account  so  arising  with  the  Omaha  National  Bank  was 
continued  in  the  name  of  the  investment  company; 
that  Kimball  &  Champ  did  not  have  an  account  with 
the  Omaha  National  Bank;  that  on  July  22,  1891,  the 
investment  company,  through  its  president  and  treas- 
urer, drew  out  all  the  funds  with  the  Omaha  National 
Bank,  except  twenty-six  dollars;  that  on  the  twenty- 
second  day  of  July,  1891,  the  said  Omaha  National 
Bank  commenced  an  action  by  attachment  against 
Kimball  &  Champ,  John  F.  Kimball,  and  George  H. 
Champ,  upon  the  notes  given  as  above,  and  on  the 
twenty-third  day  of  July,  1891,  levied  upon  the  real 
estate  covered  by  said  trust  deed ;  that  thereafter,  and  on 
the  nineteenth  day  of  May,  1892,  judgment  was  ren- 
dered in  said  action  in  favor  of  the  plaintiff,  and 
against  said  defendants  for  the  sum  of  eighteen  thou- 
sand one  hundred  and  fifty-eight  dollars  and    fifty 
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cents,  two  hundred  and  sixty-four  dollars  and  ninety- 
four  cents  attorney's  fees  and  costs;  that  on  the 
twenty-third  day  of  October,  1891,  the  interveners, 
Wright  &  Baldwin,  commenced  an  action  by  attach- 
ment against  the  same  defendants,  upon  account, 
to  recover  the  sum  of  one  thousand  dollars, 
and  thereafter  levied  upon  the  same  real 
estate,  subsequent  and  subject  to  the  levy  of 
the  Omaha  National  Bank,  and  the  record 
fails  to  show  any  further  proceedings  therein; 
that  on  the  twenty-eighth  day  of  October,  1891,  the 
intervener,  J.  Sullivan,  in  an  action  against  the  same 
defendants,  attached  the  same  real  estate,  and  on  the 
fourteenth  day  of  September,  1893,  judgment  was  ren- 
dered therein  for  four  hundred  and  eighty-seven  dol- 
lars and  fifty  cents  and  costs,  and  thereafter  said  Sul- 
livan died,  and  Catharine  and  John  Sullivan  were 
appointed  executors  to  his  estate,  and  duly  substituted 
therein;  that,  under  the  general  assignment  of  the 
investment  company  to  M.  F.  Kohrer,  the  assignee 
took  charge  of  the  office  and  property  and  funds  of 
said  company,  and  controlled  and  managed  the  same 
until,  upon  order  of  court,  the  same  were  given  over 
to  a  receiver  appointed  therefor,  and  which  receiver 
was  Charles  R.  Hannan. 

'^Eighth.  That  the  property  included  in  the  trust 
deed  to  plaintiff  was  practically  all  the  property 
owned  by  Kimball  &  Champ  at  the  time  of  the 
execution  of  such  conveyance;  that  at  the  time  none 
of  the  creditors  of  Kimball  &  Champ  were  pressing 
their  claims  for  payment;  that  on  the  twenty-first  day 
of  July,  1891,  the  plaintiff  was  solicited  by  Kimball  & 
Champ  to  act  as  trustee  in  a  conveyance  for  the  benefit 
of  certain  of  their  creditors;  that  prior  to  the  time 
when  plaintiff  made  the  deposit  of  forty-five  dollars 
with  Kimball  &  Champ,  on  the  twenty-second  day  of 
JuIy.  1891,  as  aforesaid,  and  accepted  the  trust  de^d  in 
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question,  he  knew  of  the  failing  condition  of  the  Kim- 
ball-Champ  Investment  Company,  and  of  the  troubles 
of  Kimball  &  Champ;  that  he  did  not  demand  pay- 
ment of  the  deposit  already  made,  but  made  a  further 
deposit  with  Kimball  &  Champ,  and  accepted  the  trust 
deed,  as  before  found;  that  the  other,  beneficiaries  in 
the  trust  deed  did  not  have  any  knowledge  of  any 
indebtedness  to  them,  nor  of  the  proposed  trust  con- 
veyance, and  were  not  pressing  any  claims  upon  Kim- 
ball &  Champ  for  payment. 

*'Ninth:  That  Kimball  &  Champ  executed  and 
delivered  to  plaintiff  the  trust  deed  in  question  when 
they  were  insolvent  and  unpressed  by  creditors,  and 
with  the  design  and  intent  of  hindering  and  delaying 
their  other  creditors  in  the  collection  of  their  claims 
against  them,  and  that  plaintiff  had  knowledge  of 
such  fraudulent  intent  and  design,  and  participated 
therein  by  his  acts  in  connection  with  said  trust  con- 
veyance. 

''Tenth.  That,  by  their  acts,  Kimball  &  Champ 
undertook  to  pay  off  and  discharge  all  their  own 
depositors,  and  also  those  of  the  bank  of  Minden,  have 
the  investment  company  make  a  general  assignment 
and  convey  all  their  remaining  property  to  a  trustee, 
for  the  benefit  of  all  parties  whose  money  or  property 
had  been  misappropriated,  with  the  intent  and  design 
to  secure  a  preference  among  their  creditors,  to  pro- 
tect themselves,  and  to  prevent  the  Omaha  National 
Bank  and  other  creditors  from  attaching  their  prop- 
erty; that  the  conveyance  to  plaintiff  was  not  made  in 
good  faith,  and  for  the  sole  purpose  of  securing  creditors, 
but  was  made  for  the  purpose  of  securing  a  preference 
to  creditoi's,  and  placing  all  their  property  beyond  tho 
reach  of  those  creditors,  sustaining  a  different  relation 
to  them  from  the  beneficiaries  named;  that  Kimball  & 
Champ,  at  the  time  they  executed  and  delivered  the 
trust  deed  in  question,  did  not  hope  or  intend  to  make 
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the  payments  provided  for,  or  to  make  redemption  of 
the  property  conveyed,  but,  under  the  guise  or  appear- 
ance of  giving  security,  they  treated  and  regarded  the 
conveyance  as  a  mode  of  making  a  final  disposition  of 
the  property;  that  Kimball  &  Champ,  by  the  trust 
deed  to  Trimble  and  the  one  to  plaintiff,  surrendered 
the  dominion  and  entire  control  of  practically  all  their 
property,  and  thereafter  ceased  to  do  business,  and 
thereby  sought  to  make  a  preference  of  creditors." 

An  examination  of  the  evidence  in  the  case  fully 
sustains  the  findings  of  the  district  court.  Indeed,  it 
may  be  said  that  the  material  and  essential  facts,  as 
therein  stated,  are  so  conclusively  established  by  the 
evidence  that  they  ought  to  be  regarded  as  undisputed. 

II.  Much  of  the  argument  of  counsel  of  appellant 
is  devoted  to  the  proposition  that  the  debts  secured  by 
the  trust  deed  were  such  as  might  rightly  be  secured 
and  paid  in  preference  to  the  general  creditors. 
2  The  argument  is  founded  on  the  thought  that 

Kimball  &  Champ  were  trustees  of  the  benefi- 
ciaries in  the  trust  deed,  and  that  the  obligations  were 
trust  debts.  The  claims  of  the  parties  secured  by  the 
trust  deed  were  sent  to  the  Kimball-Champ  Invest- 
ment Company  for  collection  and  remittance,  and  the 
amounts  due  on  some  of  them  were  collected,  and 
secured  notes  were  taken  for  others.  No  report  of  the 
collections  and  the  taking  of  the  secured  notes  was 
made  to  the  parties  entitled  to  the  money  and  notes. 
On  the  contrary,  they  were  "misappropriated,"  as 
found  by  the  district  court.  There  is  no  evidence  that 
any  of  the  proceeds  of  these  collections  were  appro- 
priated to  the  acquisition  of  any  of  the  property 
included  in  the  trust  deed.  As  between  the  debt  due 
to  the  Omaha  National  Bank  and  those  due  to  the 
beneficiaries  in  the  trust  deed,  there  was  no  right  of 
priority  of  preference  which  the  beneficiaries  in  the 
trust  deed  could  have  enforced  if  there  had  been  no 
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attempt  made  by  Kimball  &  Champ  to  make  a  prefer- 
ence. This  proposition  is  so  manifestly  correct  that 
we  do  not  think  it  requires  further  consideration.  It 
is  true,  the  debts  due  depositors  for  money  placed  in 
the  bank,  when  every  one  connected  with  the  partner- 
ship knew  that  it  was  hopelessly  insolvent,  and  the 
laws  for  the  punishment  of  embezzlement,  no  doubt, 
were  in  the  minds  of  the  members  of  the  partnership, 
and  these  obligations  were  of  a  more  sacred  character 
than  their  other  debts.  But  that  they  were  entitled 
to  preference  over  other  honest  obligations  cannot  be 
admitted. 

III.  Section  2115  of  the  Code,  above  cited,  has 
been  in  force  in  this  state  since  the  adoption  of  the 
Code  of  1851.  Certain  questions  under  it  were  con- 
sidered in  the  case  of  Cowles  v.  RickettSy  1  Iowa,  582. 

From  that  time  to  this  there  have  been  scores 
3         of  cases  in  this  court  involving  the  application 

of  that  statute  to  the  disposition  of  property 
made  by  insolvent  debtors.  In  the  leading  case  of 
Burrows  v.  Lehndorff,  8  Iowa,  96,  it  was  held  that, 
where  several  instruments  were  executed  consecu- 
tively, each  one  subject  to  those  preceding,  and 
together  constituting  a  disposition  of  all  the  debtor's 
property  for  the  benefit  of  his  creditors,  but  not  in 
proportion  to  the  amount  of  their  claims,  the  various 
instruments  will  be  considered  as  constituting  one 
transaction,  and  as  therefore  void  under  the  statute. 
There  was  no  general  assignment  made  in  that  case  at 
any  time,  but  it  was  held  that  the  making  of  the 
instruments,  which  were  bills  of  sale,  was,  in  effect,  a 
general  assignment.  And  it  has  been  held  that  a 
debtor  may,  in  good  faith,  secure  the  claims  of  a 
creditor  by  a  chattel  mortage,  Fromme  v.  Jones,  13 
Iowa,  474,  or  by  an  absolute  sale  of  all  his  property  in 
good  faith,  Buell  v.  BtLckinffham,  16  Iowa,  284. 
Another  class  of  cases  holds  that  a  mortgage  to  one  or 


mo  Elwbll  v.  Kdcball  &  Champ.  [102  Iowa 

more  creditors,  made  in  good  faith,  is  not  void  by  the 
fact  that  the  mortgage  is  executed  in  contemplation 
of  insolvency,  when  the  mortgagor  afterwards 
executes  a  general  assignment.  Lyon  v.  Mcllvaine^  24 
Iowa,  9.  See  also  Aulman  v.  Aulman^  71  Iowa,  124; 
Lead  Co.  v.  HaaSj  73  Iowa,  399;  Bolles  v.  Creigh- 
ton,  73  Iowa,  199,  and  many  other  cases.  Some 
of  the  other  cases  present  about  the  same 
state  of  facts,  but  in  the  large  majority  of  them  the 
transactions  are  such  that  the  attending  facts,  such  as 
the  intention  of  the  debtor  to  dispose  of  all  of  his 
property  to  a  part  of  his  creditors,  the  knowledge  of 
the  preferred  creditors  of  such  intention,  and  the  time 
and  circumstances  attending  the  transfer,  are  consid- 
ered in  determining  the  question  as  to  whether  the 
acts  of  the  debtor,  in  effect,  constitute  a  general  assign- 
ment with  preference.  In  Bank  v.  Crittenden,  66  Iowa, 
237,  it  is  said:  "The  court  has  frequently  heretofore 
had  occasion  to  determine  the  legal  effect  of  transac- 
tions in  which  insolvent  debtors  have  made  convey- 
ances of  all  their  property  for  the  benefit  of  a  part  of 
their  creditors,  and  it  is  settled  by  the  cases  that  the 
question  whether  such  conveyances  should  be  regarded 
as  an  assignment  for  the  benefit  of  creditors,  or  a 
mortgage  for  the  security  of  particular  debts,  is  to  be 
determined  by  the  intention  of  the  parties,  as  it  may 
be  ascertained  from  the  circumstances  of  the  transac- 
tion." It  will  thus  be  seen  that  every  case  must  be 
determined  by  a  consideration  of  the  facts  attending 
the  acts  of  the  parties.  Applying  the  rule  above 
stated  to  the  established  facts  in  this  case,  we  have  no 
doubt  that  the  court  rightly  held  the  trust  deed  to  be 

void.  We  need  not  cite  the  facts,  further  than 
4         to  refer  to  the  relation  between  the  investment 

company  and  the  partnership  of  Kimball  & 
Champ.  They  were  both  hopelessly  insolvent, — so 
much  so  that  it  appeared  to  Kimb^^U  ^  Champ  that 
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practically  all  of  their  property  must  be  at  once 
devoted  to  paying  or  securing  debts  for  which,  if  not 
liquidated  in  some  way,  they  might  incur  criminal 
liability.  While  the  instruments  disposing  of  their 
property  were  not  as  nearly  related  to  each  other  in 
point  of  time  as  in  the  case  of  Burrows  v.  Lehndorff, 
supra^  and  other  cases,  yet  the  different  transactions 
were  as  nearly  simultaneous  as  it  was  practicable  to 
make  them.  The  trustee  selected  to  represent  the  ben- 
eficiaries in  the  trust  deed  was  a  mere  nominal  deposi- 
tor in  the  bank,  and  nearly  all  of  his  deposits  were  made 
under  such  circumstances  as  to  induce  the  belief  that 
it  was  done  to  qualify  him  to  make  the  claim  that  the 
instrument  was  made,  not  only  for  the  benefit  of  the 
patties  to  be  secured,  but  for  himself  as  well.  Our 
conclusion  is  that  the  decree  of  the  district  court 
should  be,  and  it  is,  affirmed. 


APPENDIX 

Notes  of  C£ises  Not  Otherwise  Reported. 


Eliza  T.  Clark,  Appellant,  v.  Qborge  Somubbs,  Jeff  Phillips, 
and  Thomas  Lamsino. 

Glabk  v.  Riddlb,  101  Iowa,  270,  Followed. 

Appeal  from  Linn  District  CkwrL^Kon,  W.  G.  Thompson,  Jndge. 

Wbdnbsdat,  February  10, 1897, 

Suit  in  equity  to  abate  and  enjoin  a  liquor  nuisance.    Decree  dis- 
missing plaintiffs  petition,  and  she  appeals. --i^et^ers^d. 

Riekel  &  Crocker  for  appellant. 

Wm.  Smyth  and  Preston,  Wheeler  &  Mo fflt  for  appellees. 

Deembr,  J.^The  controlling  questions  in  this  case  are  decided  in 
Olark  V.  Riddle,  101  Iowa,  270.    Following  that  opinion,  the  Judgment 

and  decree  must  be  reversbd.  Granger,  J. ,  adheres  to  his  dissent  in 
that  case.  A  decree  will  be  entered  in  this  court  as  prayed,  i^hich 
will  include  a  fee  of  one  hundred  dollars  for  plaintiff's  attorneys.— 
Rbvbbsbd. 


Henry  Baumhover  v.  M.  L.  Gregory,  et  al..  Defendants,  The 
Frost  Manufacturing  Company.  Appellant. 

Meohanio's  lien  DENIBD-^J^VUlenc^. 

Appeal  from  Montgomery  District  Cour^.— Hon.  Walter  I.  Smith. 

Judge. 

Thursday,  April  8, 1897. 

AoTiQN  In  equity  to  foreclose  a  mortgage  upon  real  estate.    The 
Flrost  Manufacturing  Company,  by  answer  and  cross-petition,  claim  to 

(733) 
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have  a  mechanic's  lien  upon  the  mortgaged  property,  which  daim  the 
plaintiff  denies. 

The  issues  and  facts  appear  in  the  opinion. 

Decree  was  rendered  dismissing  said  cross-petition  and  from  thia 
decree  the  defendant  company  appeals. 

Smith  McPkersan  and  T.  J.  Eysham  for  appellant 

J.  M.  Junkin  for  appellee. 

Given,  J.— I.  The  property  in  question  is  a  small  tract  of  land 
with  a  grist  mill  thereon.  On  the  twenty-ninth  day  of  June,  1892,  tiie 
plaintiff  conveyed  said  property  to  the  defendant,  W.  F.  Dutton,  and 
took  the  mortgage  sued  upon  to  secure  payment  of  part  of  the  pur- 
chase price.  On  the  same  day,  Dutton  executed  another  mortgage  on 
said  property  to  one  Theodore  Bauer,  which  mortgage  is  now  owned 
by  the  defendant  Paul  Traut. 

Prior  to,  and  for  some  time  after  these  transactions,  said  mill 
was  operated  by  water  power. 

In  January,  1893,  the  appellant  furnished  to  Dutton,  an  engine, 
boiler,  pump,  and  other  appliances,  necessary  to  run  said  mill  by 
steam,  to  the  value  of  one  thousand,  nine  hundred  and  forty  dollars 
and  forty-two  cents.  An  addition  was  erected  to  the  mill,  against  the 
south  side,  in  which  to  place  this  machinery,  and  it  was  placed  therein, 
in  the  usual  manner  of  setting  such  machinery,  and  connected  with 
the  gearing  of  the  mill. 

On  the  fifth  day  of  May,  1898,  appellant  filed  its  statement  for  a 
mechanic's  lien,  and  it  is  upon  this  statement  that  the  lien  is  now 
claimed. 

Appellees  contend  that  the  statement  is  illegal,  and  of  no  effect, 
for  the  reason  that  collateral  security  was  taken  for  the  purchase 
price  of  said  machinery. 

The  facts  concerning  the  purchase,  as  shown^by  the  statement,  and 
necessary  to  be  noticed,  are  as  follows: 

On  January  3, 1898,  appellant  submitted  to  Mr.  Dutton,  two  pro 
posals,  on  printed  blanks,  for  furnishing  this  machinery,  one  (Exhibit 
A)  for  furnishing  a  boiler,  water  heater,  pump,  etc.,  and  the  other 
(Exhibit  B),  for  furnishing  an  engine. 

The  blanks  in  these  proposals  were  filled  in,  the  whole  showing  fall 
details  as  to  machinery  to  be  furnished  and  in  each  reference  is  made 
to  **supplement  attached"  for  **price  when  delivered.*' 

The  supplement  attached  is  as  follows: 

Date,  January  4, 1893. 
To  the  Frost  Manufacturing  Company,  Oalesburg,  III,: 

Ship  to  W.  F.  Dutton,  Place,  Red  Oak,  Iowa. 

Via.  C,  B.  &  Q.  R.  R.  Terms,  see  below. 

This  order  is  not  revocable,  but  is  subject  to  the  approval  of  the 
narties  to  whom  it  is  addressed,  who  will  acknowledge  its  receipt  and 
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approval.  All  our  jfoods  are  shipped  owner's  risk  released,  nnless 
ordered  otherwise.  No  agreements  of  salesmen  or  agents  reoognized 
unless  speoified  in  this  order. 

Engine,  boiler,  heater,  and  pump,  with  fittings  as  per  attached 
detail.  Price  P.  O.  B.,  Galesburg,  111.,  eighteen  hundred  and  fifty-six 
dollars.  Five  hundred  dollars  on  receipt  of  machinery,  balance 
in  two  payments  -September  1, 1893.  and  January  1, 1894,  at  eight  per 
cent  Security  on  machinery  and  insurance  in  our  favor  in  amount 
deferred  payments. 

Accepted.  (Signed)  W.  F.  Duttow. 

The  proposal  Exhibit  A  contains  in  print  a  paragraph  as  follows: 
The  title  in  this  machinery  to  inveat  in  you  only  on  full  compliance 
^th  the  above  terms  and  conditions."  The  proposal  Exhibit  B,  con- 
tains this  paragraph  in  print: 

''It  is  agreed  that  the  engine,  etc.,  above  specified  shall  remain 
our  property  until  f uUy  paid  for  in  cash.  There  are  no  understandings 
or  agreements  outside  of  this  writing.** 

Appellant  filed  its  answer  and  cross-petition  asking  that  said 
mechanic's  lien  be  established  and  f  oreclose'dl 

Appellees  demurred  on  the  ground  that  the  statement  for  a  lien 
shows  that  the  title  to  the  machinery  was  to  remain  in  the  appellant 
until  paid  for,  and  that  thereby  appellant  took  collateral  security  and 
for  that  reason  is  not  entitled  to  a  lien. 

This  demurrer  was  sustained  January  24, 1894,  and  at  the  Septem- 
ber term,  1^4,  appellant  amended  its  answer  and  cross-petition  by 
striking  therefrom  the  following:  "Title  to  this  machinery  to  vest  in 
you  only  on  full  compliance  with  the  above  terms  and  conditions  " 

Also  the  following:  "It  is  agreed  the  engine,  etc.,  above  ppecified, 
shall  remain  our  property  until  fully  paid  for  in  cash." 

Appellant  further  amended  by  alleging  in  substance  that  its 
ntention  and  understanding  was  that  Dutton  was  to  purchase  and 
take  possession,  control  and  title  to  the  machinery  on  delivery;  that  it 
was  mutually  so  understood  between  them,  and  that  the  above 
language  stricken  from  the  answer  and  cross-petition  never  consti- 
tuted a  part  of  the  agreement,  and  was  omitted  to  be  stricken  from 
said  proposals  and  was  left  therein  by  a  mutual  mistake  and  over- 
sight of  appellant  and  said  Dutton. 

Flaintiif  joined  issue  on  these  allegations  and  upon  these  issues 
the  court  found  against  the  appellant  and  dismissed  its  cross  peti- 
tion in  so  far  as  it  asked  that  a  mechanic's  lien  be  established  in  its 
favor. 

II.  Appellant  does  not  question  that  if  the  machinery  was  fur- 
nished upon  the  terms  contained  in  the  proposals  it  is  not  entitled  to  a 
mechanic's  lien.  The  contention  is  that  the  provisions  in  the  pro- 
posals as  to  the  title  to  the  machinery,  are  contrary  to  the  intention 
and  agreement  of  the  parties  and  were  permitted  to  remain  in  the 
proposals  by  mutual  oversight  and  mistake. 
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The  Defendant  Dutton  and  J.  M.  Harris,  agent  of  appellaiit,  who 
submitted  said  proposals,  were  examined  at  length  upon  this  issue. 
Most  of  their  testimony  thereon  was  objected  to,  and  certainly  much 
of  it  is  objectionable  as  stating  inferences  and  conclusions  of  the 
witnesses  and  upon  other  grounds,  but  we  will  not  here  oonsider  these 
numerous  objections  in  detail. 

It  is  sufficient  to  say  that  we  have  no  doubt  but  that  these  wit- 
nesses each  intended  to  be  understood  as  testifying  that  Dutton  was 
to  take  title  to  the  machinery  on  delivery  and  that  the  provisions  to 
the  contrary  were  allowed  to  remain  therein  by  mutual  oversight  and 
mistake. 

Mr.  Harrington,  secretary  and  treasurer  of  the  appellant  com- 
pany, testified  that  it  was  his  intention  to  deliver  and  give  Dutton 
possession  and  title  to  the  machinery. 

Against  this  testimony  as  to  the  intention  of  the  parties  we  have 
the  facts  and  circumstances  attending  the  transaction,  and  which,  we 
think,  fairly  show  that  the  intention  was  as  expressed  in  the  pro- 
posals. 

Mr.  Harris,  as  agent  of  the  appellant,  was  engaged  in  soliciting 
orders  for  machinery,  and  for  that  purpose  was  provided  with  printed 
blanks,  the  same  as  used  in  this  instance  by  the  appellant.  The  form 
for  proposals  contained  provisions  as  to  title,  under  consideration. 
The  supplement  to  that  form  of  proposal,  provided  that  "no  agree- 
ment of  salesmen  or  agents  recognized  unless  specified  in  this  order." 
This  was  notice  to  persons  dealing  with  agents  to  require  that  all 
agreements  made  by  them  should  be  specified  in  the  order.  That 
form  of  supplement  also  provided  that  "security  on  machinery  and 
insurance  in  our  flavor  in  amount  deferred  payments"  This  oer- 
tainly  indicates  a  purpose  on  part  of  appellant  to  have  security  on  the 
machinery,  and  the  proposals  left  no  doubt  that  the  way  was  by 
retaining  title  until  the  terms  of  the  purchase  were  performed  by  the 
purchaser.  In  exhibit  B,  it  is  expressly  provided  that  "there  are  no 
understandings  or  agreements  outside  of  this  written  contract." 

In  filing  its  statement  for  mechanic's  lien  and  in  its  answer  and 
cross-petition  asking  that  that  lien  be  established  and  foreclosed,  the 
appellant  stood  upon  thesd  instruments  just  as  they  were  written  and 
without  any  intimation  of  mistake  or  oversight. 

It  was  not  until  several  months  after  the  ruling  on  the  demurrer 
that  appellant  was  first  heard  to  even  intimate  that  there  was  a  mis- 
take or  omission  in  the  writings  under  consideration. 

We  will  not  extend  this  opinion  by  noticing  other  facts  and  cir- 
cumstances which,  we  think,  tend  to  rebut  appellant's  contention.  It 
is  sufficient  to  say  that  after  a  careful  consideration  of  the  evidence 
as  shown  in  the  transcript,  we  think  it  fails  to  support  appellants  con- 
tention with  that  degree  of  certainty  that  is  required  to  overcome  the 
clearly  expressed  language  of  the  writings. 

For  these  reasons  we  conclude  that  there  was  no  error  in  dismiss- 
ing appellant's  cross-petition  in  so  far  as  it  askei  the  establishment 
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and  foreclosure  of  a  mechanic's  lien.  This  conclusion  lendera  it 
unnecessary  that  we  consider  other  questions  discussed  that  would 
have  followed  an  establishment  of  the  lien. 

The  judgment  and  decree  of  the  district  court  is  affirmbd. 


Laura  A.  Whkatlby,  Appellant,  v.  Ellis  Whbatlry. 

Fraud  and  undue  influence —i^u^nd^. 

Appeal  from   Story  District  (7our<.— Hon.  S.  M.  Weaver,  Judge, 

Fridat,  April  9, 1897. 

THsplaintiff  isalady  some  seventy-four  years  of  age,  and  the 
defendant  is  her  son.  Plain tiif  o^vned  one  hundred  and  eighty  acres 
of  land,  and  some  personal  property,  and  was  indebted  in  the  sum  of 
oyer  one  thousand  dollars.  On  the  twenty-ninth  of  October,  1894,  the 
plaintiff  and  defendant  entered  into  a  written  agreement  whereby 
defendant  was  t6  pay  plaintiff's  debts,  and  provide  a  home  and  com- 
fortable living  for  her  during  her  life.  It  was  provided  that,  in  case 
she  should  live  elsewhere  than  with  him,  defendant  was  to  pay  her 
the  sum  of  two  dollars  and  fifty  cents  per  week  for  her  support.  As  a 
consideration  for  the  undertakings  of  the  defendant,  as  expressed  in 
the  agreement,  plaintiff  was  to  convey  to  him  the  one  hundred 
and  eighty  acres  of  land,  and  her  personal  property.  Among  the 
reasons  for  her  entering  into  the  contract,  as  stated  therein,  it  appears 
that  she  had  been  subjected  to  expense  and  annoyance  in  an  attempt 
to  have  a  guardian  appointed  for  her.  and  she  feared  a  repetition  of 
^uch  attempt  by  her  children,  or  other  trouble  growing  out  of  the 
property,  and  that  she  only  desired  to  be  assured  of  a  comfortable 
living.  On  the  twenty-seventh  of  December,  1894,  this  action  was 
commenced  to  set  aside  the  conveyance,  on  the  ground  that  it  was 
obtained  by  misrepresentations  and  fraud.  On  the  trial  in  the  district 
court  the  petition  was  dismissed,  and  the  plaintiff  8LppeaXs.^Affirm$d. 

Funson  A  Oiffbrd  and  ZT.  E.  Long  for  appellant 

D,  J.  Vir^'e  for  appellee. 

Qranqbr,  J.-— It  will  be  seen,  that  the  action  was  commenced 
about  two  months  after  the  contract  was  entered  into.  The  plaintiff 
is  a  widow,  and  has  been  since  1870.  She  has,  besides  the  defendant, 
six  children.  The  claim  of  fraud  and  misrepresentation  is,  that 
defendant  and  others  represented  to  her,  and  caused  her  to  believe 
that  she  was  to  lose  all  her  property  in  litigation  and  attorney's  fees; 
that  lawyers  were  going  to  bring  an  action  in  the  court  the  moment 
she  got  kcK  6r  her  health  bad,  and  have  her  declared  insane  and  of 
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weak  and  feeble  mind;  that  she  would  be  driyen  from  her  home  and 
left  without  support;  and  that  her  only  way  to  save  her  land  was  to 
deed  it  to  the  def  endant,~and  that  by  reason  of  these  representations, 
she  became  bewildered,  and  believed  the  representations,  and  thus 
made  the  conveyance.  We  have  seldom  read  a  case  in  which  so  grave 
a  charge  came  so  far  short  of  being  established  by  the  proofs.  It  is 
not  to  be  said,  that  the  record  does  not  disclose  conditions  and  facts 
to  be  regretted;  for  it  seems  to  us  a  plain  case  of  an  aged  mother  being 
made,  because  of  her  estate,  an  object  to  bear  the  consequences  of  an 
unseemly  strife  between  her  children  for  purposes  of  gain.  We  wUl 
not  set  out  the  evidence  or  facts,  further  than  to  say  that,  beyond 
doubt,  the  plaintiff  expressed  a  principal  reason  for  her  act  in  making 
the  contract  when  she  recited  in  the  agreement,  that  she  did  it  to  avoid 
annoyance  and  trouble  from  her  children.  She  seems  to  be  a  woman 
of  merely  moderate  intelligence,  industrious,  and  needful  of  counsel 
and  guidance  in  the  management  of  business.  The  record  is 
not  a  showing  of  undue  influence  or  of  fraud  in  the  inception  of  the 
contract.  The  record  is  more  a  showing  of  improper  treatment,  and  of 
a  bad  bargain,  than  of  fraud  or  undue  influence.  It  is,  as  is  true  gener- 
ally in  family  quarrels,  a  picking  up  of  isolated  facts,  great  and  smalL 
and  bringing  them  together  for  an  undue  effect.  From  a  separate 
reading  of  this  record,  no  one  doubts  the  correctness  of  the  judgment 
of  the  district  court  in  dismissing  the  petition.  The  contract  is 
undoubtedly  an  unfortunate  one,  because,  quite  likely,  the  defendant 
has  not  observed  it  in  good  faith,  as  its  letter  and  spirit  require,  but 
that  is  not  the  question  before  us.  The  contract  is  certainly  unfortu- 
nate, in  the  light  of  the  reprehensible  contention  of  her  children,  the 
consequences  of  which,  barring  the  disgrace,  fall  upon  her.  It  is  one 
of  those  cases  where  aged  persons  make  mistakes  from*  which  it  would 
be  a  satisfaction  to  relieve  them,  but  where  the  obligations  of  contract 
bind  them  to  an  unfortunate  situation  The  defendant  had  been  with 
her  for  years  before  the  contract  was  made,  and  she  knew  him,  and 
evidently  felt  that  by  making  the  contract  she  was  doing  what  was 
best  for  her,  in  view  of  the  surroundings.  It  is  quite  probable  that,  if 
the  parties  were  left  free  from  the  influence  of  others  she  might 
realize  what  she  expected.    The  judgment  is  affuimjed. 
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J.  H,  Phillips,  Trustee  for  John  Wilson,  v.  Olof   Lund  ant 
Georqe  Yakn.  Appellants. 

Reformation  Evidence— £et;i6ti;  on  Appeal. 

Appeal  from  Polk  District  Court.— Uo^,  C.  P.  Holues,  Judge. 

Friday,  April  9, 1897. 

Action  in  equity  to  compel  the  defendants,  as  co-sureties  with 
John  Wilson  who  paid  the  debt  secured,  to  contribute  their  portion  ol 
the  amount  paid. 

Defendants  answered  setting  up  certain  defenses  as  will  herei:v 
after  appear;  judgment  was  rendered  in  favor  of  plaintiff  against  each 
of  the  defendants,  and  from  which  they  each  appeal. 

Bead  &  Read  for  appellant. 

W.  G,  Earvison  for  appellee. 

Given,  J.— I.  There  is  no  question  that  unless  one  or  more  of  the 
defenses  pleaded  are  established,  the  plaintiff  is  entitled  to  judgment 
as  rendered. 

The  contentions  will  be  better  understood  by  stating  the  follow- 
ing facts,  about  which  there  is  little,  if  any,  dispute. 

On  and  after  April,  1889,  a  corporation  called  the  Bloomfield  Coal 
&  Mini;ig  Company,  was  operating  a  mine  on  land  leased  from  O.  C. 
Peterson.  At  that  time  the  company  was  composed  largely,  if  not 
entirely,  of  O.  C.  Peterson,  H.  C.  Hansen,  D  Lund,  L.Stahlgreen,  John 
Wilson,  Fred  Johnson,  George  Yarn  and  C  L.  Dahlberg,  all  of  whom 
were  stockholders,  and  most  of  whom  were  oflScers  of  the  corporation. 
The  coal  under  the  Peterson  land  had  been  so  far  exhausted  that  the 
company  was  mining  on  adjoining  land,  and  desired  to  secure  from 
Peterson  the  privilege  of  taking  out  the  coal  so  mined,  through  the 
entry  and  shaft  on  his  land.  Peterson  desired  to  borrow  four  thousand 
dollars  from  Hansen  on  the  land  as  security,  but  there  being  other 
mortgages  upon  it,  it  was  not  deemed  sufficient. 

The  proposition  that  the  company  would  go  security  for  Peterson 
if  he  would  grant  said  privilege,  was  discussed  and  the  conclusion 
reached,  that  the  company  could  not,  or  would  not,  go  as  such  secur- 
ity. On  the  second  day  of  April,  1889,  said  Lund,  Stahlgreen,  Wilson, 
Johnson,  and  Yarn  signed  five  promissory  notes  for  eight  hundred 
dollars  each  as  security  for  Peterson  to  Hansen,  which  notes  were 
further  secured  by  mortgage  on  said  land,  and  of  which  notes  the  two 
in  suit  are  a  part.  In  1892,  Flansen  brought  his  action  on  these  notes, 
they  being  unpaid,  against  all  the  makers,  for  judgment  and  foreclos- 
ure of  said  mortgage.    Judgment  and  decree  of  foreclosure  weii 
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rendered  on  default  against  all  the  said  defendants  except  these 
defendants,  Lund  and  Tarn,  who  appeared  and  answered  substantially 
as  they  have  answered  in  this  case.  Special  execution  was  issued  on 
said  judgment  for  the  sale  of  the  land  and  it  was  bid  in  by  Wilson  for 
eighty-two  dollars  and  sixty-nine  cents.  Wilson,  to  protect  himself 
from  execution  did,  on  Marcl^i  24, 1893,  pay  to  Hansen  one  thousand 
nine  hundred  and  seventy-four  dollars  and  thirty-four  cents,  the 
amount  of  said  judgment,  and  took  a  transfer  thereof  and  of  the  notes 
upon  which  it  was  rendered  to  J.  H.  Phillips  in  trust  for  Wilson.  Sub- 
sequently Stahlgreen  and  Johnson  paid  to  Wilson  their  portion  of 
said  judgment. 

II.  The  defendants  set  up  these  defenses,  namely:  That  they 
signed  said  notes  at  the  solicitation  of  John  Wilson  and  upon  his  rep- 
resentation that  C.  L.  Dahlberg  would  sign  the  same,  and  his  promise 
and  agreement  that  said  notes  would  not  be  delivered  unless  Dahlberg 
did  sign  them. 

That  as  a  further  inducement  for  them  to  sign  said  notes,  said 
Wilson  promised  and  agreed  that  he  would  not  deliver  them  unless 
Peterson  granted  to  said  company  the  right  to  take  out  coal  mined  on 
adjoining  lands  by  way  of  the  entry  and  shaft  on  his  land. 

'J'hey  allege  that  Wilson  wrongfully  and  fraudulently  delivered 
said  notes  without  their  being  signed  by  said  Dahlberg  and  without 
said  Peterson  having  granted  said  privilege  to  the  Coal  company. 

'I'hese  two  defenses  may  be  considered  together.  The  evidence 
in  relation  to  them  is  conflicting.  Lund  and  Yarn  testifying  one  way 
and  i^tahlgreen  and  Wilson  another,  as  to  what  took  place  at  the  time 
defendant  signed  the  notes.  It  seems  probable  that  defendants  did 
expect  Dahlberg  would  sign  the  notes,  and  that  the  company  would 
secure  the  desired  privilege  by  those  persons  enabling  Peterson  to  bor- 
row the  money.  These  expectations  were  based  upon  talks  they  had 
generally  upon  the  subject,  and  not  upon  any  representation,  promise 
or  agreement  made  by  Wilson. 

Wilson  was  not  an  officer  of  the  company,  and  but  recently  a 
stockholder.  The  preponderance  of  the  evidence  is  in  favor  of  the 
conclusion  that  it  was  Stahlgreen  who  was  president  of  the  company, 
who  took  the  notes  of  defendant  to  sign,  and  that  whatever  was  said 
as  inducement,  was  by  him  and  not  Wilson. 

We  think  the  defendants  have  failed  to  sustain  either  of  these 
defenses  by  a  preponderance  of  the  evidenca 

III.  The  other  defense  alleged  is  in  substance  this:  That  there 
was  pending  in  this  court  on  appeal,  and  in  the  district  court,  suits 
growing  out  of  the  business  and  affairs  of  said  corporation.  The 
said  action  of  Hansen  against  these  defendants  and  others,  in  whioh 
these  defendants  had  answered,  was  also  pending  on  their  said 
answer.  That  it  was  proposed  to  settle  all  matters  in  controversy 
growing  out  of  said  litigation,  and  that  these  defendants  required  as 
a  condition  of  their  consent  to  the  settlement  of  said  causes,  that  the 
controversy  between  them  and  John  Wilson  should  also  be  settled 
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They  allege  ''that  thereupon  it  was  verbally  agreed  between  theee 
defendants  and  the  said  John  Wilson  that  he,  the  said  John  Wilson, 
would  become  responsible  for  the  payment  of  said  notes  to  the  said 
Hansen,  and  would  save  and  protect  these  defendants  from  any  and 
all  liability  thereon,  and  thereupon  these  defendants  consented  to  the 
settlement  of  the  said  other  actions,  which  was  accordingly  done." 
They  say  that  thereafter  said  action  brought  agaiast  Hansen,  against 
them  and  others,  was  dismissed;  that  Wilson  purchased  the  mort- 
gaged property  in  pursuance  of  said  agreement,  and  paid  Hansen  the 
remainder  of  the  judgment,  not  as  surety,  but  in  pursuance  of  said 
agreement 

On  the  first  day  of  November,  1892,  a  stipulation  in  writing  was 
entered  into  and  signed  by  all  the  parties  concerned,  wherein  all  the 
litigation  other  than  the  case  of  Hansen  against  these  defendants 
and  others,  was  settled. 

It  is  not  claimed  that  there  is  any  reference  in  said  stipulation  to 
the  case  of  Hansen  pending  on  the  answer  of  these  defendants. 

Their  contention  is  that  it  was  agreed  between  them  and  Wilson, 
as  alleged,  and  that,  therefore,  Wilson  has  no  right  to  charge  them 
with  contribution.  Here  again  the  evidence  is  quite  conflicting,  but 
we  think,  the  defendants  have  failed  to  establish,  by  a  preponderance 
of  the  evidence,  the  burden  that  rests  upon  them.  It  will  serve  no 
good  purpose  to  set  out  or  discuss  the  evidence,  it  is  sufficient  to  say 
that  we  think  the  defendants  have  failed  to  establish  the  alleged 
agreement  by  a  preponderance  of  the  evidence. 

The  Judgment  of  the  district  court  is  affibhbd. 


N.  Gadmbb  y.  Mary  £llbn  Corcoran  Lent  and  C.  B.  Lent 
Appellants,  and  Thb  Dbs  Moines  Insurance  Company. 

Agency— Evidence— Pa^metU  of  Liquor  Debt, 

Appeal  from  Fbcahonku  District  C7(mr^— Hon.  Lot  Thomas,  Judge. 

Saturday,  April  10, 1897. 

AoTiON  to  foreclose  mortgage.  The  defendants,  in  their  answer, 
allege  that  part  of  the  consideration  was  the  purchase  of  intoxicating 
liquors,  and  that  the  plaintiff  is  not  a  bona  fide  holder  of  the  note  and 
mortgage  The  loss  occasioned  by  the  burning  of  the  house  was  paid 
by  the  insurance  company  into  court,  to  be  disposed  of  in  the  decree. 
There  was  a  decree  for  plaintiff,  as  prayed,  and  defendants  Lent 
appeal.  ^Affirmed. 

Bottford^  Healy  A  Healy  for  appellants. 

Stevemon  A  Lavender  for  appellee. 
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Ladd,  J.—The  defendants  Mary  Ellen  Corcoran  Lent  and  G.  B. 
Lent,  executed  the  note  for  t  vo  hundred  and  fifty  dollars,  on  which 
this  action  is  brought,  to  G.  E.  Hughes,  and  the  mortgage  on  their 
house  and  lot  securing  the  payment  thereof,  November  11, 1893.  The 
house  was  insured,  and  the  io3s,  if  any,  made  payable  to  the  mortgagee 
as  his  interest  might  appear.  It  burned  in  1894,  and  the  loss  adjusted 
at  one  hundred  and  seventy-five  dollars,  was  left,  in  pursuance  of  a 
stipulation,  with  the  clerk,  to  be  disposed  of  in  the  decree.  The 
defendants  claim  that,  of  the  coasideration,  one  hundred  and  forty- 
seven  dollars  was  for  the  purchase  of  a  stock  of  intoxicating  liquors 
at  Tripp,  S.  D.,  while  the  plaintiff  says  that  the  entire  consideration 
was  for  money  loaned  and  the  expenses  of  preparing  the  papers.  The 
evidence  conclusively  shows  that  G.  E  Hughes  did  not  own  the  stock 
at  Tripp,  but  that  it  was  the  property  of  Samuel  Hughes.  It  is 
insisted,  however,  that  G.  E.  Hughes  acted  as  the  agent  of  Samuel. 
Und  lubtedly,  he  talked  with  Lent  about  the  purchase,  but  the  evi- 
dence shows  that  Lent  wrote  to  Samuel  about  the  opportunities  at 
Tripp,  and  of  the  extent  of  the  business  there,  and  went  out  to  see 
him.  As  soon  as  he  had  arranged  for  the  money,  he  telegraphed  to 
Samuel  to  turn  the  goods  over  to  Ollie,  and  come  to  Fonda  on  the 
first  train.  When  the  loan  was  completed,  G.  E  Hughes  retained  the 
one  hundred  and  forty  seven  dollars  Lent  had  agreed  to  pay  his 
father,  Samuel  Hughes,  and  paid  it  to  the  latter.  The  evidence  regard- 
ing these  transactions  is  conflicting,  but  it  establishes  this  state  of 
facts  when  fairly  considered*  The  one  hundred  and  forty-seven  dol- 
lars was  borrowed  for  and  used  to  buy  the  stock,  but  the  stock  was 
not  owned  by  G.  E.  Hughes,  and  was  not  bought  of  him,  and  the  evi- 
dence does  not  show  that  he  was  the  agent  of  Samuel  Hughes  in  the 
transaction.  This  conclusion  renders  it  unnecessary  to  consider  the 
other  questions  argued,— Affirmed.  , 


Maby  a.  Morse,  et  al.,  v.  The  Crrr  of  Dubuque,  et  al.  Defend- 
ants, William  White  and  W.  D.  White,  Appellants. 

Appeal.  A  finding  by  the  court  as  to  the  true  location  or  a  street  will 
not  be  reversed  on  appeal,  although  the  evidence  is  not  harmo- 
nious, where,  after  eliminating  objections  to  the  admissibility  of 
the  evidence  not  well  taken,  the  court's  conclusion  cannot  be  said 
to  be  doubtful. 

Appeal  from  DtUmquc  District  Cowrf.— Hon.  J.  L.  Hustbd,  Judge. 

Thubsday,  May  18,  1897. 

The  plaintiffs  arw  Mary  A.  Morse  and  some  nine  others,  who  own 
all  the  land  abutting  on  the  north  side  of  O'Neil  street,  in  the  city  of 
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Dubuque.  William  White  and  Emily  D.  White  are  defendantBj  and 
own  all  the  land  abutting  on  the  south  side  of  said  (yNeil  street.  (XNeil 
street  intersects,  at  a  right  angle,  with  Booth  street.  The  C^ty  of 
Dubuque,  Dodson  &  Cousins,  and  D.  W.  Linehan  are  also  defend- 
ants. The  city  let  to  Dodson  &  Cousins  and  Linehan  a  contract  to 
improve  Booth  street,  which  improvement  included  curbstones  along 
the  sides  of  the  street.  In  pursuance  of  the  contract,  they  were  about 
to  set  curbstones  along  the  west  line  of  Booth  street,  where  it  crossed 
CNeil  street,  so  as  to  interfere  with  its  use  as  a  street  at  the  place 
where  it  is  opened.  A  temporary  injunction  was  granted,  and  issues 
were  thereafter  formed  so  as  to  present  the  question  whether  CNeil 
street  was  located  where  it  now  appears  to  be,  or  thirty-three  feet 
north  of  there.  The  controversy  involves,  as  between  plaintiffs  and 
defendants  William  and  Emily  D.  White,  the  ownership  of  thirty-three 
feet  in  width  of  land  along  the  street.  The  street,  wherever  located, 
is  conceded  to  be  the  correct  boundary,  so  that  the  only  question  of 
fact  is  the  correct  location  of  the  street,  across  which,  when  properly 
located,  there  is  no  claim  of  a  right  to  set  curbstones.  On  final  hear- 
ing the  district  court  made  the  temporary  injunction  perpetual,  and 
made  the  following  findings  and  order:  ''It  is  further  ordered, 
adjudged,  and  decreed  that  the  north  line  of  cyNeil  street  is  fifty-nine 
and  one-half  degrees  west,  three  hundred  and  fifty-two  feet  from  the 
southwesterly  line  of  West  Third  and  Booth  streets,  and  the  south 
line  of  said  O'Neil  street  is  fifty  feet  south  of  said  north  line.  Said 
O'Neil  street  is  decreed  to  be  fifty  feet  in  width,  and  is  one  of  the  pub- 
lic streets  of  the  city  of  Dubuque."  Defendants  William  and  EmUy 
D.  White  appealed.— 4/^rTned. 

O,  A.  Barnes  for  appellanta 
P.  8,  Webster  for  appellees. 

Qbangkb,  J.—The  record  is  a  plain  affirmative  showing  of  ^e 
correctness  of  the  conclusion  of  the  district  court  in  fixing  the  loca- 
tion of  the  street.  The  evidence  is  not  harmonious,  but  when  some 
objections  to  the  admissibility  of  evidence,  not  well  taken,  are  out  of 
the  way,  the  conclusion  cannot  be  said  to  be  doubtful.  O'Neil  street 
was  established  by  dedication  in  writing  by  M.  M.  Trumbull  and  wife 
and  B.  J.  O'Neil  and  wife  on  the  twenty-ninth  of  January,  1878. 
Trumbull  was  the  owner  of  lot  No.  6,  and  0*Neil  of  lot  No.  9,  of  min- 
eral lot  No.  159.  There  was  some  dispute  as  to  the  precise  location  of 
the  line  between  their  lots,  and  a  survey  was  made  showing  their 
respective  lots,  with  O'Neil  street  between  them.  On  lot  6,  as  it 
appears  on  the  plat,  is  the  following,  signed  by  M.  M.  Trumbull  and 
his  wife:  ''This  survey  and  plat  of  lot  6  of  mineral  lot  159  and  of 
O'Neil  street  is  made  in  accordance  with  our  wishes,  and  we  hereby 
dedicate  to  the  public  the  ground  for  the  street  thereon  laid  off  for 
street  purposes,  and  that  only."    Precisely  the  same  dedication  is 
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made  by  0*Neil  and  wife  on  the  face  of  lot  9  on  the  plat.  The  engi- 
neer who  made  the  survey  and  plat  was  a  witness  for  plaintiff,  and  it 
appears  that  l^Neil  and  Trumbull  were  in  dispute  about  some  thirty- 
odd  feet  of  the  land,  and  the  engineer  dirided  the  disputed  land 
between  them,  and  located  the  street  on  the  line  thus  fixed.  Both  par- 
ties were  present,  and  acquiesced  in  what  was  done,  and  this  fact 
may  account  for  the  peculiar  language  and  manner  of  the  dedication. 
After  the  surrey,  the  plat  was  made  and  recorded  by  their  instruction. 
In  locating  the  street  the  engineer  staked  the  line  for  fences  on  the 
sides  of  the  street,  and  the  fences  were  so  placed,  substantially,  and 
the  street  was  thereafter  occupied  and  used.  While  there  is  consider- 
able evidence,  arising  from  deed  descriptions,  and  otherwise,  to  show 
that  the  street  is  not  directly  on  the  line  between  lots  6  and  9,  as  orig- 
inally understood  or  described,  there  is  no  room  to  doubt  that  it  is 
where  the  dedicators  placed  it  and  where  it  was  accepted.  There  is 
considerable  evidence,  much  of  which  is  incompetent,  as  showing  a 
dispute  Ji)etween  different  parties,  since  about  1880,  and  among  the 
number  ^  M.  Trumbull,  who  petitioned  for  a  re-survey.  Nothing  in 
such  evidence,  if  all  is  considered,  outweighs  the  conclusiveness  of 
the  facts  we  have  stated.  Pages  could  be  devoted  to  an  effort  to 
explain  different  parts  of  the  evidence,  but  no  good  could  result  from 
iW  With  this  conclusion  upon  the  facts,  there  is  no  disputed  legal 
proposition  for  consideration.    The  judgment  is  affibmsd. 


Nathan  Claplin,  el  al.,  Appellants,  y.  Arnold  Glaflik,  el  oL 

Ef  idenoe*  A  finding  that  a  deed  to  two  of  the  grantor's  sons  was  not 
void  for  mental  incapacity  or  undue  influence,  is  sustained  by  evi- 
dence that  he  made  a  sul^tantially  similar  disposition  of  his  prop- 
erty by  a  will  previously  executed  when  his  mental  competency 
was  unquestioned,  and  that  he  repeatedly  stated  that  he  intended 
to  give  the  land  to  them,  and  that  they  had  lived  with  him  for 
many  years. 

Appeal  from  Hamilton  Distriel  Court— Hok.  B.  P.  Birdsall,  Judge. 

Thursday,  May  20, 1897. 

AonoN  to  set  aside  a  deed  of  conveyance  of  land.    Decree  for 
defendants,  and  the  plaintiffs  appealed.— ii^rmed. 

D.  0.  Chase  for  appellants. 
Bi/aU  A  HyaU  tmt  appellees. 
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Qbangkb,  J.— John  Claflin  died  the  first  of  October,  1893,  his  wife 
having  died  some  six  months  before.  At  the  time  of  his  death  he 
was  about  eighty-three  years  of  age.  On  the  fifth  of  July,  1893,  he 
made  to  the  defendants,  Arnold  and  Ed.  Claflin,  his  sons,  a  deed  of  all 
his  real  estate,  consisting  of  about  eighty-one  acres.  The  considera- 
tion for  the  conveyance  was  the  agreement  of  Arnold  and  Ed.  to  sup- 
port him  during  his  life,  including  the  expenses  of  his  last  sickness 
and  burial.  By  the  terms  of  the  deed  the  grantor  reserved  the  posses- 
sion of  the  land  during  his  lifetime.  The  plaintiffs  are  a  son  and  two 
daughters  of  John  Claflin,  who  ask  that  the  deed  be  set  aside  because 
the  grantor,  at  the  time  of  making  the  deed,  was  of  unsound  mind, 
and  incapable  of  making  such  a  conveyance;  and  also  because  of 
undue  influence  used  by  the  defendants  to  obtain  the  deed.  Much  of 
the  testimony  relied  on  by  appellants  must  be  disregarded,  because 
incompetent  under  Code,  section  3639.  Viewing  the  case  in  the  light 
of  competent  evidence  only,  there  is  little  to  support  either  the  claim 
of  incompetency  or  undue  influence.  It  seems  to  us  that  the  most 
reliable  evidence  in  the  case  shows  Mr.  Claflin,  at  the  time  the  deed 
was  made,  to  have  been  a  man  competent  to  dispose  of  his  property 
by  deed  or  testamentary  act.  The  testimony  of  those  who  were  vrith 
him  most,  and  knew  him  best,  including  most  of  the  evidence  of  a 
disinterested  character,  established  that  fact.  This  is  supplemented 
by  the  fact  that  the  disposition  of  the  property,  as  made,  was  in  accord 
with  a  long-settled  purpose.  In  1887,  at  a  time  when  no  one  could 
regard  him  as  incompetent  to  make  such  a  disposition  of  property,  he 
executed  a  will,  by  which  he  essentially  made  the  same  disposition  of 
all  his  property.  At  that  time  his  wife  was  living  and  he  gave  it  all 
to  her.  for  her  use  and  benefit,  with  a  right  of  disposition  during  his 
life,  with  a  provision  that  all  that  should  remain  at  her  death  should 
go  to  his  sons,  Arnold  and  Ed.  Claflin.  After  the  death  of  his  wife,  he 
made  the  conveyance  in  question.  It  is  a  strong  showing  of  a  well-set- 
tled purpose,  long  entertained,  as  between  his  children,  to  give  his 
property  to  these  two  sons  This  conclusion  is  strengthened  by 
repeated  statements  that  he  intended  to  give  the  property  to  them.  It 
is  true  that  there  is  evidence  of  his  having  said  that  he  intended  to 
treat  his  children  alike,  but  his  acts,  and  his  statements  to  others 
of  his  purpose,  in  accord  with  what  he  did,  far  outweigh  any  showing 
of  a  contrary  intent.  Besides  these  facts,  it  appears  that  Arnold  had 
lived  with  him  for  many  years,~some  twenty-flve.  ,  He  has  never 
been  married,  and  is  fifty-four  years  old.  It  is  not  too  much  to  say 
that  he  appeared  to  have  cast  his  lot  at  home  with  his  parents.  Ed. 
had  lived  at  home  some  five  or  six  years  before  the  deed  was  made, 
and  his  father  had  often  said  he  intended  to  give  his  property  to  the 
two  boys.  It  is  quite  evident  that  the  father  thought  the  boys  had 
done  much  toward  acquiring  the  property.  While  the  evidence  is  in 
conflict,  we  are  agreed  as  to  the  conclusion,  and  the  Judgment  wiU 
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F.  K  Wallick,  Guardian,  and  F.  K  Walliok,  Appellants,  t.  Wnr 

LLAM  PlEBCE. 

Trial  de  Noti*:  record  on  eyidencb.  Where  an  equity  ease  ia 
appealed  for  trial  denovo,  the  abstract  must  show  that  it  contains 
all  the  evidence  offered,  whether  received  or  rejected  by  the  lower 
court. 

Appeal  from  Cedar  District  (7(mW.— Hon.  William  F.  Wolf,  Judge. 

Saturday,  Mat  23, 1897. 

Suit  in  equity  to  enjoin  defendant  from  trespassing  upon  the 
property  of  one  John  M.  May,  and  from  removing  stone  therefrom. 
The  defendant  denied  the  plaintiif's  ownership  of  the  land,  from 
which  he  had  removed  stone,  and  averred  the  fact  to  be  that  the  land 
which  May  claimed  to  own,  and  from  which  he  removed  the  rock,  was 
a  part  of  the  bed  of  the  Cedar  river,  which  is  a  navigable  stream.  The 
case  was  tried  to  the  court,  resulting  in  a  decree  dismissing  the  plain- 
tiffs petition,  and  they  appeal.— 42^rme(2. 

Wm.  2VeicA(er  for  appellants. 

Ko  appearance  for  appellee. 

Deemer,  J.—This  is  an  equity  cause,  triable  here  de  novo  if  at  ail, 
and  the  abstract  must  show  that  we  have  all  the  evidence  offered, 
received,  or  introduced.  A  statement  that  it  contains  all  the  evidence 
introduced  and  received  is  not  sufficient,  for  we  must  have  all  the  evi- 
dence offered,  whether  received  or  rejected  by  the  lower  court.  Reed 
V.  Larrison,  77  Iowa,  399;  Taylor  v,  Kiev,  64  Io>va,645;  TuUle  v.  Story 
County,  56  Iowa,  816;  Marble  Works  v.  Linesenmeyer,  80  Iowa,  253; 
Bank  v.  Ash,  85  Iowa,  74.  The  statement  made  by  appellant  with  ref- 
erence to  this  matter  is  that  ''the  abstract  is  a  full,  true,  and  complete 
one  of  all  the  evidence  offered  and  received,  as  well  as  introduced 
and  received."  The  evidence  offered  and  rejected  is  not  set  out  We 
cannot  try  the  case  de  novo  and.  as  no  errors  are  assigned,  there  is 
nothing  to  consider.  Reed  v.  Larrison,  supra.  For  the  reasons  first 
above  stated,  the  judgment  is  affirmed. 


E.  B.  Brown,  Appellant,  y.  William  L&hart. 

Reservation  from  deed:  Evidence  held  to  show.  In  a  suit  to  quiet 
title  the  plaintiff  was  the  grantee  named  in  a  deed  conveying  the 
lot  "except feet  off  the  east  side  of  the  same."  The  prepon- 
derance of  the  evidence  showed  that  he  had  agreed  %hB>%  be  would 
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not  record  the  deed  until  this  blank'was  filled  with  the  width  cov- 
ered by  a  stairway,  to  be  ascertained  subsequent  to  the  execution 
and  delivery  of  the  deed.  Held,  that  a  decree  that  the  east  four 
and  a  half  feet  of  this  lot,  this  being  the  ¥ridth  covered  by  the 
stairway  was  not  conveyed  by  the  deed,  would  not  be  disturbed. 

Appeal  from  Monroe  Districi  Court— Hoff,  F.  W.  Eichelbbbgeb, 

Judge. 

Tuesday,  May  25,  1897. 

AonoN  in  equity  to  quiet  the  title  to  lot  4,  block  1,  in  the  town  of 
Melrose,  Monroe  county,  Iowa,  in  the  plaintiff,  as  against  the  defend- 
ant. Decree  was  rendered  dismissing  plaintiffs  petition,  from  which 
he  appeals.— Jj^rmed. 

T,  B,  Perry  for  appellant. 

Ed,  Morrison  and  J,  B.  Eur/ord  for  appellee. 

GrvBN,  J. — The  contention  is  as  to  the  east  four  and  one-half  feet 
of  said  lot  4.    Plaintiff  claims  under  a  deed  duly  executed  by  Jane  A. 

Stoddard  to  him  March  30. 1894,  conveying  "lot  four  (4),  except 

feet  off  of  the  east  side  of  the  same,  and  lot  No.  nine  (9),  all  in  block 
No.  one  (1),  of  the  town  of  Melrose,"  which  deed  was  recorded  April 
14, 1894.  The  defendant  claims  under  a  deed  duly  executed  by  Jane 
A.  Stoddard  to  him  April  20, 1894,  conveying  to  him  said  four  and  one- 
half  feet,  which  deed  was  recorded  April  27, 1894.  Plaintiff  contends 
that,  by  said  deed  to  him,  all  of  said  lot  4  was  conveyed.  Defendant 
contends  that  said  four  and  one-half  feet  was  not  included  in  the  sale 
to  the  plaintiff;  that  it  was  expressly  reserved  therefrom;  that,  the 
exact  width  of  said  strip  not  being  known  to  the  agent  of  Mrs.  Stod- 
dard, the  blank  was  left  as  shown  above,  to  be  filled  up  by  Mrs.  Stod- 
dard; that,  she  having  returned  the  deed  duly  executed  without  filling 
the  blank,  it  was  delivered  by  her  agent  to  the  plaintiff,  upon  payment 
of  the  purchase  price,  in  pursuance  of  an  oral  agreement  that  plaintiff 
would  not  file  the  deed  for  record  until  said  agent  could  ascertain 
from  the  records  the  width  of  said  strip,  and  insert  it  in  the  deed.  The 
plaintiff  denies  that  the  purchase  was  of  less  than  the  whole  lot,  or 
that  there  ever  was  such  an  oral  agreement,  and  herein  we  have  the 
real  dispute.  On  this  issue  of  fact,  the  evidence  is  in  irreconcilable 
conflict.  We  will  not  set  it  out,  nor  discuss  it,  as  to  do  so  will  serve 
no  useful  purpose,  and  consume  space  tmnecess  irily.  It  is  suflicient 
to  say  that,  in  our  view  of  it,  the  preponderance  is  in  favor  of  the  con- 
clusion that  the  plaintiff  purchased  said  lot  4,  less  a  strip  on  the  east 
side  thereof,  equal  in  width  to  that  covered  by  the  stairway  to  the 
building  next  on  the  east;  that  that  strip  is  four  and  one-half  feet 
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wide;  and  that  the  deed  was  delivered  with  the  agreement  that  the 
proper  width  should  be  written  therein  before  the  deed  would  be 
recorded.~AFFiBM£D. 


The  St.  Paul  &  Kansas  Crrr  Qbain  Ck>MPAKT  y.  John  B.  Budd 
AND  A.  Z.  RuDD,  Appellants. 

Fbincipal  and  agbnt:  Want  of  authoriiy.  It  is  no  defense  to  an 
action  on  a  note  that  defendants  delirered  to  a  third  person,  by 
plaintiff's  authority,  a  note  secured  by  chattel  mortgage,  as  collat- 
eral security  for  the  note  in  suit,  and  that  such  third  person  col- 
lected the  collateral  note  by  foreclosure  of  the  mortgage,  where  he 
had  no  authority  from  plaintUS  to  collect  it. 

Appeal  from    Crawford  District  Court.— Hon.  O.  D.  Qoldsmith, 

Judge. 

WsDNESDAT,  Mat  26, 1897. 

Action  on  a  promissory  note.  Defense  that  defendant  John  R. 
Rudd  assigned  and  delivered  to  plaintiff  a  note  against  one  S.  £.  Rudd 
for  one  thousand  seven  hundred  and  fifty  dollars,  secured  by  a  chattel 
mortgage,  executed  by  S.  £.  Rudd  on  a  stock  of  merchandise  in  the 
town  of  Bell,  in  Crawford  county,  Iowa;  that  said  note  and  mortgage 
were  assigned  as  collateral  security  upon  the  note  sued  upon;  and  that 
plaintiff  has  taken  possession  of  the  goods  covered  by  said  mortgage, 
has  sold  the  same  and  collected  said  collateral  note,  and  it  has  thus 
been  fully  paid.  In  a  reply  plaintiff  denies  all  of  the  allegations  of 
the  answer,  except  it  admits  that  said  one  thousand  seven  hundred 
and  fifty  dollar  note  was  turned  over  to  P.  W.  Harding  to 
secure  the  note  sued  upon  and  other  claims.  It  denies  that 
it  ever  had  possession  of  the  property  covered  by  said  mortgage,  and 
denies  that  it  ever  had  possession  of  the  note  and  mortgage  so  turned 
over  to  Harding;  that  said  note  and  mortgage  was  turned  over  to 
Harding  to  secure  an  indebtedness  of  seven  hundred  and  fifty  or 
eight  hundred  dollars,  in  addition  to  plaintiff's  claim,  which  other 
indebtedness  was  to  be  paid  out  of  the  proceeds  of  the  property  covered 
by  said  mortgage  before  plaintiff's  note  was  paid,  and  plaintiff  has  never 
received  anything  from  the  proceeds  of  said  firoods:  that  defendant 
John  R.  Rudd  has  approved  and  consented  to  the  action  taken  by  said 
Harding  in  the  sale  and  disposition  of  said  goods  and  their  proceeds; 
that  plaintiff  never  authorized  said  Harding  to  take  an  assignment  of 
the  note  and  mortgage  from  Rudd,  and  never  ratified  the  taking  of 
the  same,  and  Harding  had  no  authority  to  take  the  same.  There  was 
a  trial  to  the  court  and  a  jury,  and  a  verdict  was  on  motion  directed 
by  the  court  against  the  defendants,  upon  which  a  Judgment  waa 
entered.    Defendants  appeal— 4^rmed. 


Appbndiz.  749 

Show  Jt  KuehnU  for  appellants. 

Harding  S  Harding  and  J,  P.  Conner  for  appellee. 

KiNNB,  C.  J.— If  it  be  conceded  that  Harding  had  authority  to 
take  the  note  and  the  mortgage  securing  it,  the  plaintiff  cannot  be 
held  responsible  for  Harding's  acts  in  seizing  and  selling  the  property 
under  said  mortgage,  as  it  nowhere  appears  in  the  record  that  Hard- 
ing had  any  authority  from  the  plaintiff  to  collect  this  collateral  note 
and  mortgage.  Such  authority  is  expressly  denied  by  plaintiff,  and, 
in  the  absence  of  eyidence,  we  cannot  assume  that  Harding  possessed 
it.  If,  then,  Harding  had  no  authority  to  coUect  this  collateral  note 
and  mortgage,  his  acts  in  so  doing,  and  in  taking  possession  of  the 
property  covered  by  the  mortgage,  and  in  selling  the  same,  cannot 
bind  plaintiff,  and  constituted  no  defense  to  the  note  in  suit.  The 
court,    therefore,   properly  directed  a  yerdict   for  the  plaiotiff.— 

AFriRMBD. 


£liza  Mybiok  y.  G.  H.  Sboab,  Appellant. 

Contracts— DELiyEBT  Not  Establishbd. 

Appeal  from  Wapello  Disirioi  (7auW.— Hon.  Kobbbt  Sloan,  Judge. 

Wednesday,  October  6, 1897. 

This  is  an  action  to  recover  the  possession  of  a  certain  farm,  of 
which  plaintiff  holds  the  legal  title,  and  also  to  recover  damages  for  a 
wrongful  detention  thereof.  Defendant  answered,  admitting  that 
plaintiff  holds  the  legal  title  to  said  farm,  and  that  he  is  in  possession 
thereof,  and  alleges  as  defense  that  he  is  entitled  to  the  possession  of 
said  farm,  and  to  a  conveyance  thereof  from  the  plaintiff,  by  yirtue 
of  a  contract  of  purchase  with  plaintiff,  and  certain  payments  made 
and  offered  to  be  made  by  him  thereunder.  He  asks,  by  way  of  cross- 
petition,  for  specific  performance  of  the  alleged  contract,  and  for 
costs.  Each  party  makes  certain  claims  for  a  money  judgment 
against  the  other.  The  case  was  transferred  to  and  heard  as  in  equity. 
Decree  for  possession  was  rendered  in  fayor  of  the  plaintiff,  and,  upon 
an  accounting  of  the  claims  made  by  each  against  the  other,  judg- 
ment was  rendered  in  favor  of  the  defendant  for  two  hundred  and 
twenty-seven  dollars  and  seventy-five  cents,  which  judgment  was 
made  a  lien  upon  the  land  in  controversy.  The  issues  will  more  fully 
appear  in  the  opinion.    Defendant  appeal8.^4^'*''*^ 

Jaques  A  Jaques  for  appellant. 

McNett  A  Tisdale  and  A.  0  8ieek  for  appellee! 
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GiYBN,  J.^Oounsel  agree  that  the  first  and  most  important 
inquiry  is  whether  a  contract  for  the  purchase  and  sale  of  this  farm 
was  entered  into  between  these  parties.  For  many  years  prior  to  1892, 
the  plaintifE,  a  widow,  aged  seventy-four  years,  resided  upon  the  farm 
in  question,  consisting  of  one  hundred  and  thirty  acres,  to  wliioh  she 
added,  by  purchase,  at  thirty-five  dollars  per  acre,  three  additional 
acres,  during  the  summer  of  1893.  In  the  spriilg  of  1893,  the  defend- 
ant, who  had  been  reared  in  the  neighborhood  of  this  farm,  returned 
from  his  home,  in  Kansas,  and  was  married  to  the  daughter  of  the 
plaintifiE.  It  was  arranged  that  the  defendant  and  his  wife  should 
remain  ¥rith  the  plaintiff  in  her  home  on  the  farm,  in  pursuance  of 
which  arrangement  the  defendant  disposed  of  his  property  in  Kan- 
sas. Plaintiff  being  advised  by  her  sons  to  sell  the  farm,  and  live  on 
the  proceeds,  and  the  defendant  having  disposed  of  his  property  in 
Kansas,  they  commenced  negotiations  for  the  sale  of  plaintiff's  farm 
to  the  defendant.  While  terms  were  frequently  discussed,  it  does  not 
appear  that  an  agreement  was  reached  until  in  October,  1893.  It  is 
true  that  the  negotiations  had  been  such  that,  in  anticipation  of  a 
purchase  of  the  farm,  defendant  had  made  certain  improvements 
thereon,  and  let  the  plaintiff  have  seven  hundred  dollars  in  money; 
but  this  was  upon  the  express  understanding  that  the  improvements 
made  up  to  a  certain  time  were  to  be  paid  for,  and  the  seven  hundred 
dollars  repaid,  if  they  did  not  ultimately  consummate  a  sale  of  the 
farm.  We  say,  again,  that  it  does  not  appear  that  the  minds  of  these 
parties  met  as  to  the  terms  of  a  sale  until  about  the  fifteenth  day  of 
October,  1893.  On  that  day,  Mr.  W.  A.  Nye  was  requested  to  and  did, 
prepare  a  contract  in  writing  between  these  parties,  and  also  a  deed 
from  the  plaintiff  to  the  defendant,  for  the  farm  in  question.  The 
writing  is  as  follows:  "This  agreement,  made  this  fifteenth  day  of 
October,  1892,  by  and  between  Eliza  My  rick,  of  Wapello  county  and 
state  of  Iowa,  and  George  Segar  of  Wapello  county  and  state  of  Iowa, 
witnesseth:  That  the  said  Eliza  Myrick  has  this  day  sold  her  farm, 
situate  in  Wapello  county  and  state  of  Iowa,  consisting  of  one  hun- 
dred and  thirty-three  acres,  as  described  in  the  deed  of  conveyance  of 
this  date,  to  said  George  H.  Segar,  for  the  sum  of  forty  hundred  and 
five  dollars;  the  said  George  H.  Segar  to  have  full  possession,  except 
as  hereinafter  provided.  First.  Said  Eliza  Myrick  hereby  reserves 
the  use  of  so  much  of  the  house  as  is  necessary  for  her  household 
goods  and  the  goods  of  her  grandson,  James  W.  Hull,  during  the  time 
of  her  natural  life,  or  so  long  as  she  may  desire  to  live  with  said 
George  H.  Segar  and  his  wife.  Sarah  M  S*'.gar,  as  one  family.  Second, 
She  shall  have  the  privilege,  at  any  time  she  may  desire,  to  live  by 
herself,  and  to  have  such  a  room  for  that  purpose  as  they  then  agree 
upon  for  her  to  occupy.  TMrd.  It  is  hereby  expressly  agreed,  tlmt  if 
said  George  H.  Segar  shall  soil  the  said  farm  during  the  lifetime  of 
said  Eliza  Myrick;  or  if,  for  any  cause,  she  cannot  remain  or  live  with 
him,  as  above  contemplated,  tlion  he  agrees  to  pay  her  six  hundred 
and  fifty  dollars;  but  if  she  voluntarily  leaves  or  moves  away,  without 
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Jmt  and  reasonable  eanae,  from  him,  then  he  shall  not  be  liable  for 
said  amount.  Fourth,  Said  Eliza  Myrick  is  to  have  pasture  and 
stable  room  for  the  horse  given  her  by  Ada  Hull.  Witness  our  hands, 
this  fifteenth  day  of  October,  1893.  [Signed]  Eliza  Myrick.  G.  H. 
Segar.  Witness:  W.  A.  Nye.**  This  writing  was  signed  by  the  par- 
ties, and  the  deed  was  executed  and  acknowledged  by  the  plaintiff,  on 
said  fifteenth  day  of  October,  1892.  Immediately  after  the  same  was 
signed,  a  dispute  arose  as  to  the  number  of  acres,  and  whether  the  sale 
was  by  the  acre  or  for  a  gross  sum.  Defendant  claimed  that  there 
was  a  discrepancy  between  the  abstract  and  the  deed  as  to  the  num- 
ber of  acres,  and  thereupon  Mr.  Nye,  with  the  consent  of  both  parties, 
retained  the  contract  and  deed,  and  took  them  home  with  him«  to  see 
if  he  could  reconcile  this  discrepancy.  The  deed  was  returned  to  the 
plaintiff,  and  the  contract  was  held  by  Mr.  Nye  until  after  the  com- 
mencement of  this  suit.  Bir.  Nye  testifies:  ""Neither  of  the  instru- 
ments was  ever  delivered  to  the  defendant  to  my  knowledge;"  and  in 
this  he  is  corroborated  by  the  plaintiff,  and  is  not  contradicted  by  the 
defendant.  The  defendant  testifies  that  Mr.  Nye  took  the  deed  home 
with  him,  to  see  if  he  could  find  figures  to  explain  the  discrepancy  as 
to  the  number  of  acres,  and  that  the  deed  was  returned  to  the  plain- 
tiff, with  "17  acres"  erased,  and  "20  acres"  written  over  it.  Defendant 
insisted  upon  having  a  survey,  and  only  paying  for  the  actual  number 
of  acres,  and  nothing  further  was  done  in  the  way  of  delivering  the 
contract  or  the  deed.  Defendant  afterwards  made  tender  of  per- 
formance of  the  contract  on  his  part,  as  he  claims  it  to  have  been 
made.  There  are  many  incidental  facts  and  conditions  that  need  not 
be  stated,  as  it  is  already  apparent  that  the  real  contention  is,  whether 
this  written  contract  was  delivered,  so  as  to  be  binding  upon  these 
parties. 

AU  prior  negotiations  culminated  in  this  writing;  therefore  there 
was  no  prior  oral  agreement  to  bind  the  parties,  by  part  performance 
or  otherwise.  We  think  it  is  entirely  clear  that,  because  of  the  differ- 
ences that  arose  after  this  writing  was  signed,  it  was  not  delivered, 
and  therefore  did  not  become  the  mutual  agreement  of  the  parties, 
nor  binding  upon  them.  It  follows  from  this  conclusion  that  the 
defendant  is  not  entitled  to  the  relief  asked  in  his  cross-petition,  and 
that  plaintiff  is  entitled  to  a  judgment  for  the  possession  of  the  farm. 

II.  Appellant  contends  that  the  judgment  rendered  in  his  favor 
on  the  accounting  is  too  small,  and  that  he  is  entitled  to  judgment 
for  a  greater  sum.  We  wiU  not  extend  this  opinion  by  discussing  the 
several  items  claimed  by  each  party  against  the  other.  It  is  sufficient 
to  say  that,  after  a  careful  examination  of  the  evidence  with  respect 
to  each  item,  we  are  of  the  opinion  that  the  amount  allowed  by  the 
district  court  is  ample.  Our  conclusion  upon  the  entire  record  is  that 
the  decree  and  judgment  of  the  district  court  is  correct,  and  it  is  there- 
fore ▲FFIRMSD. 
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Abatxmbnt  to  Assault 

ABATEMENT— See  Intox.  Liquors;  Judo.  ^  ». 
ACCKPTANCES-See  Contracts,  \ «;  Evid.  ». 
ACCOMPLICE— See  Crim.  Law,  \  «. 
ACTION  PENDING— See  Intox.  Liquor. 
ADMINISTR/ITORS— See  Estates,  •. 

ADVANCEMENTS— See  Estates,  »;  Evid.  ",  «;  Partition,  »; 
Sales,  ^ 

1.  Testator  signed  notes  as  surety  for  his  son,  with  the  understand- 

ing that,  if  compelled  to  pay  same,  the  amount  should  be 
deducted  from  the  son's  share  of  the  estate.  Some  of  the  notes 
were  paid  by  testator,  who  kept  them  as  memoranda,  and 
others  were  paid  by  his  administrator.  Held,  that  the  sums  so 
paid  were  advancements.— In  re  Estate  of  Pickenbrock,  81. 

2.  Evidence— That  no  consideration  was  paid  for  a  conveyance  of 

land  from  father  to  son,  and  that  the  latter  did  not  partici- 
pate in  the  distribution  of  certain  land  of  the  father  after 
his  death,  is  evidence  that  such  conveyance  was  intended  as 
an  advancement  —Idem. 

ADVERSE  POSSESS  [ON -See  Co-tenancy,  ', »,  *. 

AGENCY— See  Evid.  ", «;  Prin.  and  Agent. 

ALIBI— See  Crim.  Law,  «, »,  *«. 

ALIENS -See  Estates,  \  », «,  \ «;  Wills.  \  *. 

APPEAL— See  Eminent  Dom  ;  Justice  op  Peace,  »;  New  Trial,  »; 
Plead.  *;  Pract.  Sup.  Ct. 

APPRAISEMENT— See  Insurance,  ». 

ARSON— See  Crim.  Law,  ", ",  ",  «. 

ASSAULT. 

A  clerk  who  touches  a  customer,  and  requests  her  to  enter 
another  room,  and  there  accuses  her  of  taking  an  article,  com- 
mits an  assault,  under  the  definition  of  the  instruction,  ''an 
assault  is  the  touching,  or  attempting  to  touch,  the  person  of 
another  in  an  angry,  violent,  or  rude  manner."— McDonald  v. 
Franchere  Bros.,  496. 

Small  fij^ures  refer  to  gubdivUi'^QS  ot  Inuei.    The  otners  to  page  of  report. 
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Attobnbtb  to  Bavks 

ASSIGNMENT— See  Gbn.  Assignmknt,S  «,»,*;  Judgments,  *;  Mort- 
gages, », ';  Waiver,  \ «, »,  *. 

ATTORNEYS— See  Contracts,  »;  Garnish.  •;  Mal.  Pros.  ». 

J.  Money  Due  Kst&te— Pay ynent  by  Clerk  to  Attorney  for  Execu- 
tor—A final  report  of  co-executors,  L  and  M,  was  approved  on 
^'condition  that  said  M  pay  over  to  the  clerk  of  the  district 
•court"  the  sum  in  his  hands  as  shown  by  the  report.  It  was  fur- 
ther ordered  that  L,  "as  executor  of  said  estate,  is  hereby  directed 
and  empowered  to  proceed  against  the  said  M  for  the  collec- 
tion of  said  amount."  L  began  attachment  against  M  the  next 
day,  and  the  following  day  M  paid  said  sum  and  the  costs  to 
the  clerk,  who  entered  on  the  court's  order  for  payment,  that 
he  had  received  from  M  "the  amount  in  his  hands  as  shown 
by  his  report  as  executor,  »  ♦  ♦  pursuant  to  the  foregoing 
order."  On  demand  of  L's  attorney  in  the  attachment  suit,  the 
clerk  paid  the  three  hundred  and  sixty-four  dollars  to  the 
attorney,  who  failed  to  account  for  it.  Held,  that  such  pay- 
ment was  not  justified,  and  the  clerk  was  liable  to  the  owner 
of  the  fund.— Logan  v.  McCahan,  241. 

2.  Statutory  Attorney  Vees— Interest  of  Attorney  Jn— Prior  to 
Act  Eighteenth  General  Assembly,  chapter  185,  plaintiffs 
attorney  had  no  interest  in  a  judgment  in  favor  of  his  client 
for  attorney  fees  specially  contracted  for,  in  the  absence  of  an 
agreement  to  that  effect.— Barbee  v.  Aultman,  Miller  &  Co.,  278 

8.       Partition— McClain's  Code,  section  4532,  which  authorizes,, 
the  taxation  of  an  attorney  fee  in  partition  suits  in  which 
there  is  no  contest,  does  not  warrant  the  allowance  of  such 
fees  in  contested  partition  suits.— Finch  v.  Garrett,  881. 
BAILMENT- See  Sales,  *. 

BANKS— See  Crim.  Law,  », »,  »•,  «, «;  Prin.  and  Agent,  «. 

Corporations  —Liability  as  stockholders— X  bank  authorized  by 
its  charter  to  "discount  bills,  notes  and  other  securities,"  has 
power  to  purcha3e  shares  of  stock  of  a  corporation  in  payment 
of  a  debt  for  which  such  stock  was  originally  given  as 
collateral  security,  and  is  liable  thereon  the  same  as  any  other 
owner  of  stock— Latimer  et  al.  v.  State  Bank,  163. 

BASTARDS-Fee  Illegitimacy,  \  \ 

BILL  OF  EXCEPTIONS— See  Garnishment,  »;  New  Trial,  »;  Pract. 

Sup.  Ct  ^  •, «. 
BILL  OF  LADING— See  Sales,  »,  *. 
BILL  OF  SALE-See  Evid.  «. 
BLANK  INDORSEMENT-  See  Evid.  «. 


SmaU  figures  refer  to  subdivUlons  of  Index.    The  others  to  page  of  report. 
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Bbeach  or  Pbov.  and  Sbouo.  to  Bbokbrb 

BONDS— See  Mulct  Law,  »,  *;  Mun.  Cobp.  «, ', »,  •, ", »«;  Pbac.  Sup. 

Ct.  •»;  Prin.  and  Subety,  »;  Statutes;  Wills,  •. 
BOOKS  OF  ACCOUNT— See  Pb^ot.  Sup.  Ct.  «,",**. 

BREACH  OF  PROMISE  AND  SEDUCTION. 

1.    PleadiDfiT—In  an  action  on  breach  of  promise  to  marry,  allega- 
tions of  seduction  by  means  of  such  promise  may  be  pleaded 
merely  in  aggravation  of  damages,  aud  do  not  subject  the  com- 
plaint to  the  charge  of  embracing  two  causes  of  action.— Geiger 
V.Payne,  581. 
2*    Damages — A  verdict  for  sixteen  thousand  dollars  for  plaintiff 
in  an  action  for  breach  of  promise  to  marry,  is  not  excessive 
where  defendant  is  shown  to  be  worth  from  fifty  thousand  to 
seventy-five  thousand  dollars,  and  the  evidence  tends  to  show 
that  plaintiff,  relying  upon  such  promise,  allowed  him  to  seduce 
her.— idem. 
8.       Samb— An  instruction  that  the  jury  on  the  trial  of  an  action 
for  breach  of  promise  to  marry  might  consider,  in  estimating 
plaintiff's  damages,  the  mone/  value  of  the  advantages  of  a 
home  and  domestic  establishment  of  a  kind  suitable  to  the 
wife  of  a  person  of  defendant's  situation  in  life,  is  not  errone- 
ous where  defendant  is  shown  to  be  worth  from  fifty  to  sev- 
enty-five thousand  dollars.— /rfem. 

4.  Evidence  -Admissions  of  Defendant— In  an  action  for  breach 

of  promise  to  marry,  defendant's  statements  to  a  third  person 
that  he  was  between  two  fires,  and  did  not  know  whether  to 
marry  plaintiff  or  another  woman,  was  admissible  to  show  that 
he  had  a  marriage  with  plaintiff  under  consideration,  though 
made  after  the  alleged  breach  of  promise.— /ciem. 

5.  Same— Letters  couched   in   affectionate    terms,  written   by 

defendant,  to  plaintiff  in  an  action  for  breach  of  promise  to 
marry,  telling  her  about  his  business  affairs  and  explaining 
his  relations  with  another  woman,  are  admissible  where 
defendant  denies  the  promise,  and  may  be  considered  by  the 
jury  as  bearing  upon  the  purpose  with  which  such  state- 
ments are  made.— /dcm. 

BROKER?-See  Sales,  •,  %  •. 

1.  Ooxnmissions— A  real  estate  broker  is  not  deprived  of  his  right 
to  commissions  for  procuring  a  purchaser,  by  the  fact  that  the 
latter  procured  the  deed  to  be  executed  to  a  third  person.— 
Anderson  &  Ellis  v.  Wedeking,  446. 

2*  Jury  Question— Plaintiffs  brought  suit  to  recover  their  com- 
mission for  furnishing  a  purchaser  for  real  estate,  alleging,  but 
not  proving,  fraudulent  conduct  on  the  part  of  the  defendant. 

Small  flgnrM  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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COHBPIUACT 

Defendant  did  not  deny  the  agreement,  nor  that  plaintiAs 
furnished  the  purchaser.  There  was  a  conflict  as  to  what  was 
to  be  paid  for  commission.  Beid.  that  the  plaintiffs'  cause  of 
action  should  have  been  submitted  to  the  jury.— /dew. 

BUILDING  CONTRAC  C— See  Contracts,  *, ». 

BURGLARY— See  Grim.  Law,  ", «,  %  ». 

BY-LA WS-See  Insur.  \  «,  *. 

CARRIERS— See  Sales,  »,  *. 

CLAIMS— See  Estates.  >«,  ". 

CLERK  OF  COURT— See  Attorneys,  ';  Prao.  ". 

COMMISSIONERS-See  Rail.  »•. 

COMMISSIONS— See  Brokers,  \  *;  Sales,  •,  %  \ 

COMPROMISK-See  Evid.  ". 

CONFLICT  OF  LAWS -See  Estates,  «;  Stookh.  Liability,*. 

CONSIDERATION— See  Contracts,  «,  ". 

CONSPIRACY. 

1.  A  conspiracy  cannot  be  made  the  subject  of  a  civil  action  unless 

something  is  done  which  without  the  conspiracy  would  give  a 
right  of  action  — Beechley  v.  Mulville,  602. 

2.  Insurcmce— Insurance  is  a  commodity  within  McClain's  Code> 

section  5454,  prohibiting  the  formation  of  combinations  or 
confederations  between  individuals  or  corporations  to  regulate 
or  fix  the  price  of  "oil,  lumber,  coal,  ♦  *  •  or  any  other 
commodity."— /d6w. 

8,  Rate  Compact— A  compact  between  local  insurance  agents 
in  a  city  to  fix  the  rates  upon  all  risks  therein,  imposing  cer- 
tain penalties  for  taking  of  risks  at  less  rates  than  those 
fixed  by  the  association,  is  within  the  inhibition  of  McClain's 
Code,  section  5454,  forbidding  the  formation  of  combinations 
or  confederations  to  regulate  the  price  of  any  commodity. — 
Idem. 

4.  Removal  of  Agent  Under— k  local  insurance  agent  who  was 

a  party  to  a  compact  within  the  inhibition  of  McClain's 
Code,  section  5454,  against  the  formation  of  combinations 
to  regulate  the  price  of  commodities,  cannot  recover  dam- 
ages from  the  other  members  of  the  compact,  and  the 
insurance  company  for  the  withdrawal  of  the  agency  from 
him  because  of  his  violation  of  the  compact  agreement^ 
where  the  withdrawal  is  in  pursuance  of  a  provision  of  the 
compact  imposing  such  penalty  for  a  violation  of  its  pro- 
visions, and  the  company  had  the  right  to  withdraw  its 
agency  at  pleasure.  He  lost  nothing  but  the  agencies 
which  the  contract  gave  him.    As  the  compact  was  illegal. 


Small  fli^ures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 
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Contracts 

he  lost  nothing  but  an  illegal  business,  made  so  by  a  con- 
spiracy to  which  he  was  a  party.— /dcm. 

CONSTITUTIOJ^AL  LAW— See  Mun.  Corp.  •,  ',  «,  ^  ",  ";  Party 
Walls/. 

CONTINUANCES— See  Pract.  *,  *, ». 

CONTRACTS- See  page  749;  Evid.  ";  Insur.  ";  Mortgages,  \  ^ 
Party  Walls,  *,  *;  Sales,  ^*;  Spkoi.  Performance;  Waiver, 
\  *»  •,  *;  Warranty. 

1.  Affreexnent  to  Oanoel—i^t^ietence— Defendant  refused  to  make 

a  third  acceptance  until  he  learned  the  state  of  his  account 
with  the  drawer,  and  was  furnished  with  a  statement 
showing  a  balance  of  two  thousand  nine  hundred  dollars 
against  him,  after  crediting  him  with  two  prior  acceptances 
of  one  thousand  dollars  each.  Thereafter  he  agreed  with 
plaintiff,  who  held  the  prior  acceptances,  that  he  would 
accept  for  two  thousand  five  hundred  dollars,  "but  not  to 
exceed  that,"  and  before  such  acceptance  was  signed,  he 
reminded  plaintiff  that  he  had  the  two  prior  acceptances,  and 
in  reply  plaintiff  stated  that  they  would  be  "taken  care  of." 
Plaintiff  had  previously  permitted  defendant  to  renew  the 
prior  acceptances,  and  one  of  them  was  about  to  fall  due. 
Beldj  insufficient  to  justify  a  finding  that  plaintiff  agreed  to 
cancel  the  two  prior  acceptances.— First  National  Blank  v. 
Booth,  333. 

2.  Buildins  Oontr€W5t— Extras— The  owner  may  contract  with  the 

sub-contractor  for  extras,  without  regard  to  the  provisions 
therefor  in  the  written  agreement  between  the  owner  and  the 
principal  contractor  —Foley  &  Paul  v.  Hotel  Association,  272. 

8«  Consideration— The  furnishing  of  extra  material  and  labor  by 
a  sub  contractor  at  the  direction  of  the  owner,  creates  a  con. 
tract  on  a  sufficient  consideration  to  render  the  o\¥ner  liable 
for  the  extras.— /dcm. 

4«  Oonstruotion  of  Oontraots —Unconstitutional  provisions  of  an 
act  may  be  considered  in  construing  other  provisions  of  the 
same  act  which  are  confessedly  valid.— Swift  v.  Calnan,  206. 

5«  Same— A  continuing  contract  for  the  sale  of  ice,  made  August  8, 
provided  that  all  money  due  to  the  buyer  on  re-sale  of  ice 
delivered  to  it  on  and  after  August  1,  should  be  assigned  to  the 
seller  for  security,  and  that  the  seller  was  to  furnish  out  of  the 
money  so  assigned  enough  to  pay  freight  on  "the  ice  so 
furnished,"  not  to  exceed  a  certain  sum  per  month.  Eeld, 
that  the  contract  did  not  require  the  seller  to  pay  freight  on 
the  ice  furnished  after  August  1,  but  before  date  of  the  con- 
tract—C  ,  B.  I.  &  P.  R'y  Co.  V.  Haywood  &  Son,  892. 
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6.  Same— An  agreement  by  a  president  of  a  bank  with  one  who  has 

just  accepted  a  draft  for  two  thousand  five  hundred  doUara, 
payable  to  the  bank,  to  see  that  two  prior  drafts  for  one  thou- 
sand dollars  each,  which  are  not  yet  due,  "are  taken  care  of,"  is 
simply  an  agreement  for  further  indulgence  on  such  prior 
acceptance,  and  not  an  agreement  that  the  new  acceptance 
shall  be  applied  to  their  payment.— First  National  Bank  y. 
Booth,  883. 

7.  Ambiguous    Contract— Mulhall    Bros,   recovered    judgments 

against  claimant.  They  arranged  to  have  him  deed  some 
land  on  which  their  judgments  were  liens  to  a  stranger  who 
assumed  all  liens.  Another  judgment,  also  a  lien  on  the  land, 
was  obtained  against  plaintiff  by  one  Wilts.  Mulhall  Bros, 
agreed  by  a  writing  to  **relea8e  all  personal  judgments  and 
liens  of  record  against  the  land,  only,  as  more  fully  shown"  by 
an  exhibit  which  merely  set  out  certain  mortgages  and  judg- 
ments held  by  Mulhall  Bros,  against  plaintiff,  it  also  pro- 
vided that  all  liens  and  judgments  were  to  remain  a  lien. 
Plaintiff  paid  off  the  Wilts  judgment  and  sought  to  recover 
therefor,  on  said  contract,  at  law.    Held: 

a.  The  contract  did  not  cover  the  Wilts  judgment. 

b.  The  clause  releasing  plaintiff  from  all  personal  judg- 
ments and  liens  is,  apparently,  a  limitation  upon  the 
clause  that  all  judgments  should  remain  liens. 

c.  The  contract  was  so  ambiguous  as  that  Mulhall  Bros, 
should  have  been  allowed  to  show  that  the  grantee  had 
received  a  release  of  the  Wilts  judgment  before  they 
signed  said  contract,  and  that  they  knew  this  before 
signing.— Wilts  v.  Mulhall  Bros.,  458. 

8.  Dissolution  of  Insurancb  Agency— An  agreement  between 

persons  in  the  business  of  a  fire  insurance  agency  by  which  one 
of  them  sells  his  interest  in  the  agency  to  the  others,  agreeing 
not  to  apply  for  nor  accept  specified  companies,  with  the 
distinct  understanding  that  he  does  not  sell  his  good  will  in  any 
"of  the  business  or  renewals  now  on  the  books  of  the  agency, 
but  reserves  the  full  right  and  privilege  of  soliciting,  securing, 
and  writing  any  of  the  same,"  entitles  such  member  to  issue 
policies  in  place  of  those  expiring  as  well  as  those  in  renewal 
of  policies.— Lantz  v.  Ryman,  348. 

0,  Corporations— An  agreement  by  one  who  turns  over  to  an 
attorney  certain  judgments  in  favor  of  a  corporation  for  col- 
lection, that  the  attorney  shaU  have  one-half  the  amount 
collected,  binds  the  corporation— Barbee  v.  Aultman,  Miller  A 
Co.,  278. 
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10.  Bvidenoe— A  medical  examiner  appointed  by  a  life  insurance 

company  under  an  agreement  by  the  company  to  pay  him  a 
specified  amount  for  each  applicant  examined,  is  not  affected 
by  a  provision  in  a  subsequent  contract  between  the  company 
and  its  general  agent,  requiring  the  latter  to  pay  for  all  med- 
ical examinations  out  of  a  certain  per  cent  of  the  first  year's 
premiums  allowed  him  for  that  purpose,  nor  by  the  fact  that 
the  agent,  after  the  services  were  rendered,  furnished  the 
company  with  a  memorandum  of  unpaid  bills  which  did  not 
include  one  for  medical  examinations,  nor  by  a  settlement 
between  the  company  and  its  agent  by  which  the  latter  agreed 
to  pay  the  bills  for  medical  examinations;  and  evidence  of  such 
matters  is  inadmissible  against  him  in  an  action  against  the 
company  to  recover  for  his  services,  where  he  was  not  aware 
of  such  provision  or  of  the  transactions  between  the  company 
and  its  agent.— Hanna wait  v.  Equitable  Life  Assurance 
Society,  667. 

11.  Forfeiture  of  I^and  Contract— Notice— A  contract  for  the 

sale  of  land  provided  that  the  vendee  should  pay  the  price  on 
March  1, 1895,  and  that,  'if  said  amount  is  not  punctually  paid, 
according  to  the  foregoing  agreement,  and  on  the  day  they 
severally  become  due,  time  being  the  essence  of  this  contract," 
the  vendor  "is  to  have  the  right  to  declare  this  contract  null 
and  void,  and  all  payments  made  thereunder  and  all  improve- 
ments made  thereunder  forfeited,  by  giving  the  second  party 
due  notice  thereof,  and  for  thirty  days  prior  to  declaring  the 
same  forfeited."  Held,  that  such  contract  could  not  be  for- 
feited for  failure  to  pay  the  price  on  March  1.  1895,  until  after 
thirty  days'  notice  by  the  vendor  to  the  vendee,  that  he  elected 
to  forfeit  it,  had  been  given,  and  continued  failure  of  the 
vendee  to  pay  within  thirty  days.— Auxier  v.  Taylor,  678. 

12.  Same— On  February  26, 1895,  the  vendee  admitted  in  a  letter 

to  the  vendor,  that  he  was  having  difficulty  in  raising  the 
money,  but  gave  no  intimation  of  intention  to  abandon  the 
contract.  The  vendor » in  reply,  stated  where  the  deed  was; 
that  the  vendor  could  get  it  by  making  payment;  that  he 
considered  the  agreement  forfeited,  and  asked  if  the  vendee 
had  any  objection  to  let  him  know.  Held,  this  was  not  the 
notice  of  forfeiture  contemplated  by  the  contract.— /dew. 

18.  Parol  Veuianoe— It  appeared  that  the  firm  kept  an  expiration 
register,  and  that  the  terms  "renewals"  and  "expirations"  were 
used  by  insurance  men  interchangeably.  Held,  that  parol  evi- 
dence of  contemporaneous  conversations  between  the  parties 
or  subsequent  statements  by  plaintiff,  were  not  admissible  to 
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prove  that  he  sold  to  defendants  his  interest  in  the  expira- 
tions.—Lantz  V.  Ryman,  848. 

14.  Public  Policy— Agent's  Bond— Liquor  Law*— Where  a  foreign 

brewing  company,  in  1892,  had  an  agency  in  Iowa  for  the  sale 
of  liquors  therein,  in  the  original  packages,  and  neither  the 
company  nor  its  agent  had  any  authority  to  sell  liquors  as 
required  by  the  statute  of  such  state,  a  bond  executed  in  Iowa 
and  delivered  and  accepted  in  Wisconsin  and  given  by  the 
agent  to  the  company  to  account  for  the  proceeds  of  the  liquors 
sold,  was  void,  under  Code,  section  1550,  providing  that  all 
securities,  etc.,  made  in  whole  or  in  part  for  or  on  account  of 
the  intoxicating  liquors  so  sold  in  violation  of  ^this  chapter^ 
shall  be  void,  etc.,  and  act  of  congress,  August  8, 1890,  making 
liquors  transported  into  any  state,  etc.,  for  sale  therein  in  orig- 
inal packages  subject  to  the  laws  of  such  state,  etc.,  to  the 
same  extent  as  liquors  produced  therein.— Fred  Miller  Brew- 
ing Co.  V.  Stevens,  60. 

1 5.  Statute  of  Frauds— An  oral  promise  by  one  person  to  pay  another 

for  caring  for  a  third  person  is  not  within  the  inhibition  of  the 
statute  of  frauds  against  oral  prpmises  to  answer  for  the  default 
or  miscarriage  of  another,  where  the  latter  ^  as  non  compos 
mentis,  and  no  indebtedness  was  incurred  by  his  estate;  as  a 
promise  arising  from  an  original  consideration  of  benefit  or 
harm  moving  between  the  contracting  parties  is  not  within  the 
statute.— Harlan  v.  Harlan,  701. 

16.  Consideration— A  promise  to  board  and  care  for  a  third  person 

whom  neither  of  the  parties  is  under  legal  obligations  to  pro- 
vide for,  is  a  valid  consideration  for  the  promise  to  pay  for 
such  board  and  service.— /dem. 

17.  Same— Furnishing  board  and   performing  services  in  strict 

compliance  h  ith  an  oral  agreement  to  board  and  care  for  one 
in  consideration  of  an  interest  in  real  property  takes  the 
agreement  out  of  Code  1873,  section  3664,  prohibiting  the 
admission  of  oral  evidence  for  the  creation  or  transfer  of  an 
interest  in  lands  except  leases  for  a  term  not  exceeding  one 
year,  by  virtue  of  section  8663,  providing  that  the  former  sec- 
tion does  not  apply  where  the  purchase  money,  or  any  portion 
thereof,  has  been  received  by  the  vendor;  as  the  term  "purchase 
money"  may  mean  property  or  labor  performed.- ieitm 

18.  Waiver  of  Performance— An  owner  who  has  without  objec- 

tion permitted  a  contractor  for  the  construction  of  a  steam- 
heating  plant  to  make  side  connection  for  such  plant  instead 
of  top  connection  as  provided  by  the  contract,  is  not  entitled  to 
a  deduction  from  the  contract  price,  of  the  amount  which  it 
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would  cost  to  change  the  connection  from  side  to  top.— Fitts  & 

Co.  V.  Reinhart,  811. 
19.  Performance  Madk  Impossible— A  provision  in  a  building 
contract  that  a  certiticate  shall  be  obtained  from  the  architect 
for  all  the  payments,  does  not  require  the  contractor  to 
procure  such  certificate  where  the  architect  has  been 
discharged  by  the  owner.— Jderw. 

CONTRlBUnON— See  Pbin.  and  Surety,  *. 

CONTRIBUTORY  NEGLIGENCE-See  Master  and  Servant,  *; 
Rail.  •,  ^^^  ". 

CORPORA! IONS— See  Banks;  Contracts,*;  Insur.  •,  »,  *;  Stock- 
holders Liability,  \  *. 

CORPUS  DELIC  n— See  Crim.  Law,  ", ", ",  ". 

CORROBORATION— See  Crim.  Law,  \  ". 

COSTS— See  Partition,  «;  Tract.  Sup.  Ct.  ". 

1.  Several  Issues— A  plea  in  mitif^ation  in  an  action  for  slander 

in  accusing  plaintiff  of  stealing  cattle,  which  alleges  that  his 
general  reputation  for  more  than  ten  years  has  been  that  he 
was  in  the  habit  of  stealing  cattle,  does  not  present  an  issue 
within  Code,  section  2934,  providing  that  where  there  are  several 
"issues,"  plaintiff  shall  recover  costs  on  the  issues  determined 
in  his  favor  and  defendant  on  the  issues  determined  in  his 
favor;  and  though  defendant  prevails,  in  a  sense,  on  that  plea, 
because  the  verdict  for  plaintiff  is  nominal,  he  cannot  recover 
the  fees  of  \*  itnesses  called  solely  on  mitigation,  if  the  general 
verdict  goes  against  him.—McGuire  v.  Montross,  20. 

2,  SAME—Defendant   charged  with  two  slanderous  utterances , 

lost  as  to  one  and  prevailed  as  to  the  other.  Testimony 
adduced  applied  to  both,  and  it  was  impossible  to  separate 
the  applicability.  Held,  defendant  is  not,  by  said  statute, 
entitled  to  recover  half  the  costs. — Idem. 

CO-TENANCY. 

1.  Adverse  Possession— Possession  under  deeds  from  four  of  five 
tenants  in  common,  purporting  to  co  ivey  the  entire  estate,  is 
not  such  disseizin  of  the  one  who  did  not  convey  as  will  start 
the  running  of  limitations,  where  grantors  and  grantees  recog- 
nize that  such  co-tenant  has  an  interest,  and  the  grantee  makes 
frequent  efforts  to  buy  that  interest  —Van  Ormer  v.  Harley, 
150. 

«•  Tax  Sale  and  Tax  Deed— A  tax  sale  of  lands  at  the  instance 
of  a  tenant  in  common  having  possession  of  the  premises, 
for  the  purpose  of  extinguishing  the  title  of  his  co  tenant, is 


Small  figures  refer  to  subdivisions  of  lades.    The  others  to  page  of  report. 


762  Ihdkx. 

Co-TswAiicT    Contiooed  to  Couvms 

not,  until  the  tax  deed  is  made,  such  an  ouster  of  the 
co-tenant  as  to  make  the  tenant  in  possession  liable  to  such 
co-tenant  for  rent  —Idem. 

tm  Same— yf  here  the  heirs  of  the  co-tenant  in  possession  take, 

after  his  death,  a  conveyance  from  the  grantee  in  such  tax 
deed^  but  assert  no  adverse  claim  against  their  ancestor's 
CO  tenant  by  reason  thereof,  their  possession  is  not  such  an 
ouster  of  such  co-tenant  as  to  render  them  liable  to  him 
for  rent.— /d^fii. 

4.  Same— A  sale  of  land  for  delinquent  taxes  and  the  issuing 

of  a  tax  deed  therefor  in  pursuance  of  a  plan  of  one  tenant 
in  common  in  possession,  and  for  his  interest,  to  extinguish 
the  title  of  his  co-tenant,  do  not  create  any  adverse  right 
against  the  latter.— /dem. 

5.  Abandonment  by  Go-tenant— The  rights  of  such  co-tenant 

are  not  barred  in  equity  by  failure  to  take  active  steps  for  their 
enforcement,  where  he  did  not  waive  them  and  the  person  in 
possession  knew  of  such  rights  and  that  they  were  not  aban- 
doned.— /c/em. 

6.  Improvements— Partition— Though  a  tenant  in  common  can- 

not, as  a  rule,  make  his  co-tenant  liable  for  improvements  not 
consented  to  by  such  co-tenant,where  the  improvements  increase 
the  value  of  the  land,  and  the  possession  of  the  tenant  making 
the  improvements  is  not  wrongful,  equity  may  allow  for  such 
improvements,  in  partition.— /rfem. 

7.  Rent  for  Oocupcuicy— A  tenant  in  common  is  liable  for  rent  if 

he  lease  the  premises  to  a  stranger,  but  is  not  liable  to  pay 
co-tenants  who  do  not  share  the  use  of  the  premises,  rent  for 
his  own  occupancy  unless  he  exclude  the  co-tenants  from  pos- 
session. —Idem, 

8«  Rents  and  Profits- A  tenant  in  common  out  of  possession  who 
makes  no  objection  to  the  improvements  on  the  land  made  by 
his  co-tenant  in  possession  will  not  be  allou  ed  to  share  in  the 
higher  rent  made  possible  by  such  improvements  without  pay- 
ing a  share  of  their  cost.— /(Ze/n 

COUNTI  ES-See  Sales,  •. 

1.  SherifTs  Fees— Cars  of  Prison krs— Under  Mc'lain's  Code, 
section  5041,  providing:  "The  sheriff  is  entitled  to  recover  the 
following  fees"  (section  5056):  "for  boarding  a  prisoner,  a  com- 
pensation fixed  by  the  board  of  supervisors,  not  less  than  fifty 
cents  a  day;"  (section  5057)  "for  waiting  on  and  washing  for 
prisoners,  the  sheriff  shall  have  such  reasonable  compensation 
as  shall  be  allowed  by  the  board  of  supervisors;"  and  section 
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5068,  providing  that  the  sheriff  is  also  entitled  fbr  attending 
courts,  and  for  other  services  for  which  no  compensation  is 
allowed  by  law,  to  such  an  annual  salary  as  may  be  fixed  by 
the  board  of  supervisors,— he  is  entitled,  for  washing  for  and 
waiting  on  prisoners,  to  a  reasonable  compensation  outside  of 
his  salary.—Hamill  v.  Carroll  County,  523. 

2.  Same— Washing  bedding  used  by  prisoners,  if  necessary  to 
keep  the  same  in  suitable  condition  for  their  use,  is  "washing 
for  the  prisoners"  within  McClain's  Code,  section  5057, 
entitling  the  sheriff  to  remuneration  from  the  county  for 
services  in  waiting  on  and  washing  for  prisoners;  and  that 
it  was  necessary  will  be  assumed  where  it  is  ordered  by  the 
board.— /dew. 

8.  Same— Mending  the  clothes  of  prisoners,  if  a  necessary  service 
for  the  proper  keeping  of  the  prisoners,  is  waiting  on  them 
within  McClain's  Code,  section  5057,  entitling  a  sheriff  to 
remuneration  from  the  county  for  waiting  on  the  prisoners. — 
Idem, 

COURTS— See  Taxation,  K 

COVENANTS-See  Mortgages,  », »;  Waiver,  \  *, »,  *. 

CRIMINAL  LAW— SeePBACT.  Sup.  Ct.». 

1.  Aooomplioe— See  post, »— Under  Code,  1873,  section  4559,  provid- 

ing that  the  corroboration  of  an  accomplice  is  not  sufficient,  "if 
it  merely  shows  the  commission  of  the  offense  or  the  circum- 
stances thereof,"  a  charge  that  "the  corroboration  is  not  sufficient 
if  it  merely  shows  that  the  offense  has  been  committed  by  some 
person'*  was  insufficient,  in  omitting  reference  to  "the  circum- 
stances."—State  of  Iowa  V.  Smith,  656. 

2.  Alibi — See  post,  *«— An  instruction  cautioning  the  jury  in  a  crim- 

inal trial  that  an  alibi  is  easily  manufactured  and  the  testimony 
concerning  the  same  should  be  carefully  considered,  in  not 
erroneous. —State  of  Iowa  v.  Watson,  651. 

8.  Rebuttal— As  the  burden  of  proving  an  alibi  is  on  the 
defendant,  evidence  in  support  thereof  may  be  rebutted.— 
Jdern. 

Arscm-See  post, ", », ", ". 
BuTRlcury— See  post,  »•,  **, «. 
Oiroumstcmtial  Evidence— See  post,  ",  ". 
Corpus  Delicti— See  post,  ". 
Corroboration— See  ante, ';  post,  » 
Cross  Examination— See  post,  «, ". 
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Bleotlon  Crimes— See  post,  ",  ~  «. 

4.  To  render  judges  of  election  guilty  of  wilfully  refusing  the  vote 

of  an  elector  under  Code  1873,  section  4004,  the  offer  to  vote 
must  have  been  made  to  defendants  while  acting  officially  as 
judges  of  election,  and  an  offer  made  before  the  election  board 
was  organized  is  not  sufficient. —State  of  Iowa  v.  Clark,  685. 

5.  Test  Oath —A  refusal  to  receive  a  vote  after  refusing  the 

prescribed  test  oath  is  Just  as  much  a  violation  of  law  as 
though  a  ballot  offered  after  taking  such  oath  had  been 
refused,  and,  to  constitute  a  compliance  with  the  law,  it  is 
not  required  that  the  person  who  offers  his  vote  shaU  take 
the  oath  before  some  other  official  qualified  to  administer 
it.— Idem. 

6.  " Wilfl'l"  Defined— Whether  the  refusal  of  a  vote  was  with  or 

without  just  grounds  for  believing  the  refusal  to  be  lawful  is 
wholly  immaterial  in  determining  whether  or  not  the  refusal 
was  wilful  within  Code,  1878,  section  4004,  making  judges  of 
election  guilty  of  an  offense  for  wilfully  refusing  a  vote  of  a 
person  who  complies  with  the  requisites  prescribed  by  law  to 
prove  his  qualification.— /cient. 
?•    Bmbezzlexnent— PtJBLic  Officer— The  treasurer  of  the  com- 
missioners  of  pharmacy  elected  by  the  commissioners,  author- 
ized by  Code,  Nineteenth  General  Assembly,  chapter  187,  to 
receive  certain  license  fees,  is  not  a  public  officer  within  Code, 
1878,  section  3998,  making  the  conversion  by  a  public  officer  of 
funds  received  by  virtue  of  his  office  an  embezzlement,  as  the 
power  conferred  upon  the  commissioners  to  make  by-laws  and 
all  necessary  regulations  for  the  proper  fulfillment  of  their 
duties,  without  expense  to  the  state,  did  not  authorize  them  to 
appoint  a  treasurer.— State  of  Iowa  v.  Spaulding,  639. 
S«        Statutory  Recog nition ^Ialws,  Nineteenth  General  Assembly, 
chapter  137,   providing   that    certain   license    fees    to  be 
collected  by  the  pharmacy  commission  shall  be  paid  to  ''the 
treasurer  of  the  commission  of  pharmacy,"  is  not  a  recogni- 
tion of  the  treasurer  as  a  public  officer.— /c?em. 
9*    Same— To  constitute  a  public  officer  within  Code,  1873.  section 
3908,  providing  that  any  public  officer  within  the  state  who 
converts  to  his  own  use  any  money  that  may  come  into  his 
hands  by  virtue  of  his  office  shall  be  guilty  of  embezzlement, 
the  office  itself  must  be  created  by  the  constitution  or  author- 
ized by  statute     If  authorized  by  statute  its  creation  may  be  by 
direct  legislative  act,  or  it  may  be  created  by  an  official  board 
or  commission  created  by  the  legislature  with  power  to  create 
such  an  office.    His  appointment  must  not  only  have  been 
made  or  authorized  by  the  constitution  of  the  state  or  legis- 
lative act,  directly  or  indirectly,  but  his  duties  must  either  be 
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prescribed  by  the  constitution  or  statutes  of  the  state,  or  neces- 
sarily inhere  in  and  pertain  to  the  administration  of  the  office 
itself.  The  duties  of  the  position  must  embrace  the  exercise  of 
public  powers  or  trusts;  that  is,  there  must  be  a  delegation  to 
the  individual  of  some  of  the  sovereign  functions  of  govern- 
ment, to  be  exercised  by  him  for  the  benefit  of  the  public— 
Idem. 

10.  Sam K— An  oath  of  office,  salary  or  fees,  and  a  fixed  term  of 
duration  or  continuance  are,  generally,  though  not  neces- 
sarily, attached  to  ^public  office.— /dew. 

!!•  Title  to  M^nky  Ejibezzled— Zoan  ^^rewi— Defendant  was 
employed  by  prosecuting  witness  to  procure  a  loan  on  mort- 
gage. He  obtained  the  desired  sum  under  an  agreement  that 
it  should  be  delivered  to  prosecuting  witness,  on  execution  by 
him  of  a  first  mortgage  Prior  to  such  execution  he  had 
appropriated  the  money  to  his  own  use.  H4dy  that  as  the 
money,  when  appropriated,  belonged  to  the  lender,  and  not  to 
the  prosecuting  witness,  defendant  was  not  guilty  of  embez- 
zling the  money  of  such  prosecuting  witness. -State  of  Iowa  v. 
Cooper,  146. 

12.  Evidence— See  ant€f »— Arson— On  the  trial  of  one  charged  with 

burning  his  barn  which  was  in  possession  of  defendant's  brother 
as  lessee,  on  November  24,  a  witness  testified  that  in  the  previous 
October  defendant  told  witness  that  he  was  going  to  get  even 
with  H  and  his  brother.  Held,  that  it  was  not  error  to  overrule 
an  objection  to  the  question, "  w  hat,  if  anything,  did  he  say  about 
dynamite?"  and  permit  the  witne-s  to  testify  that  "he  asked  me 
to  come  out  to  his  place,  and  asked  me  if  I  understood  the  use  of 
dynamite,  and  I  told  him  that  I  did."— State  of  Iowa  v.  Mill- 
meier,  692. 

13.  Threats— In  an  arson  case,  threats  made  by  accused  against 

the  person  or  property  of  the  prosecutor  may  be  shown,  not 
only  to  prove  malice,  but  to  connect  the  accu.sed  with  the 
commission  of  the  offense.— /ctem. 

14.  Same— And  it  was  not  error  to  admit  evidence  that  the 

defendant  said  he  was  going  to  get  even  with  H  and  his 
brother,  and  that  he  would  give  witness  twenty-five  dol- 
lars, and  all  witness  had  to  do  was  to  touch  a  match.— 
Idem, 

16«  Circumstantial  Evidence- Afottve— If  an  act  or  a  declaration 
of  an  accused  occuring  prior  to  the  commission  of  the  crime  is 
admissible  on  the  question  of  motive,  it  may  be  shown  by  cir- 
cumstantial evidence.— State  of  lo^va  v.  Smith,  656. 
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16.  Corpus  Delicti— -4rso»— The  phrase  '^corpus  delicU^  includes 

two  elements:  Ztr^^,  that  a  certain  result  has  been  produced, 
as  that  a  man  has  died,  or  a  building  has  been  burned^  or  a 
piece  of  property  is  not  in  its  owner's  possession;  second,  that 
some  one  is  criminally  responsible  for  the  result.— /dem. 

17.  Circumstantial  Evidence— Uu^ai  evidence  is  not  indispensable 

to  establish  either  of  the  elements  of  the  corpus  delicti  in  a 
criminal  trial,  but  when  circumstantial  evidence  is  relied  on 
it  must  be  of  the  most  cogent  and  irresistible  kind.— Idem. 

18.  Elements  of— In  an  arson  case,  to  warrant  conviction,  there 

must  be  satisfactory  proof  that  the  building  was  feloniously 
and  maliciously  burned  by  some  one  and  not  accidentally 
burned. — Idem. 

19.  Rule  Applied— The  existence  of  the  corpus  delicti  may  be  found 

by  the  jury  where  the  evidence  showed  that  early  in  the 
evening  of  the  night  of  the  fire  a  rain  storm  commenced 
which  changed  to  sleet  and  finally  to  snow;  that  defendant 
had  been  making  threats  against  both  his  brother  and  H, 
owner  and  tenant,  respectively;  that  he  made  contradictory 
statements  as  to  his  whereabouts  on  that  evening;  that  he 
was  last  seen  on  such  evening  about  10  or  10:30  o* clock,  in  F; 
that  the  barn  burned  was  between  F  and  his  house  and  he 
could  pass  it  on  going  home  without  going  far  out  of  his 
ymy;  that  on  the  forenoon  of  the  same  day  he  passed  the 
barn  and  remarked  to  a  companion  about  it  and,  in  the 
same  connection,  said  he  was  going  to  get  even  with  the 
man  who  was  using  it;  that  as  soon  as  the  snow  went  ofi^ 
which  was  within  a  week,  footprints,  similar  in  size  and  style 
to  those  made  by  defendant,  were  found  leading  from  near 
the  barn  to  or  near  the  gate  of  defendant's  premises;  and 
that  after  defendant's  preliminary  examination  he  tried  to 
intimidate  some  of  the  witnesses  against  him  —Idem. 

20.  Cross-Examination— On  trial  of  an  indictment  of  a  banker  for 

receiving  money  when  insolvent,  where  defendant,  to  show 
want  of  connection  with  the  transaction,  testified  that,  on  the 
morning  of  the  day  that  the  deposit  was  made,  he  left  the 
town  where  his  bank  was  located,  and  went  to  W,  after  prom- 
ising to  telephone  his  son,  left  in  charge  of  the  bank,  if  things 
did  not  look  favorable,  not  to  receive  deposits,  and  that  he  sent 
that  message,  the  court  was  not  required  to  confine  the  cross- 
examination  to  what  defendant  did  at  W.  It  was  proper 
to  cross-examine  as  to  any  matter  which  tended,  more  fully,  to 
disclose  whether  the  want  of  connection  asserted,  existed.— 
State  of  Iowa  v.  Eifert,  188. 
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21.  Same— The  court  may,  in  its  discretion,  permit  the   county 

attorney  to  cross-examine  the  defendant,  charged  with  burg- 
lary, who  tal^es  the  stand  in  his  own  behalf,  at  considerable 
length  with  reference  to  his  various  places  of  residence,  his 
going  under  assumed  names,  and  his  whereabouts  at  particu- 
lar times.— State  of  Iowa  v  Watson,  651. 

22.  Degree  of  Required— A  preponderance  of  evidence  showing 

that  a  witness  for  the  state  was  an  accomplice  of  defendant,  is 
sufficient  to  require  her  corroboration  by  other  evidence  tend- 
ing to  connect  defendant  with  the  crime  charged,  before  he  can 
be  convicted.  That  she  was  an  accomplice,  need  not  be  shown 
beyond  a  reasonable  doubt.— State  of  Iowa  v.  Smith,  656. 

23.  Exclusion— fiarm/es*  Error  -The  exclusion  of  the  question  to 

a  witness  for  the  state,  if  he  did  not  understand  that  he  was  to 
be  given  his  liberty  after  testifying  in  the  case,  if  erroneous,  is 
not  prejudicial,  where  the  witness  in  answer  to  questions  which 
were  not  objected  to,  explained  that  he  was  held  under  bond  to 
appear  as  a  witness  in  the  case,  and  being  unable  to  furnish  it, 
was  committed  to  jail.— State  of  Iowa  v.  Millmeier,  692. 

24.  Opinion  Evidence- One  witness  testified  that  he  had  noticed 

certain  peculiarities  in  defendant's  footprints,  that  certain 
tracks  leading  from  the  railroad  to  the  burned  building,  and  in 
the  direction  of  defendant's  property,  had  the  same  peculiari- 
ties. Another  testified  that  there  was  a  similarity  between  the 
tracks  described  by  the  former  witness  and  those  made  by 
defendant,  and  that  he  thought  they  were  the  same,  ffeld^  that 
such  evidence  was  not  objectionable  because  it  consisted  of  the 
witnesses*  opinion.— /(iem. 

25.  Rebuttal — Impefichment — Testimony  that  defendant,  charged 

with  burglary,  was  seen  on  the  day  of  the  burglary  at  a  certain 
place  is  admissible  to  impeach  his  testimony  that  he  was  never 
in  such  place,  and  also  in  rebuttal  of  his  claim  that  he  was  in 
another  place  at  or  about  the  time  the  crime  was  committed  — 
State  of  Jowa  v.  Watson,  651. 

26.  Relevancy  -Evidence  that  on  January  29,  after  the  fire,  wit- 

ness heard  defendant  say  to  a  companion  that  he  was  smart 
enough  and  sharp  enough  to  cover  up  his  tracks^  and  that  when 
this  bio  wed  over  he  would  open  up  the  battle,  was  not  admis- 
sible, when  the  witness  gave  only  the  one  sentence,  and  did  not 
pretend  to  know  what  the  conversation  was  about  and  there 
was  nothing  to  show  that  the  defendant's  statements  related 
either  to  the  offense  charged  or  to  those  whose  property  was 
burned.— State  of  Iowa  v.  Millmeier,  692. 
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27.        Same  —The  state  sought  to  sho^  that  defendant,  charged  with 
poisoning  her  husband,  was  connected  with  a  shooting  of  the 
husband  which  occurred  before  he  died  of  poison     There 
was  a  trial  as  to  the  shooting  at  which  the  husband,  testified 
for  the  slate,  identifying  another  than  his  wife  as  his  assail- 
ant.   Held,  this  evidence  of  the  dead  husband  might  be 
introduced  by  the  wife,  on  her  trial  for  poisoning.— State  of 
Iowa  V.  Smith,  656. 
28«,    Forgery— An  instrument  reading,  "13  hogs  2730.    H  Barnes," 
does  not  on  its  face  create,  or  purport  to  create,  any  pecuniary 
demand  or  obligation  nor  any  right  or  interest  in  or  to  any 
property  whatever,  within  Code,  1878,  section  8917,  defining 
forgery  as  falsely  making,  with  intent  to  defraud,  any  instru- 
ment in  writing,  being  or  purporting  to  be  an  act  of  another, 
by  which  any  pecuniary  demand  or  obligation,  or  any  right  or 
interest  in  or  to  any  property  whatever,  is  or  purports  to  be 
created.— State  of  Iowa  v.  Burling  68'. 
29.    Fraudulent  Bankinfir'See  mUe,  «;  post,  ",  *\  *«— A  banker's 
son  and  employe  received  a  deposit  when  the  insolvency  of  the 
bank  was  known  and  an  hour  or  two  before  it  finally  closed. 
He  received  this  deposit  contrary  to  a  telephone  message  from 
the  banker  to  take  no  more  deposits.  When  the  banker  reached 
home  he  having  knowledge  that  the  deposit  had  been  received, 
made  no  effort  to,  and  failed  to  return  it,  and  four  days  later 
included  same  in  a  general  assignment  for  the  benefit  of  bis 
creditors.    Beld,  the  banker  himself  is  guilty  of  the  offense  of 
receiving  and  accepting  a  deposit  knowing  himself  to  be  insolv- 
ent.—State  of  Iowa  V.  Eifert,  188 
80.       Trust  Fund— It  is  no  defense  that  the  depositor  might  pur- 
sue the  deposit  as  a  trust  fund.— /dew. 
31  •     Harmless  Error— See  ante,  "—Judges  of  election  cannot  com- 
plain, on  appeal  from  a  conviction  under  Code  1873,  section 
4004,  for  wilfully  refusing  a  vote  of  a  person  who  complied 
with  the  requisites  prescribed  by  law  to  prove  his  qualifications, 
of  an  instruction  which  requires  that  the  refusal  shall  have 
been  without  just  grounds  for  believing  it  to  be  wilful,  as 
the  error  is  favorable  to  them— State  of  Iowa  v.  Clark,  685. 

Impeaobxnent— See  ante,  *». 
Included  Ofllenses— See  pos^,  ^, 
82.    Indiotmen1r-An  indictment  for  burglary,   charging   that  the 
building  broken  and  entered  was  the  office  of  a  certain  "com- 
pany" need  not  state  whether  the  company  is  a  corporation  or 
partnership.— State  of  Iowa  v.  Watson,  651. 
88.  Same— An  indictment  charging  defendant  with  breaking 

and  entering  a  building  with  the  intent  to  commit  a  rob- 
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bery  need  not  set  out  the  elements  of  the  intended  robbery. 
Idem. 

84.  Ownership— 5wrgr/ary— Proof  of  occupancy  of  a  building  is  suf- 
ficient to  establish  an  allegation  of  ownership  in  an  indictment 
for  burglary.— /dew. 

8o.  Same— An  allegation  in  an  indictment  for  burglary  that  the 

building  burglarized  was  the  office  of  a  certain  railroad 
company  was  sustained  by  proof  that  the  building,  though 
not  owned  by  the  company,  was  occupied  by  it,  since  Code, 
1873,  section  4302,  provides  that  an  erroneous  allegation 
with  reference  to  ownership,  is  not  fatal.— Idem. 

86.  Fraudulent  Banking — An  indictment  for  fraudulent  bank- 

ing which  charges  that  the  banker  accepted  a  deposit  from  a 
person  named,  sufficiently  states  who  was  injured,  and  the 
owner  of  the  deposit.  Code,  section  4305.— State  of  Iowa  v. 
Eifert,  188. 

87.  Uttering— An  averment  in  an  indictment  for  uttering  a 

forged  instrument  which  is  not  on  its  face  the  subject  of 
forgery,  that  the  instrument  was  designed,  meant,  and 
intended  to  create  a  legal  liability  against  certain  persons, 
brings  the  instrument  within  Code,  1873,  section  3917,  defin- 
ing forgery  as  the  falsely  making,  altering,  forging  or  coun- 
terfeiting, with  intent  to  defraud,  any  instrument  in  writing 
being  or  purporting  to  be  the  act  of  another,  by  which  any 
pecuniary  demand  or  obligation,  or  any  right  or  interest  in  or 
to  any  property  whatever,  is  or  purports  to  be  created,  as  it 
does  not  matter  whether  the  instrument  if  true  would  have 
created  a  legal  liability  or  not.— State  of  Iowa  v.  Burling, 
681. 

88.  Instructions —See  ante,  ^ ;  post, « —Conflicting — Degree  of  Proof 

—A  portion  of  a  charge  in  a  criminal  case,  authorizing  the 
determination  of  certain  facts  in  the  case  by  a  preponderance 
of  evidence,  is  prejudical,  notwithstanding  the  jury  were  told 
in  other  portions  of  the  charge  that  they  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  of  every  material 
allegation  of  the  indictment,  before  they  could  convict.— 
State  of  Iowa  v.  Clark,  685. 

89.  'EL^cmoss— Refusing  Vote—The  court  charged  that,  in  order 

to  convict  of  refusing  a  vote  it  must  be  shown  that  the  voter 
had  complied  with  all  requisites  provided  by  law  neces- 
sary to  make  it  the  duty  of  the  judges  to  receive  his  vote,  or 
that  he  offered  to  comply  therewith  and  was  prevented  by 
the  judges,  or  that  after  he  offered  to  comply  with  all  such 
requisites,  defendants  wilfully  refused  to  receive  his  vote. 
Eeldy  error,  for  the  reason  that  under  this  charge  the  jury 
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might  find  defendants  gailty  whether  a  Tote  was  offered 
them  at  a  proper  time,  or  not. ^Idem. 

40.  Included  Offenses— Since  Code,  1873,  section  3849,  prorides 

that  all  murder  perpetrated  by  means  of  poison  is  murder  in 
the  first  degree,  a  defendant  charged  with  poisoning  is  guilty 
of  that  offense,  or  of  nothing;  and  consequently  it  is  not 
necessary,  on  his  trial,  to  charge  in  regard  to  different 
degrees.— State  of  Iowa  v.  Smith,  65«. 

41.  Fbaudulemt  BAViKisG-'Batifiealion  and  Acceptatice— On  trial 

of  a  banker  for  receiring  deposits  when  insolrent,  it  is 
proper  to  instruct  that,  though  the  deposit  was  received 
against  the  defendant's  orders,  if,  on  learning  that  it  liad 
been  received,  he  placed  it  among  the  funds  of  the  bank,  he 
''knowingly  accepted  and  received''  it  within  the  statute. 
Such  instruction  rests  the  acceptance  on  defendant's  own 
acts,  not  on  the  ratification  of  the  acts  of  others.—State  of 
Iowa  V.  Eifert,  188. 

42.  Construed  TogeUier^An  instruction  on  trial  of  a  banker  for 

receiving  deposits  when  insolvent,  that  it  is  enough  that 
the    deposit,   though    not  received    by  him    personally, 
was  received  under  his  authority,  is  not  error,  though  the 
evidence  is,  that  it  was  received  against  his  order,  where 
such  charge  is  but  part  of  the  instruction,  and  aids  in 
making   plain   a   pertinent  charge  following,  as  to  the 
defendant's  accepting  the  deposit  after  it  had  been  so 
received.— /rfcm . 
48.       Province  of  JCRr~The  jury  was  told  in  regard  to  ascertain- 
ing whether  defendants  in  doing  what  they  did  honestly 
intended  to  comply  with  the  law,  or  wrongfully  intended  to 
disregard  it,  that  "you  should  consider  the  interest  defendants 
had  in  the  election,  as  shown  by  the  evidence,  if  any,  and  the 
feeling  between  the  voter  and  defendants  as  shown  by  the 
evidence,  and  from  all  the  facts  and  circumstances  fairly 
considered  by  you,  determine  whether  or  not  the  doing  of 
the  act  complained  of,  by  the  defendants,  and  proven  by  the 
preponderance  of  the  evidence  were  done  with  an  honest 
intention  to  comply  with  the  law  or  with  the  wrong  intention 
to  disregard  it,  and  having  determined  these  questions  from 
the  evidence,  you  should  render  a  verdict  in  accordance  there- 
with "    Held,  erroneous  because  it  appears  to  assume,  and 
may  have  induced  the  jury  to  believe  that  the  acts  essential  to 
the  crime  charged,  had  been  shown  by  the  evidence.— State  of 
Iowa  V.  Clark,  685. 
44.    Jurors— Separation— Under  Code,  1873,  section  4434,  providing 
that  the  jurors  in  a  criminal  case  may  be  permitted  to  separate 
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"except  where  one  of  the  parties  objects  thereto,"  it  is  error,  in 
a  case  tried  on  indictment,  to  permit  a  separation  over  defend- 
ant's objection.— State  of  Iowa  v.  Smith,  656. 

45.  Jury  Question— A  criminal  case  must  be  submitted  to  the  jury 

where  there  is  conflicting  evidence  as  to  all  the  facts  essential 
to  conviction.— State  of  Iowa  v.  Watson,  651. 

46.  Conflict— 2l/»6i— Where  the  evidence  as  to  an  alibi  was  con- 

flicting, the  truth  of  that  defense  was  for  the  jury.— Jdcw. 
Misoonduot  of  Counsel— See  post,  «. 
Motive— See  ante,  »*. 

47.  Murder  by  Poison— See  ante,  ".  *>— An  instruction  to  flnd  the 

defendant  in  a  murder  trial  guilty  if  the  jury  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  she  gave,  or  was  a  party 
to  the  giving  of,  a  deadly  poison  to  the  deceased,  of  which  he 
died,  without  requiring  them  to  flnd  that  the  poison  was  given 
feloniously,  is  erroneous.— State  of  Iowa  v.  Smith,  656. 

48.  New  Trial— Misconduct   op   Counsel— Defendant  was   not 

entitled  to  a  new  trial  because  the  state's  counsel,  in  his  clos- 
ing argument  to  the  jury,  said:  "There  are  witnessess  who 
know  that  this  man  was  not  at  home  that  night  (referring  to 
defendant's  wife).  We  could  not  use  her;  could  not  if  we 
wanted  to;  it  would  be  an  impossibility.  The  law  throws  that 
shield  and  guard  around  her.  We  could  not  use  her,  nor  the 
defense  has  not  seen  fit  to  use  her."  Nor  because  he  also  said 
that  "defendant  is  not  only  charged  with  a  crime,  but  he  is 
guilty  of  it."— State  of  Iowa  v.  Millmeier,  692. 

49.  New  Trial— Newly  Discovered  Evidence— Newly  discov- 

ered evidence  is  not  a  ground  for  new  trial  in  a  criminal 
case.— State  of  Iowa  v.  Watson,  651. 

Officer— See  ante, '. 

Public  Officer— See  ante,  ^ 

Rebutted— See  ante,  »,  «. 

Reftisinir  Vote-See  ante,  \  ", »»,  ". 

Robbery— See  ante, ». 

Utterin^r— See  ante, ". 
CROSS-EX AMINATION-See  Crim.  Law,  ^^;  Pract.  ». 
CROSSINGS-See  Rail.  \ 

DAMAGES — See  Breach  of  Prom.  «,  »;  Eminent  Dom.;  Office 
AND  Officer,  *;  Pract.  ";  Rail.  ". 

1.    Evidence — In  an  action  to  recover  for  injuries  to  a  farm  by  fire, 
evidence  of  the  income  from  the  orchard  destroyed  by  fire,  for 
several  years  prior  to  the  fire,  is  admissible.— Ro we  v.  C.  &  N. 
W.  R'y  Co.,  286. 
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2.  Evidence  of  Amount  Essential— Though  defendant  was 
put  to  expense  in  necessary  changes  because  the  plaintiff  did 
not  complete  a  building  contract  in  accordance  with  its 
tenns,  if  the  evidence  fails  to  show  the  amount  of  such 
expense,  there  can  be  no  recovery  on  a  counter-claim.— Fitts 
&Ck).  V.  Reinhart,  311. 

8.  Exemplary  Dctmafires— Fine  as  Bar  To -The  fact  that 
defendant  in  a  civil  action  for  assault  has  been  fined  in  a 
former  prosecution  is  no  bar  to  an  allowance  of  exemplary 
damages.— Hauser  v.  Griffith,  215. 

4.  Municipal  Corporations— Exemplary  damages  cannot  be 
awarded  against  a  municipal  corporation,  except  under 
express  statutory  authority.— Bennett  v.  City  of  Marion.  4*25. 

5*  Measure — Landlord  and  Tenant— /n«(rttc^Mm«— An  instruc- 
tion in  an  action  by  a  tenant  for  eviction  from  a  leased  hotel 
before  the  expiration  of  his  term,  that  the  measure  of  damages 
is  the  difference  between  the  agreed  rent  and  the  actual  value 
of  the  premises,  is  not  erroneous  as  not  based  on  sufficient  evi- 
dence, where  it  is  shown  that  during  the  period  in  question 
the  hotel  was  doing  a  good  business  ^hich  made  its  actual 
rental  value  greater  than  the  agreed  rent.— Mathews  v.  HerrOn, 
45. 

6.  Same— An  instruction  denying  the  right  of  a  tenant  who  had 
been  ousted  from  the  leased  premises  before  the  expiration 
of  his  term,  to  recover  the  value  of  furniture  put  in  by  him, 
under  the  terms  of  the  lease,  to  replace  furniture  which  had 
worn  out,  is  not  inconsistent  with  another  instruction  that  he 
would  be  entitled  to  recover  for  the  use  of  such  furniture  for 
the  period  during  which  he  was  deprived  thereof  —Idem, 

?•  Telegram  Delivery— See  post,  "-The  loss  of  profits  from  a 
sale  of  horses  resulting  from  the  failure  of  a  telegraph  com- 
pany to  deliver  a  telegram  directing  the  shipment  of  the 
horses  to  a  specified  place,  is  properly  allowed  to  the  owner, 
as  damages  naturally  resulting  from  the  breach  of  the  con- 
tract.—Evans  et  al.  V.  Telegraph  Co.,  219. 

8.  Same — The  car  having  been  sent  to  San  Antonio  pursuant  to 

the  previous  arrangement,  and  not  because  sale  at  Little 
Rock  was  lost  by  the  company's  negligence,  the  question 
of  plaintiff's  diligence  in  sending  the  horses  to  San  Antonio 
for  sale  is  not  involved.— /(/cm. 

9.  Setting  Fire  to  Orchard- Where  plaintiff's  orchard,  covering 

nineteen  acres,  was  burned  by  sparks  from  defendant's  loco- 
motive, the  measure  of  damages  is  the  difference  between  the 
fair  market  value  of  his  farm,  not  including  the  grass  or  fences 
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destroyed,  before  the  fire  and  immediately  after  the  fire.— Ro we 
V.  C.  &N.  W.R'yCo.,286. 

10.  5arw6— Where  property  destroyed  by  fire  is  so  closely  con- 

nected with  the  real  estate  that  it  has  no  value  independ- 
ent thereof,  the  measure  of  damages  is  the  difference  in 
the  value  between  the  real  estate  before  and  after  the  fire. 
Idem. 

11.  Prozimateness—A  state  inspector  of  illuminating  oil  is  not 

liable  for  damages  caused  by  the  explosion  of  oil  which  has 
been  tested  by  him  and  marked  to  flash  at  a  temperature  which 
is  erroneously  stated  too  high,  if  the  explosion  was  not  the 
result  of  the  erroneous  marking,  but  resulted  from  the  use  of  an 
unsafe  lamp— Hatcher  v.  Dunn,  411. 

12.  Telegram— Kon-Delivery — Where  a  telegraph  company  had 

no  knowledge  of  an  agreement  that  a  car  of  horses  was  to  be 

shipped  to  San  Antonio,  in  the  absence  of  instructions  to  the 

contrary,  its  failure  to  deliver  a  message  directing  the  car  to  be 

shipped  to  Little  Rock  did  not  render  it  liable  for  the  damages 

resulting  from  the  car  being  sent  to  the  former  place.— Evans 

et  al  V.  Telegraph  Co  ,  219. 

18.       Notice— A  message  directing  horses  to  be  shipped  to  a  named 

point  was  sufficient  notice  to  the  telegraph  company  of 

damage  which  might  result  from  failure  to  deliver  it.— irfcrn. 

DEEDS— See  Evid.  ",  ",  ";  Pract.  \ 

DEFAULT— See  Attorneys,  »;  Fraud;  Judgments, «;  Pr^ct.  »,",**. 

DELIVERY— See   page  749;   Insur.  ";   Mortgages,  *;   Prin.  and 

SuBETy,  S  »;  Sales,  »,  *. 
DEMURKER— See  Pleadings,  \  Pract.  ',  ";  Pract  Sup.  Ct.  ",~,  ". 
DEPOSITIONS-See  Kvid.  ";  Pract.  «. 
DESCENT  AND  DISTRIBU  IIONS— See  Estates,  \  », ', »,  ". 
DESCRIPriON-See  Mortgages,  \  \ 
DISTRIBUTION -See  Pleadings,  ^;  Wills,  •. 

DIVORCE. 

1.  Oruel  Treatment— A  charge  of  cruelty,  in  that  defendant  had 
an  abortion  produced  on  plaintiff,  is  not  supported  in  an  action 
for  maintenance,  by  plaintiff's  testimony  as  to  her  sickness, 
opinions  of  physicians  that  it  might  have  resulted  from  abor- 
tion, though  it  might  have  been  otherwise  caused,  where  it 
appears  that  plaintiff's  menses  were  regular  at  the  time  of  the 
alleged  abortion;  that  she  frequently  stated  thereafter  that  she 
had  not  miscarried;  and  did  not  claim  to  have  discovered  the 
alleged  abortion  until  after  bringing  the  action,  -four  years 
later;  and  where  a  witness  contradicted  plaintiff  as  to  occur- 
rences on  that  day;  and  defendant  and  the  physician  alleged  to 

■^— — ^— — ^-^^  \ 
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have  produced  the  abortion  denied  all  knowledge  of  it.— Briggs 

V.  Briggs,  818. 
2«  Desertion— Failure  of  a  husband  to  protest  against  the  action 
of  his  wife  in  leaving  him  with  a  statement  that  she  is  going 
on  a  visit,  will  not  entitle  the  wife  to  a  divorce  against  him 
on  the  crround  of  desertion,  although  he  believed  she  was 
deserting  him  when  she  made  such  statement.— /dem. 

DOCTORS— See  Wills.  «. 

ELECTIONS-See  Grim.  Law,  ♦, »,  •,  »•;  Pbaot.  Sup.  Ct.  ». 

fiMBEZZLEMENT-See  Crim.  Law,  ',  •, », »«,  ". 

EMINENT  DOMAIN. 

Accept  ACE  of  Damages— TriaZde  novo — The  acceptance  by  a 
land  owner  of  the  amount  of  damages  allowed  him  by  the 
sheriffs  jury  in  proceedings  to  condemn  a  railroad  right  of 
way,  and  the  concealment  of  such  fact,  will  not  prevent  him 
from  recovering  a  larger  award  on  appeal,  where  the  railroad 
company  procures  an  appeal  on  its  own  account  because  it  la 
dissatisfied  with  the  amount  of  the  award,  although  Code,  sec- 
tion 1256,  provides  that  acceptance  by  the  land  owner  of  the 
damages  awarded  shall  bar  his  right  to  appeal  —Burns  v.  Chi- 
cago, Ft.  M.  &  D.  M.  R'y  Co  ,  7. 

EQUITABLE  LIENS-See  Liens;  Mtgs.  ». 

ESTATES— See  EviD.  ";  Attorneys,  ';  Wills,  ',  *. 

1.  Advancements— Construction  of  Statute— The  word  "now* 

in  Code,  section  2459,  providing  that  property  given  by  an 
intestate  by  way  of  an  advancement  to  an  heir,  shall  be  con- 
sidered a  part  of  the  estate  so  far  as  regards  the  distribution 
thereof,  and  shall  be  taken  by  the  heir  towards  his  share  at 
what  it  would  *now"  be  worth,  if  in  the  condition  when  the 
gift  was  made,— refers  to  the  time  of  distribution,  and  not  to 
the  date  of  the  passage  of  the  act.— Finch  v.  Garrett,  881. 

2.  Presumptions— A  voluntary  conveyance  by  a  parent  to  a  child 

is  presumed  to  be  an  advancement,  and  the  burden  of  show- 
ing that  it  is  not,  is  on  the  person  claiming  that  it  was  not  so 
intended  ^Idem. 
8«       Parol  Variance  of  Dkkd— Parol  evidence  is  admissible  to 
show  that  a  deed  from  a  parent  to  a  child,  expressing  a  valu- 
able consideration,  was  in  fact  voluntary,  where  the  purpose 
is  to  show  that  the  conveyance  was  an  advancement JLo  the  child, 
and  not  to  avoid  the  deed. — Idem, 
4.    Alienage— Descent  and  Distribution — Mediate  and  Immediate 
Inheritance— VndeT  Code,  section  2457,  providing  that  if  both 
parents  of  an  intestate  be  dead,  the  portion  of  the  estate  which 
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would  have  fallen  to  them  shall  be  disposed  of  as  if  they  had 
out-lived  intestate,  and  died  in  possession  of  their  portion 
where  a  son  dies  after  the  death  of  his  parents,  who  would  have 
otherwise  inherited,  the  inheritance  which  passes  to  his  brother 
is  direct,  and  does  not  depend  on  the  fact  whether  the  parents, 
at  the  time  of  their  decease,  being  aliens,  were  capacitated,  to 
take  under  the  provisions  of  the  law.— Wilcke  v.  Wilcke,  178. 

5«  "Purchase"  Defh^kv ^Construction  of  Statute^ An  alien  tak- 
ing land  in  Iowa  under  a  will  takes  the  property  by  purchase, 
within  Acts  Twenty-second  General  Assembly,  chapter  85, 
providing  that  a  non-resident  alien  may  acquire  property,  to 
a  certain  extent,  if,  within  five  years  from  the  date  of  pur- 
chase,  the  same  is  placed  in  the  actual  possession  of  a  relative 
of  such  purchaser.— Doehrel  v.  Hillmer  et  al.,  169. 

6*  Tbeatt  Rights  -Evidence— Under  the  treaty  between  the  king 
of  Prussia  and  the  prince  of  Waldeck,  and  other  evidence 
adduced,  the  citizens  of  Waldeck  became  subjects  of  the  king 
of  Prussia,  so  as  to  be  affected .  by  the  terms  of  the  treaty 
between  the  United  States  and  Prussia  governing  the  rights  of 
inheritance  of  citizens  of  the  respective  countries.— Wilcke  v. 
Wilcke,  178. 

7.  Construction  of  Treaty— Under  a  treaty  which  provides, 

that  a  citizen  or  subject  of  one  country  to  whom  land  in  the 
other  country  would  descend,  were  it  not  for  his  alienage,— a 
non-resident  alien  may  inherit  land  in  Iowa,  from  a  citizen 
of  Iowa,  and  if  he  die  before  his  children  they  will  take  what 
would  have  descended  to  the  father,  though  the  children,  too, 
are  Don-resident  aliens.— Doehrel  v.  Hillmer  et  al.,  169. 

8.  Conflict  of  Laws^A  treaty  providing  that  aliens  may  inherit 

lands  is  controlling,  though  in  conflict  with  laws  of  the  state.— 
Idem, 

©.  Bxdbutor  and  Administrator— Application  of  Property— 
The  heirs  in  a  proceeding  for  the  sale  of  decedent's  real  prop- 
erty to  pay  her  debts  may,  for  the  purpose  of  exonerating 
the  real  estate,  invoke  an  order  of  the  court  for  a  proper  appli- 
cation of  personal  estate  which  the  administrator  claims  in  his 
individual  right,  and  has  failed  to  include  in  the  inventory.— 
Duffield  V.  Walden,  676. 

10.  Filingr  Claims— Limitations— A  claim  against  the  executors 
arising  under  U.  S.  Rev.  Statutes,  sections  5151, 5153,  by  reason 
of  the  testator's  ownership  of  stock  in  a  national  bank  which 
was  closed  after  his  death,  is  not  within  Code,  section  2421, 
providing  that  all  claims  of  the  fourth  class  against  decedent's 
estate  shall  be  barred  unless  filed  and  approved  within  twelve 
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months   of  the  giving  of    notice  of  the    appointment  and 
qualificaton  of  the  executors,  as  that  section  is  limited  to 
claims  existing  at  the  time  of  decedent's  death.— Wickham  y. 
Hull,  469. 
11.       Laches — Filing  Claims— The  delay  of  a  receiver  of  a  national 
bank,  for  over  eighteen  months  after  an  assessment  of  the 
capital  stock  of  the  bank,  under  U.  S.  Rev.  Statutes,  sections 
5151,  515*^,  to  enforce  the  same  against  the  estate  of  a  stock- 
holder who  died  before  the  bank  had  been  closed,  does  not 
bar  a  claim  against  the  estate,  founded  upon  a  judgment 
recovered  therein,  although  no  reason  is  given  for  the  delay, 
where  the  estate  is  solvent,  and  no  prejudice  has  resulted 
from  the  delay.— /dem. 
12«    Widow's  Share— A  widow  if  entitled  to  one-half  the  estate  of 
her  husband  takes  the  added  one-sixth  in  addition  to  the  third 
given  by  Code,  section  2440,  as  heir,  and  not  as  part  of  her  dis- 
tributive share,  and  takes  subject  to  the  same  rules  as  govern 
property  taken  by  other  heirs,  including  payment  of  incum- 
brances.—Wilcke  V.  Wilcke,  178. 
ESTOPPEL— See  Evid.  ", «;  Insur.  ";  Mdn.  Corp.  »;  Pract.  Sup* 
Ct.  «;  Rail.  *;  Waivek,  *. 

EVIDENCE— See  Breach  of  Pkom.  *, »;  Contracts,  >,«;  Crim. 
Law,  «,  », ",  ",  »,  ",  «  «, »,  ";  Damages,  ^ «;  Fraud.  Cony.  «, «; 
Garnish.  *;  Illegitimacy,  ^  *;  Insur.  *;  Mun.Corp.  '®;  Negli. «; 
Plea  and  Proof,*;  Pract.'',",";  Princ  and  Surety,'; 
Rail.  », »«;  Wills,  ». 

1.  Admissibility  of  Oertifloate  —  Thermomeler   Varialiona  —  A 

certificate  showing  the  variation  of  the  scale  of  a  thermometer 
from  standard  instruments,  is  properly  admissible  in  evidence, 
together  with  the  thermometer  which  it  was  made  to  accom- 
pany, in  cases  where  the  instrument  itself  is  properly  admis- 
sible —Hatcher  v.  Dunn,  411. 

2.  Admissions— See  pout,  *«— Plea  of  Guilty— In  a  civil  action 

for  assault,  evidence  of  a  plea  of  guilty  on  a  criminal  prosecu- 
tion is  admissible  as  an  admission,  but  is  not  conclusive.— Hauser 
V.  Griffith,  215. 
8.       Explanation  of— Where,  in  a  civil  action  for  assault,  a  plea 
of  guilty  in  a  former  prosecution  is  proven,  defendant  can- 
not show  the  circumstances  under  ^  hich  he  entered  his  plea, 
though  Code,  section  8650,  provides  that,  when  any  act  or 
declaration  is  given  in  evidence  by  one  party,  the  whole  sub- 
ject may  be  inquired  into  by  the  other.— /dem. 
Advancements— See  post,  *\ 
Agents-See  ;>os',  ", '»,  «,  «. 
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4.  Oompetenoy— See  post,  "—In  a  suit  by  a  sub-contractor  against 
a  corporation,  to  recorer  for  extra  work  and  materials,  defend- 
ant's secretary  was  properly  allowed  to  testify  as  to  the  author- 
ity of  its  building  committee  to  order  the  extras,  in  the  absence 
of  any  objection  that  it  was  not  the  best  evidence,  or  of  any 
proof  that  the  board  of  directors  kept  a  record  of  its  proceed- 
ings —Foley  &  Paul  v.  Hotel  Ass'n,  272. 

h.  On  Value— A  member  of  a  firm  which  has  a  contract  for  the 
erection  of  a  building,  and  who  shows  a  considerable  knowl- 
edge of  prices  of  labor  and  material,  may  testify  as  to  what 
is  a  reasonable  price  for  laying  an  extra  w&U.— Idem. 

6.  Oonolusions  -A  question  requiring  a  witness  to  state  whether 

a  billboard,  by  the  blowing  over  of  which  plaintiff  was  injured, 
was,  in  any  sense,  in  the  way  of  people  walking  along  the  side- 
walk, is  properly  excluded  as  calling  for  the  opinion  of  the  wit- 
ness.—Cason  V.  City  of  Ottumwa,  99. 

7.  Same— Evidence  by  a  witness  that  his  "contract  was  made"  with 

specified  persons,  is  inadmissible,  as  a  conclusion  of  the  wit- 
ness.—Farmer  V.  Brokaw,  246. 

8.  Same— Evidence  by  the  acceptor  of  a  draft  that  certain  facts 

left  with  him  the  impression  that  the  president  of  the  payee 
bank  distinctly  understood  his  original  expression  that  he 
would  .become  responsible '  not  to  exceed  two  thousand  fi^e 
hundred  dollars  on  account  of  the  maker  of  the  draft,  is 
inadmissible,  as  the  witness'  conclusion  —First  National  Bank 
V.  Booth,  333. 

^.  Contract — See  post,  "—Dissolution  of  Insurance  Agkncy— 
An  agreement  between  persons  in  the  business  of  a  fire  insur- 
ance agency,  by  which  one  of  them  sells  his  interest  in  the 
agency  to  the  others,  agreeing  not  to  apply  for  nor  accept 
specified  companies,  with  the  distinct  understanding  that  he 
does  not  sell  his  good  will  in  any  *of  the  business  or  renewals 
now  on  the  books  of  the  agency,  but  reserves  the  full  right  and 
privilege  of  soliciting,  securing,  and  writing  any  of  the  same." 
entitles  such  member  to  issue  policies  in  place  of  tliose  expir- 
ing as  well  as  those  in  ren^^wal  of  policies.— Lantz  v.  Ry man,  348 

10.  Interpretation  of  Ambiguous  Contkact  —  Mulhall  Bros, 
recovered  judgment  against  claimant  They  arranged  to  have 
him  deed  some  land  on  which  their  judgments  were  liens  to 
a  stranger  who  assumed  all  liens  Another  judgment,  also  a 
lien  on  the  land,  was  obtaned  against  plaintiff  by  one  Wilts 
Mulhall  Bros,  agreed  by  a  writing  to  '^relcme  all  personal 
judgments  and  liens  of  record  against  the  land,  only,  as  more 
fully  shown"  by  an  exhibit  which   merely  set   out  certain 
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mortgages  and  judgments  held  by  Mulhall  Bros,  against  plain- 
tiff. It  also  provided  that  aU  liens  and  judgments  were  to 
remain  a  lien.  Plaintiff  paid  off  the  Wilts  judgment  and 
sought  to  recover  therefor,  on  said  contract,  at  law.    Held: 

a.  The  contract  did  not  cover  the  Wilts  judgment. 

b.  The  clause  reUftsing  plaintiff  from  all  personal  judgments 
and  liens  is,  apparently,  a  limitation  upon  the  clause  that 
all  judgments  should  remain  liens. 

c.  The  contract  was  so  ambiguous  as  that  Mulhall  Bros, 
should  have  been  allowed  to  show  that  the  grantee  had 
received  a  release  of  the  Wilts  judgment  before  they 
signed  said  contract,  and  that  they  knew  this  before 
signing. -Wilts  v.  Mulhall  Bros.,  458. 

11.  Oral  Lajjd  Sale— The  burden  is  upon  one  asserting  a  parol 

agreement  by  his  mother,  in  consideration  that  he  would  cul- 
tivate and  improve  her  land  and  allow  her  to  live  with  him 
whenever  she  choose,  to  give  him  the  land  at  her  death,  to 
establish  by  clear  and  satisfactory  evidence  the  existence  of 
such  agreement  and  his  performance  of  the  conditions.— 
McDonald  v.  Basom,  419. 

12.  Rule  Applied^An  oral  agreement  between  a  son  and  his  father 

and  mother  who  were  about  to  separate,  that  the  son  was  to 
have  the  use  of  certain  land  belonging  to  his  mother,  and  the 
title  in  fee  on  her  death,  in  consideration  of  her  having  a 
home  with  him,  is  not  established  where  it  appears  that  the 
declarations  of  the  father  touching  the  agreement  were  not 
made  in  the  presence  of  the  mother;  that  the  mother's  state- 
ments, as  shown  by  several  witnesses,  expressed  no  more  than 
an  intention  to  give  the  land  to  the  son  if  he  took  care  of  her; 
and  that,  while  one  witness  testified  to  a  proposition  made  by 
the  mother  as  claimed  by  the  son,  it  did  not  appear  that  he 
assented  to  the  proposition;  and  where  it  appears  that  the 
mother  passed  but  a  small  portion  of  the  remainder  of  her 
life  with  the  son,  and  that  part  of  the  land  was  cultivated 
by  a  son-in-law. —ictem. 

18 •  Cro83-exaTnination— See  post,  %  ^— On  trial  of  an  indictment 
of  a  banker  for  receiving  money  when  insolvent,  where  defend- 
ant, to  show  want  of  connection  with  the  transaction,  testified 
that,  on  the  morning  of  the  day  that  the  deposit  was  made,  he 
left  the  town  where  his  bank  was  located,  and  went  to  W,  after 
promising  to  telephone  his  son,  left  in  charge  of  the  bank,  if 
things  did  not  look  favorable,  not  to  receive  deposits,  and  that 
he  sent  that  message,  the  court  was  not  required  to  confine  the 
cross-examination  to  what  defendant  did  at  W.    It  was  proper 
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to  cross-examine  as  to  any  matter  which  tended,  more  fully,  to 
disclose  whether  the  want  of  connection  asserted,  existed.— 
State  of  Iowa  v.  Eifert,  188. 

Deoedents— See  post,  »•. 

li.  Declarations— Agents— A  statement  by  a  telegraph  agent  to 
the  sender  of  a  telegram,  on  calling  for  an  answer,  that  the 
message  had  not  been  sent  is  admissible  against  the  company 
in  an  action  for  failure  to  deliver  the  telegram  —Evans  et  al.  v 
Telegraph  Co.,  210. 

15.  Of  Grantor— Declarations  of  grantors  in  disparagement  of 

their  title,  when  made  before  their  conveyance,  are  admissible 
asrainst  their  grantee.— Finch  v.  Garrett,  881. 

16.  Deeds -Parol  Variance  op  -Aduancfmenls—F&To\  evidence 

is  admissible  to  show  that  the  deed  from  a  parent  to  a  child, 
expressing  a  valuable  consideration,  was  in  fact  voluntary, 
where  the  purpose  is  to  show  that  the  conveyance  was  an 
advancement  to  the  child,  and  not  to  avoid  the  deerf.— Finch  v. 
Garrett,  881. 

1 7.  Reservation  From— In  a  suit  to  quiet  title  the  plaintiff  was  the 

grantee  named  in  a  deed  conveying  the  lot  '^except feet 

off  the  east  side  of  the  same  "  The  preponderance  of  the  evi- 
dence showed  that  he  had  agreed  that  he  would  not  record  the 
deed  until  this  blank  was  filled  with  the  width  covered  by  a 
stairway,  to  be  ascertained  subsequent  to  the  execution  and 
delivery  of  the  deed.  Held,  that  a  decree  that  the  east  four 
and  a  half  feet  of  this  lot,  this  being  the  width  covered  by  the 
stairway,  was  not  conveyed  by  the  deed,  would  not  be  dis- 
turbed.—Brown  V.  Lahart.  746. 

18.  Depositions— Prtvi€5— Depositions  taken  before  one  of  the 

defendants  was  made  a  party  to  the  suit,  are  not  admissible 
against  him,  although  his  interest  in  the  subject  litigated  was 
older  than  the  litigation.— Brown  v.  Zackary,  488. 

19.  Estoppel— Declarations  of  a  general  agent  of  an  insurance 

company  to  a  medical  examiner  that  the  company  desired  him 
to  hold '  his  bill  for  examination  fees  until  the  finances 
improved,  made  in  connection  with  his  statement  that  the 
only  way  the  examiner  could  get  the  money  for  present  use 
was  to  accept  the  agent's  note  and  indorse  it  in  blank  until 
the  collections  came  in,  are  admissible,  irrespective  of  the 
scope  of  the  agent's  authority,  where  the  company  claims  the 
acceptance  of  the  agent's  note  by  the  examiner  as  a  payment 
or  an  estoppel.  —  Hannawalt  v.  Equitable  Life  Assurance 
Society,  667. 
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20.  By  Conduct— Defendant  cannot  complain  of  testimony  elicited 

upon  cross-examination  of  its  witness  in  response  to  questions 
put  to  him  in  consequence  of  questions  equally  objectionable, 
asked  by  the  defendant;  especially  where  it  is  not  prejudical.— 
Tyler  v.  C.  &  N.  W.  R'y  Co.,  632. 

21.  Failurk  to  Object— The  failure  of  a  seller  in  a  bill  of  sale  to 

object  to  the  transfer  of  the  possession  of  the  goods  from  one 
agent  of  the  buyer  to  another  has  no  tendency  to  disprove  his 
claim  that  the  sale  was  on  a  credit  and  that  it  did  not  constitute 
a  part  of  the  consideration  for  the  cancellation  of  notes  and 
mortgages  held  by  the  buyer  against  him,  in  addition  to  the 
revenues  of  the  land  subject  to  the  mortgages.— Lud wig  v. 
Blackshere,  866. 

Explanations— See  ante, ». 

22.  False  Representations— Written  and  Oral— In  an  action 

to  recover  goods  sold,  false  oral  representations  by  the  pur- 
chaser von  credit)  as  to  his  financial  condition  may  be  shown 
.  by  the  seller,  who  sold  in  reliance  thereon,  though  written  rep- 
resentations were  made  at  the  same  time.— Jandt  v.  Potthast, 
228. 

28.  Evidence  of  Intent— Evidence  that  a  purchaser  of  goods  on 
credit  persisted  in  concealing  an  indebtedness  to  his  father 
after  his  attention  was  particularly  called  to  written  ques- 
tions presented  to  him  to  give  the  amount  of  his  li«ibility,  is 
admissible,  although  he  did  not  write  down  any  answers  to 
the  questions  themselves.  ^Idem. 

24.  Keliance  of  Seller— Crcdt<  Mafi—The  seller  may  show  by  the 

testimony  of  his  credit  man  that  he  would  not  have  sold  on 
credit  had  he  known  the  purchaser's  real  financial  condition  >- 

25.  Memoranda  by  Agent  of  Seller — Pencil  memoranda  made  by 

the  agent  of  the  seller  of  goods  on  a  statement  by  the  pur- 
chaser as  to  his  financial  ability,  to  the  effect  that  the  latter 
bought  the  goods  at  a  specified  time  and  owes  nothing  on 
them,  are  admissible  in  evidence  to  show  on  what  statements 
and  representations,  if  any,  the  seller  relied  in  making  the 
sale. — Ideni. 

Fraudulent  Banking-  See  ante,  ". 

26.  Harmless  Error — Error  in  allowing  plaintiff  in  re-direct  exam- 

ination to  state,  as  a  conclusion,  with  whom  the  contract  in 
suit  was  made,  is  harmless,  where  he  immediately  added  that 
he  had  no  contract  other  than  the  one  he  had  detailed  in  his 
direct  and  cross-examination.— Farmer  v.  Brokaw,  246. 
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27*  Same— The  exclusion  of  the  entries  in  the  inspection  book  in 
which  the  condition  of  railroad  locomotives  on  the  days  of 
inspection  are  noted  is  not  prejudicial  in  an  action  involving 
the  condition  of  an  engine,  where  the  witness  who  made  them 
testified  positively  to  the  facts  in  regard  to  the  condition  of 
the  engine,  which  the  entries  show.— Tyler  v.  C.  &  N.  W.  R'y 
Co.,  682. 

28.  Cured  by  Instructions— In  a  proceeding  to  condemn  a  right 

of  way,  certain  witnesses  considered  the  fact  that  the  pro- 
posed right  of  way  would  destroy  a  connection  between  two 
tracts  of  land  by  crossings  under  bridges  in  the  highway.  The 
court  charged  that  the  land  owner  had  no  right,  without  the 
consent  of  the  supervisors,  to  so  connect  the  two  tracts,  ''and 
you  should  not  consider  that  he  had  any  such  right,  in  arriving 
at  your  verdict  in  this  case,"  and  that  "any  evidence  upon  that 
subject  is  withdrawn  from  your  consideration."  Held,  that  the 
evidence  was  without  prejudice  to  the  defendant— Burns  v. 
Chicago,  Ft.  M  &  D.  M.  R'y  Co.,  7. 
Husbfind  and  Wife— See  post,  *♦. 

29.  Ixnpeckchnient— A  witness   cannot   be   impeached  by  cross- 

examination  eliciting  that  he  has  been  in  jail  a  number  of 
times  in  the  county,  and  that  he  has  had  trouble  with  the  offi- 
cers.—State  of  Iowa  V.  Millmeier,  692. 

80.  Foundation- -A  witness  cannot  be  impeached  by  evidence  of 

contradictory  statements  made  out  of  court  unless  his  atten- 
tion is  called  to  such  statements,  on  his  examination.— State 
of  Iowa  V.  Watson,  651. 

Intent -See  ante,  ". 

Land  Sale— See  ante,  ". 

81.  Objections- See  ante,  *;  post,**— An  objection  to  the  introduc- 

tion of  evidence  as  incompetent  and  immaterial,  does  not 
raise  the  objection  that  it  is  not  the  best  evidence.— Foley  & 
Paul  V.  Hotel  Ass'n,  272. 

82.  Waiver— Where,  on  cross-examination,  defendant  is  required, 

over  objection,  to  testify  to  certain  facts,  he  waives  any  error 
committed  in  overruling  the  objection  by  afterward  testify- 
ing to  the  same  facts,  without  objection.- -State  of  Iowa  v. 
Eifert,  188. 

83.  Opinions— See  ante,  •-Footprints— One  witness  testified  that 

he  had  noticed  certain  peculiarities  in  defendant's  footprints, 
that  certain  tracks  leading  from  the  railroad  to  the  burned 
building,  and  in  the  direction  of  defendant's  property,  had  the 
same  peculiarities.  Another  testified  that  there  was  a  simi- 
larity between  the  tracks  described  by  the  former  witness  and 
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those  made  by  defendant,  and  that  he  thought  they  were  the 
same.  Htld^  that  such  evidence  was  not  objectionable  because 
it  consisted  of  the  witnesses'  opinion.— State  of  Iowa  v.  MiU- 
meier,  692. 

84.  Mental   Capacity— A   non-expert    witness    cannot  give  her 

opinion  as  to  the  mental  capacity  of  testatrix  unless  such 
opinion  is  based  solely  on  facts  relating  to  the  conduct  and 
action  of  the  testatrix  as  detailed  in  the  evidence  of  the  wit- 
ness.—Furlong  V.  Carraher,  858. 

85.  Mental  Pain— A  witness  need  not  be  an  expert  on  the  human 

mind  and  mental  diseases  to  render  him  competent  to  testify 
to  manifestations  of  mental  pain  and  anguish  by  another. — 
McDonald  v.  Franchere  Bros.,  496. 

Oral  Bvidenoe— See  post,  *^ 

86.  Parol  Variance— See  ante,  ",  *»— Ambiguities  —  Plain  and 

unambiguous  language  in  a  written  contract  cannot  be  varied 
by  evidence  of  declarations  of  one  of  the  parties,  made  after 
the  execution  of  the  contract.— Lantz  v.  By  man,  848. 

87.  Same  -  It  appeared  that  the  firm  kept  an  expiration  register,  and 

that  the  terms  "renewals"  and  "expirations"  were  used  by 
insurance  men,  interchangeably.  Held,  that  parol  evidence  of 
contemporaneous  conversations  between  the  parties  or  subse- 
quent statements  by  plaintiff,  were  not  admissible  to  prove 
that  he  sold  to  defendants  his  interest  in  the  expirations.  — 
Idem,  848. 

88.  Indorsement  in  Blank— Where  a  note  provides  that  indorsers 

waive  presentment,  protest,  and  notice  of  non-payment,  one 
transferring  it  by  blank  indorsement  cannot  show  by  parol 
that  his  indorsement  was  simply  to  transfer  title,  even,  as 
against  a  holder  who  knew  of  such  verbal  agreement.— 
Farmer  Savings  Bank  v.  Wilka,  815. 

89.  Personal  Traiis€U)tion  with  Decedent— Where  plaintiff  is  a 

surviving  husband,  and  administrator  of  his  wife*s  estate,  and 
defendants  are  the  wife's  heirs,  claiming  that  a  certificate  of 
deposit  in  the  wife's  name  at  the  time  of  her  death,  belonged 
to  her  estate,  the  husband  is  not  a  competent  witness  to  show 
that  he  became  the  owner  of  said  certificate  through  personal 
transactions  with  his  wife,  in  view  of  Code,  section  3689.— Duf- 
fleld  V.  Walden,  676. 

Plea  of  Guilty— See  ante, «. 

40.  Pleadinffs— Superseded— An  original  answer  which  has  been 
superseded  by  an  amended  answer  may  be  admissible  in  evi- 
dence as  an  admission  of  the  facts  alleged  therein,  subject  to 
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the  right  of  the  defendant  to  show  that  such  facts  were  mis- 
takenly or  inadvertently  pleaded.— Ludwig  v.  Blackshere,  866. 

41.  Presumptions— Advanokmknts— A  voluntary  conveyance  by  a 

parent  to  a  child  is  presumed  to  be  an  advancement,  and  the 
burden  of  showing  that  it  is  not,  is  on  the  person  claiming  that 
it  was  not  so  intended.— Finch  v.  Garrett,  881. 

42.  Knowledge  of  Law— Though  it  is  presumed  that  the  inhabi- 

tants of  a  city  know  what  its  ordinances  provide,  the  fact  that 
one  has  knowledge  of  a  particular  ordinance,  may  be  shown  by 
his  evidence.— Moore  v.  Railway,  601. 
48.  Payment — Failure  to  Sue  and  Attach— An  instruction,  in  an 
action  on  a  claim  due  for  many  years,  that,  though  defendant 
was  a  non-resident,  his  land  at  plaintiff's  residence  could  have 
been  subjected  to  payment,  and  therefore  a  presumption  of 
payment  arose  from  delay  in  suing,  is  properly  refused,  since 
such  land  could  only  have  been  reached  by  attachment  suit, 
in  which  a  bond  is  required,— Ludwig  v.  Blackshere,  866. 
Principal  and  Agrent— See  ante,  ",  ", ",  *». 

44.  Privilegred  Ctommnnlcations— The  rule  that  statements  made 

in  the  hearing  of  others  by  a  husband  or  wife  as  to  conversa- 
tions between  them  are  admissible,  does  not  apply  to  testimony 
of  a  spouse  given  on  a  former  trial,  though  in  the  presence  and 
without  the  objection  of  the  other.— Kelley,  Maus  &  Co.  v. 
Andrews,  119. 

45.  Agency  of  Husband— The  fact  that  a  husband  was  agent  for 

his  wife  in  respect  to  the  transactions  sought  to  be  inquired 
about  does  not  make  him  competent  to  testify  against  her  as 
to  his  relation  to  her  as  such  agent;  Code,  section  8642,  pro- 
viding that  neither  spouse  can  be  examined  as  to  any  com- 
munication between  them. — Idem. 

Recitals— See  post, «. 

Relevancy—  See  "  post. 

46.  Admissions— A  letter,  written  by  the  assignor  to  the  assignee 

shortly  before  the  transaction,  in  which  he  said,  "I  took  this 
paper  myself  and  know  it  to  be  good,  and  a  good  man  behind 
it,"  would  not  be  presumed  to  refer  to  the  notes  in  suit,  in  the 
absence  of  evidence.— Brown  v.  Zackary,  433. 

47.  Parol- Parol  evidence  of  the  action  taken  by  an  insurance 

company  in  regard  to  a  loss  under  a  policy  issued  by  it,  and  of 
its  decision  to  rebuild,  is  admissible  where  no  record  of  such 
action  was  made;  and  is  relevant  in  an  action  upon  the  policy — 
Zalesky  v.  Iowa  State  Ins.  Co.,  612. 

48.  Recitals  in  Bill  of  Sai.e— Presumption — An  instruction  that 

the  giving  of  a  bill  of  sale  was  presumptive  evidence  that  the 
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personalty  sued  for  was  paid  for  at  the  time  of  purchase,  and 
that  the  value  thereof  was  the  consideration  stated,  is  properly 
refused  where  not  all  the  personalty  sued  for  was  included  in 
the  bill  of  sale.— Ludwig  v.  Blackshere,  8($6. 

49.  Setting  Fire— The  evidence  of  a  witness  as  to  fires  other  than 

that  in  question,  but  seen  near  the  railway  soon  after  the 
engine  which  is  claimed  to  have  set  the  fire  in  question  had 
passed,  and  that  he  went  to  them  at  once,  but  did  not  see  any 
person  or  tiling  which  could  have  caused  the  fire,  except  the 
engine,  is  admissible.— Tyler  v.  C.  &  X.  W.  R'y  Co.,  633. 

50.  Value— Evidence  as  to  the  quality  and  value  of  defendant's 

farm  is  inadmissible  in  an  action  for  commissions  in  finding  a 
purchaser  for  the  land,  at  a  specified  price  per  acre  fixed  by 
defendant  — Goin  v.  Hess,  U'^. 

51.  Same -Evidence  that  the  owner  of  land  kept  it  on  the  market^ 

for  sale,  from  the  time  he  purchased  it,  and  as  to  the  price  for 
which  he  sold  it.  is  inadmissible  to  show  its  value  at  the  time 
of  its  purchase  by  him,  in  the  absence  of  evidence  to  show 
what  effort  he  made  to  sell  the  land  or  to  find  a  purchaser. — 
Ludwig  V.  Blackshere,  366. 

62.  Same— Evidence  of  the  value  of  land  conveyed  to  a  mortgagee 
in  satisfaction  of  the  notes  and  mortgages,  is  admissible  on  the 
question  whether  a  bill  of  sale  from  the  mortgagor  to  the  mort- 
gagee was  upon  an  independent  consideration  or  was  part  of 
the  consideration  for  the  cancellation  of  the  notes  and  mort- 
gages.— liUm, 

Setting  Fire— See  ante,  «. 

58.  Settlement  and  Compromise— Where  an  agreement  recitea 
that  it  was  an  agreement  of  settlement  and  compromise  of  & 
disputed  claim,  it  is  inadmissible  in  an  action  on  such  claim.— 
Houdeck  v.  Bankers  Insurance  Co.,  303. 

54.  Statute  of  Frauds— Ort/gr  of  Liens— An  agreement  by  ^  ven- 

dor, that  his  vendor's  lien  shall  be  subordinate  to  a  mechanic'* 
lien  for  material  to  be  furnished  to  the  purchaser  for  improving 
the  property,  is  not  a  contract  for  the  transfer  of  an  interest  in 
real  estate,  within  the  inhibition  of  the  statute  of  frauds 
against  verbal  contracts  for  such  purposes;  nor  is  it  within  the 
statute  as  an  agreement  to  answer  for  the  debt  of  another  — 
Townsend  v.  White,  477. 

55.  Oral  Lease— An  oral  agreement  to  lease  is  not  taken  out  of 

the  statute  of  frauds  by  testimony  of  the  alleged  lessor,  that^ 
while  a  lease  was  negotiated,  its  terms  were  not  fully  settled. 
Omissions  from  the  alleged  lease  cannot  be  supplied  by  evidence 
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other  than  defendants;  neither  is  defendant  estopped  to 
deny  the  lease  —Powell  v.  Crampton,  364. 

56.  PaW  Per/ormance—Part  performance  of  an  oral  contract  to 

lease  land,  for  the  term  of  more  than  one  year,  does  not  take 
the  case  out  of  the  statute  of  frauds,  and  evidence  for  that 
purpose  is  not  admissible.— idem. 

57.  Undue  Influence— A  finding  that  a  deed  to  two  of  the  grantor's 

sons  was  not  void  for  mental  incapacity  or  undue  influence,  is 
sustained  by  evidence  that  he  made  a  substantially  similar  dis- 
position of  his  property  by  a  will  previously  executed  when 
his  mental  competency  was  unquestioned,  and  that  he  repeat- 
edly stated  that  he  intended  to  give  the  land  to  them,  and  that 
they  had  lived  with  him  for  many  years.— Claflin  et  al.  v.  Claf - 
linetal.,744. 

68.  Value— See  ante,  ^,  ", ",  *•— In  an  action  against  a  railroad  for 
damages  for  negligently  destroying  grass  land  by  fire,  statements 
of  witnesses  that  the  grass  land  in  question  was  the  best  in  the 
county,  and  tending  to  show  the  value  of  the  grass  in  question, 
were  admissible,  though  some  of  them  were  based  on  knowl- 
edge of  similar  pastures  instead  of  actual  knowledge  of  the 
grass  destroyed  and,  though  this  testimony  was,  in  some  respects, 
objectionable,  it  was  not  prejudicial.— Tyler  v.  C  &  N.  W.  R*y 
Co.,  632. 

59.  Same— Evidence  of  the  value  of  the  land  at  the  time  of  the  trial 

is  inadmissible,  in  the  absence  of  evidence  that  the  value  had 
not  changed  since  the  time  of  the  transactions  in  regard  thereto, 
for  which  suit  is  brought.— Goin  v.  Hess,  140. 

60.  Witnesses— See  ante,  *,  »°,  '»— Tramps— That  a  witness  is  a 

tramp  is  not  ground  foe  excluding  his  evidence.— Parker  v. 
Parker,  500. 

£XCEPTIONS-See  Pract.  Sup.  Ct.  ",  ",  ». 
EXECUTORS— See  Estates,  ». 
EXEMPLARY  DAMAGES— See  Damages,  *. 
EXTRAS-See  Conteacts,  «, ». 

FALSE  REPRESENT ATlONS-SeeEviD. »«,«,",«;  Fraud; 
Negot.  Instr.  ^ 

1.  A  representation  by  a  retiring  member  of  a  firm  of  insurance 
agents  that  he  has  no  copy  of  the  expiration  list  of  policies, 
even  though  false,  is  immaterial  where  the  dissolution  agree- 
ment reserved  to  him  his  good  will  in  the  business  and  the 
right  to  solicit  and  secure  renewals  of  policies.— Lantz  v. 
Ryman,  848. 
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2.  Counties— ^rattd  of  Officer  in  Selling  Swamp  Xand«— One  who 
takes  a  quitclaim  deed  from  officers  authorized  to  sell  swamd 
lands  in  behalf  of  the  county,  relying  on  their  false  and  fraud- 
ulent representations  that  the  land  inured  to  the  county  under 
the  swamp  land  acts,  and  misled  by  their- concealment  of  the 
fact  that  the  county  had  been  adjudged  not  the  owner,  of 
which  adjudication  the  county  had  made  no  record,  may 
recover  the  consideration  paid  to  it  —Nelson  v.  Hamilton 
County,  229. 
FELLOW  servants-Master  and  Servant,  \ 

FORFE[TURE-See  Contracts,  ", ";  Insur.  ^  «,  ",  »;  Land,  and 
Tenant. 
Land  Sales— A  purchaser  of  land,  who  has  paid  part  of  the 
price,  and  fails  to  carry  out  his  contract,  through  no  fault 
of  the  seller,  cannot  recover  the  money  paid,  though  the 
contract  does  not  provide  for  a  forfeiture.— Downey  v.  Riggs,  88. 

FORGERY— See  Ckim.  Law,  « 

FORMER  ADJUDICATON— See  Fraud.  Conv.  •, ';  Judgments, 
«,  *,  *,•,';  Mortgages,  *, «;  Praot.  Sup.  Ct.  ";  Res  Adjudicata. 

FRAUD— See  page  787;  False  Representations,  »;  Neg.  Instr.  \ 

FRAOD  AND  COLLUSION. 

Default  Judgment— The  fact  that  a  judgment  by  default  was 
rendered  against  a  school  district  at  a  time  when  its  outstand- 
ing obligations  were  largely  in  excess  of  the  constitutional 
limit,  does  not  show  that  it  was  obtained  by  fraud  and  collu- 
sion.- Thompson  v.  District  of  Allison,  94. 

FRAUDULENT  CONVEYANCE- See  Garnishment,',  *. 

!•    Evidence— Where  a  judgment  defendant  transferred  or  mort- 
gaged his  property  to  his  wife  in  consideration  of  a  deBd  to  his 
homestead,  which  was  exempt,  and  retained  possession  of  per- 
sonal property  mortgaged-,  and  disposed  of  it  without  account- 
ing, and  managed  his  wife*s  business  as  he  pleased,  keeping  no 
separate  account,  a  finding  is  authorized  that  the  mortgages 
and  conveyances  were  made  with  intent  to  defraud  creditors.— 
Thomas  y.  McDonald,  564. 
2.       Statements  by  Vendor— Statements  made  by  a  vendor  of 
land  prior  to  the  sale  and  relating  thereto,  are  admissible  to 
establish  his  motive  in  making  the  sale,  where  it  is  attacked 
as  fraudulent.— /dem. 
8.    Same— A  conversation  by  a  vendor  of  land  eight  years  after  the 
sale  with  one  of  his  creditors,  in  which  he  tells  him  that  he  had 
intended  to  pay  him  but  had  things  fixed  so  that  he  would  not, 
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is  inadmissible  on  the  question  of  fraud  in  making  the  sale.— 
Idem, 

4.  Same— Agency  of  a  husband  for  his  wife  in  executing  a  mort- 

gage to  her  to  secure  a  loan  is  not  shown,  so  as  to  charge  her 
with  his  fraudulent  intent  in  so  doing,  merely  by  her  testimony 
that  she  always  expected  him  to  secure  her,  and  intended  to  be 
secured.— Kelley,Maus  &  Co.  v.  Andrews,  119. 
B*  Judfirment— A  judgment  in  favor  of  a  wife  against  her  husband 
obtained  by  collusion  between  them  for  the  purpose  of  hinder- 
ing, delaying  and  defrauding  the  husband's  creditors,  is  void  as 
to  such  creditors.— Thomas  v.  McDonald,  564. 

6.  Former  Adjudication— Judgment  on  foreclosure  by  a  wife,  of 

a  mortgage  on  the  homestead,  executed  by  her  husband,  was 
not  an  adjudication  against  a  judgment  creditor  of  the  hus- 
band as  to  the  validity  of  the  indebtedness,  though  he  filed 
and  afterwards  withdrew  an  answer,  as  his  judgment  gave  him 
no  lien  upon  the  premises  —Idem. 

7.  8ame—k  judgment  dismissing  an  action  attacking  deeds  to  cer- 

tain land  executed  by  a  husband  to  his  wife  is  not  conclusive 
as  against  a  creditor  of  the  husband  as  to  the  validity  of  a 
mortgage  on  other  land  executed  by  the  husband  to  the  wife  at 
about  the  same  time.— f(Z«rw. 
FIRES— See  Damages,  \  \  »<>;  Evid.  ";  Rail.  »  to  ". 

OARNlSHME>rr-See  Praot.  •. 

1.  Under  Code,  sections  2975  and  29?8,  providing  that  if  the  gar- 

nishee has  any  of  defendant's  property  in  his  hands  at  the  time 
of  being  served,  or  at  any  time  subsequent  thereto,  he  shall  be 
liable,  the  garnishee  is  liable  for  property  of  the  judgment 
debtor  given  into  her  hands  after  notice  served,  and  before 
trial  and  judgment  on  the  answer.— Thomas  v.  McDonald,  564. 

2.  Samk— 'ihe  debt  due,  or  to  become  due,  covered  by  the  gar- 

nishment statute  is  one  in  existence  when  notice  of  garnish- 
ment is  served,  and  not  one  incurred  thereafter.— /(/em. 

5.  Defective  Notice— Waiver  -  A  garnishee  waives  the  defect  in 

a  notice  requiring  him  to  appear  on  a  specified  day  before  the  first 
day  of  the  next  term  of  court  instead  of  on  such  first  day,  as 
required  by  Code,  section  2979,  by  voluntarily  appearing  and 
answering,  although  on  the  condition  that  the  priority  between 
such  claim  and  others  subsequently  served  shall  be  settled  at  a 
future  time,  and  that  no  rights  or  claims  are  waived  by  taking 
the  answer.  -Gilmore  &  Ruhl  v  Cohn,  -^54. 
4.  Fraudulent  Conveyance  —Evidence  that  plaintiff  in  garnish- 
ment proceedings  had  the  homestead  of  the  principal  defend- 
ant sold  under  execution  issued  on  his  judgment,  but  that  no 


Small  d«(ure8  refer  to  suhdivislous  of  ladez.    The  others  to  page  of  report. 


788  Index. 

OBM.  A88ION.  TO  GUARDIA* 

sheriff's  deed  was  taken  thereunder,  is  inadmissible  in  favor  of 
the  garnishee.— Thomas  y.  McDonald,  564. 

GENERAL  ASSIGNMENTS. 

1.  Preferences— A  banking  partnership,  being  insolvent,  executed 

a  number  of  deeds  and  mortgages  to  secure  certain  creditors, 
and  a  trust  deed  to  plaintiff  to  secure  depositors  who  were 
named  therein  as  beneficiaries,  plaintiff  being  a  depositor  for  a 
nominal  amount.  A  corporation  of  which  the  partners  were 
controlling  members,  and  to  which  the  firm  was  largely 
indebted,  also  executed  a  general  assignment.  The  trust  deed, 
at  the  time  of  its  execution,  included  practically  all  the  prop- 
erty owned  by  the  firm.  Held,  that  the  conveyances  must  be 
regarded  as  one  transaction,  constituting  a  general  assignment, 
and  therefore  void,  under  Code,  section  2115,  declaring  that  no 
general  assignment  shall  be  valid  unless  made  for  the  benefit 
of  all  the  creditors.— Elwell  v.  Kimball  &  Champ,  720. 

2.  Evidence— The  finding  of  the  court  that  it  was  the  intention 

of  the  parties  to  a  deed  of  trust  of  substantially  all  the  grantor's 
remaining  property  to  make  a   general  assignment,  with 
preferences,  is  justified  by  evidence  that  the  grantors  were 
hopelessly  insolvent,  and  were  being  pressed  by  creditors  not 
secured  by  the  deed.    That  the  claims  secured  were  based  on 
misappropriations  of  trust  funds  by  the  grantors,  except  the 
personal  claim  of  the  trustee,  which  was  evidently  created  in 
contemplation  of  the  execution  of  the  deed,  and  that  the 
grantors  made  a  number  of  other  transfers  the  same  day,  or 
the  day  before.— Jdcm. 
8.    Trust  Oblifirations — The  claims  of  the  depositors  named  in  the 
trust  deed  cannot  be  regarded  as  trust  obligations,  so  as  to 
entitle  them  to  priority  over  the  claims  of  general  creditors. — 
Idem, 
4.        Rule  Applied— A  deed  of  trust  is  not  taken  out  of  Code,  sec- 
tion 2115,  providing  that  no  general  assignment  by  an  insolv- 
ent for  the  benefit  of  creditors  shall  be  valid  unless  made 
for  the  benefit  of  all  creditors  in  proportion  to  the  amount 
of  their  respective  claims,  because  the  claims  preferred  are 
based  on  misappropriations  by  the  grantors  of  funds  held  in 
trust  by  a  corporation  of  which  they  were  officers,  and  devoted 
by  tbem  to  the  payment  of  deposits  in  a  bank  conducted  by 
them,  made  after  they  knew  they  were  hopelessly  insolvent. — 
Idem. 

GUARDIAN- 

!•    Appointment  of— Discretion  of  Court— As  between  an  unmar- 
ried woman  whose  employment  as  school  teacher  was  not 
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permaneDt,  and  her  married  sister,  who  already  had  the  custody 
of  their  eight  years  old  nephew,  and  was  able  and  willing  to 
care  for  him  as  one  of  her  own  children,  the  court  properly 
selected  the  latter  as  guardian.— In  re  Guardianship  of  O'Con- 
nell,  855. 
2.        Same— Where  testatrix*s   eight   years  old   son  had  a  good 
home  with  his  married  aunt,  who  was  able  and  willing  to 
care  for  him,  her  appointment  as  guardian  in  preference  to 
persons  who  were  not  relatives  was  not  a  clear  abuse  of  dis- 
cretion, though  testatrix  requested  the  appointment  of  the 
latter  in  her  will,  and  orally  expressed  such  desire  shortly 
before  her  death,  and  though  the  fitness  of  such  persons  is  not 
questioned.— Zdewi. 

HARMLESS  ERROR— See  Crim.  Law,  «,  »«:  Error  Without;  Evid 

",  ";  Pract.  ";  Pract.  Sup.  Ct.  ". 
HIGHWAYS-See  Mun.  Corp.  \  «.  ».  \  ». 

HIGHWAY  ESTABLISHMENT. 

Notice.— Under  Code,  section  936,  requiring  notice  of  hearing  on 
a  petition  to  establish  a  highway  to  be  given  to  all  owners  of 
land  on  the  proposed  highway  and  abutting  thereon,  * 'as  shown 
by  the  transfer  books,^'  where  the  transfer  books  show  title  in  a 
decedent,  notice  need  not  be  given  to  his  heirs,  though  his 
death  and  the  names  of  the  heirs  are  shown  by  the  county 
records.-  Starry  v.  Treat,  449. 
HUSBAND  AND  WIFE— See  Evid.  ", «;  Fraud.  Conv.  \  S», «;  Pract. 

ILLEGITFMACY. 

!•    Evidenoe.— A  finding  that  a  specified  person  is  illegitimate  is 
sustained  by  evidence  that  his  mother's  husband  was  absent 
from  the  state  for  nearly  two  years  until  about  three  months 
before  his  birth,  during  which  absence  the  mother  was  living 
in  open  adulterous  relations  with  another  person  and  had  a 
bad  reputation  for  chastity.— Bruce  v.  Patterson,  184. 
2.        Same— If  a   delay  of  eight  years  in   asserting  claim  to  the 
land  of  a  decedent,  knowing  that  others  are  dealing  with  the 
land  as  their  own,  and  that  his  heirship  is  questioned,  is  not 
sufiicient  to  establish  that  the  claimant  is  illegitimate,  it  is, 
at  least,  entitled  to  weight  in  determining  whether  he  is 
legitimate. — Idem. 
IMPEACHMENT-See  Crim.  Law,  ««;  Evid.  «•,  »>. 
INCUMBRANCES-See  Insur.  »<>,  ". 
INDICTMENT— See  Crim.  Law,  "j  »  ",  «,  «»,  ". 
INDORSEMENT-See  Evid.  " 
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INDORSEMENT    WITHOUT    RECX)URSE— See    Kkg.     Instbu- 

MEMTS,  *. 

INJUNCTIONS— INTOX.  Liquors. 

INNOCENT  PURCHASER— See  Mortgages,  \  *;  Sales.  K 

INSTRUCTIONS-See  Crim   Law,  »  «;  Evid.  «;  Pract.  Sup. 

NuMBERiNG—The  conrt  shonld  namber  the  paragraphs  of  the 
charge.  Whether  failure  so  to  do  is  fipround  for  new  trial,  is 
Dot  decided.—Goin  v.  Hess.  140. 

INSURANCE— See  Contracts,  «;  Conspiracy.  «,  \  *;  False 
Representations,  ';  Judgments,  *;  Mortgages,  »,  ';  Pract. 
Sup.  Ct.  »;  Waiver.  \  «, »,  *. 

!•  Appraisement— The  demand  for  an  appraisement,  and  a 
request  of  the  insured  by  the  insurer  to  designate  an  appraiser 
and  tix  a  date  for  the  appraisement,  which  is  refused,  is  a  com- 
pliance by  the  insurer  with  an  agreement  that,  in  case  of  dis- 
agreement, each  party  shall  select  an  appraiser,  and  the  two 
chosen  shall  select  a  third,  and  that  the  appraisers  shall  then 
estimate  the  loss.— Zalesky  v.  Home  Insurance  Co.,  613. 

2«  By-La'w  and  Polioy— A  condition  in  a  policy  which  provides 
for  a  forfeiture  if  insured  place  an  incnmbrance  without  the 
written  consent  of  the  insurer,  is  enforceable,  notwithstanding 
that  the  insurer  had  a  by-law  when  the  policy  issued  which 
by-law  made  the  policy  void  if  an  incumbrance,  without  con- 
sent, reduced  the  interestof  the  assured  to  less  than  the  amount 
of  the  tn^tirance.— Houdeck  v.  Bankers  Insurance  Co.,  803. 

8«  Authority  to  Make— Under  McClain*s  Code,  section  1692, 
which  gives  to  directors  of  an  insurance  company  the  right 
to  establish  by-laws  not  inconsistent  with  its  charter,  direc- 
tors of  an  insurance  company  may  adopt  by-laws,  though 
no  authority  to  make  by-laws  is  given  them  in  the  articles  of 
incorporation.— /dcm. 

4.  Repeal— A  mere  disregard  of  a  by-law  of  an  insurance  com- 
pany by  its  officers  is  not  sufficient  to  show  its  repeal.— /d^m. 

5«  Evidence— Letters  written  by  agents  of  an  insurance  company 
are  admissible  in  evidence  in  an  action  on  the  policy,  where 
they  show  the  history  of  the  negotiations  between  the  parties, 
or  contain  admissions  made  in  the  line  of  their  duty,  by  which 
their  principal  is  bound. — Ruthven  Bros.  v.  Insurance  Co.,  550. 

6.  Parol— Record — Parol  evidence  of  the  action  taken  by  an  insur- 
ance company  in  regard  to  a  loss  under  a  policy  issued  by  it, 
and  of  its  decision  to  rebuild,  is  admissible  where  no  record  of 
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such  aotioQ  was  made;  and  is  relevaut  in  an  action  upon  the 
policy.— Zalesky  v.  Iowa  State  Insurance  Co.,  512. 

?•  Forfeiture— FoRBCLOSURE  of  and  Sale  Under  Mechanic's 
LiKV—Vhange  of  IrUerest^When  a  policy  was  issued,  mechanics 
liens  had  been  tiled.  Before  the  loss,  the  liens  were  reduced 
to  judgment,  and  an  execution  issued,  and  the  property  was 
sold,  and  a  certificate  issued  to  the  judgment  creditor.  The 
period  of  redemption  had  not  expired  at  the  time  of  the  fire. 
Held,  not  to  constitute  a  change  of  interest  of  the  assured, 
within  a  condition  of  the  policy  providing  for  forfeiture  in 
event  that  the  title  or  possession  of  assured  is  changed  by 
*  *  *  legal  process,  or  judgment. — Greenlee  v.  Mercantile 
Insurance  Co.,  427. 

8.  Increase  of  Hazard— Bwrden  of  Proo/"— Where,  at  the  time 

a  policy  was  issued,  mechanics'  liens  had  been  filed  against 
the  building,  judgment  and  execution  sale  under  such  liens, 
in  the  absence  of  evidence,  do  not  show  any  increase  of  haz- 
ard, within  the  conditions  of  the  policy.  The  burden  of 
showing  such  increase  is  on  the  insurer,  and  mere  change  in 
the  risk  is  not  sufficient  proof.  ^Idem. 

9.  Sauk— The  removal  of  an  engine  from  the  building,  during 

the  continuance  of  the  policy,  did  not  ipcrease  the  risk. — 
Clifton  Coal  Co.  v.  Insurance  Co.,  800. 

10.  Incumbrances— Co»5<rttc<ton  of  Policy.— The  existence  of  a 

mechanic's  lien  on  the  "west  77  feet  of  the  east  90  feet''  of  a 
specified  lot  does  not  show  the  breach  of  a  condition  against 
incumbrances  in  an  insurance  policy  upon  a  specified  build- 
ing "situate  on"  such  Zo^— Greenlee  v.  Iowa  State  Insurance 
Co.,  260. 

11.  Incumbrance    Clause  —  A   mortgaoce    drawn,    but    never 

delivered  to  or  for  the  mortgagee,  is  not  an  incumbrance,  with- 
in a  provision  avoiding  a  fire  policy  in  case  the  property  is 
incumbered  by  a  mortgage. — Clifton  Coal  Cj.  v.  Insurance 
Co..  800. 

12.  Sale  of  FnoFEHTrSubsequenl  Consent  of  Insurer— A  trans- 

fer of  the  property  insured,  subject  to  the  consent  of  the 
insurer,  do^s  not  avoid  the  policy,  where  such  consent  is 
given  on  the  same  day  by  indorsement  on  the  policy,  which 
is  then  assigned  to  the  transferee.— /cfem. 

18.  Vacancy  Clause— At  the  time  a  policy  on  an  elevator  build- 
ing, with  tools  and  machinery,  was  issued,  the  elevator  was 
not  in  use  for  hoisting  purposes  (the  insurer  being  informed 
that  it  would  not  be  so  used  again),  but  was  then,  and  at  the 
time  of  the  fire,  used  as  a  storehouse  for  the  tools  and 
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machinery,  preparatory  to  their  removal  to  a  new  plant 
Eeldf  that  the  elevator  was  not  vacant  or  unoccnpied,  within 
a  clause  of  forfeiture  in  case  it  should  so  become  and  remain 
for  ten  days.— /dcm. 

14.  Waiyek  bt  Acceptance  of  Premium— That  an  insurance 

company  accepted  an  assessment  paid  by  a  policy  holder  on 
a  guaranty  note  executed  for  his  premium  was  not  a  waiver 
of  a  breach  of  a  condition  of  the  policy,  unless  the  company 
had  knowledge  thereof  at  the  time  it  accepted  it;  neither 
was  it  a  waiver  to  retain  such  assessment,  and  under  the  evi- 
dence, waiver  was  a  jury  question.— Houdeck  v.  Bankers 
Insurance  Co.,  808. 

15.  Lizuitations  of  Action  by  Contract— A  provision  in  a  policy 

that  no  suit  thereon  shall  be  sustainable  unless  commenced 
within  twelve  months  after  the  iire,  is  valid.— Harrison  v.  Fire 
Insurance  Co.,  112. 

16.  Continuation  op  First  Soit— Code,  section  2537,  providing 

that  if  plaintiff  fail  in  an  action  for  any  cause  except  negli- 
gence in  prosecution,  and  a  new  suit  be  brought  within  six 
months  thereafter,  "the  second  suit  shall,  for  the  purposes 
herein  contemplated,  be  a  continuation  of  the  tirst,**  does 
not  apply  to  a  stipulation  in  a  policy  requiring  suit  thereon 
to  be  brought  within  a  specified  time  after  loss;  and  the  sec- 
ond suit  will  be  barred  unless  commenced  within  the  time  so 
limited. — Idem. 

17.  Notice  of  Accident — A  letter  by  a  member  of  an  association 

insuring  against  accidents,  stating  that  he  had  badly  sprained 
his  right  foot,  from  favoring  his  left  foot  which  had  been  pre- 
viously injured,  does  not  constitute  sufficient  notice  of  an  acci- 
dent to  the  light  foot  caused  by  stepping  from  a  street  car. 
Such  notice  must  state  the  cause  as  well  as  the  nature  of  the 
injury.— Simons  v.  Travehng  Men*s  Association,  267. 

18.  Practice— Condition    Precedent    to    Suit    On    Policy— 

Appraisement— In  the  absence  of  a  statute  to  the  contrary, 
clauses  in  an  insurance  policy  providing  for  an  appraisement 
before  suit  is  brought  must  be  complied  with  by  the  assured 
before  he  can  commence  suit  on  the  policy;  and  suit  before  so 
complying  is  premature.— Zaiesky  v.  Home  Insurance  Co.,  618. 

19.  Supplemental  Petition— Code,  section  2731,  providing  that 

plaintiff  may  make  a  supplemental  petition  alleging  facts 
which  have  happened  or  come  to  his  knowledge  since  the  filing 
of  his  petition,  does  not  authorize  the  plaintifif  to  plead  and 
prove  a  demand  for  an  appraisal,  required  by  the  policy  of 
insurance  sued  upon,  to  be  made  before  suit,  after  the  action 
was  commenced.— /d€W. 
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20.  Principal  and  Afirent— Waives  of  Policy  Conditions —In  an 
action  on  an  insurance  policy  requiring  immediate  notice  of 
loss,  and  proof  within  sixty  days,  and  providing  that  no  con- 
diton  thereof  should  be  waived  unless  in  writing,  it  appeared 
that  the  Ideal  agent  of  the  defendant  immediately  notified  the 
general  manager,  who  had  power  over  agents*  and  to  pass 
finally  on  all  proofs  of  loss;  that  the  general  manager  directed 
a  special  agent,  appointed  by  himself,  to  adjust  the  loss;  that 
the  special  agent,  with  the  approval  of  his  superior,  placed  the 
matter  in  the  hands  of  the  adjuster  of  another  company  inter- 
ested in  the  same  loss,  who,  after  examination,  informed 
plaintififs  that  the  loss  was  total  and  that  it  exceeded  the  insur- 
ance, and  that  it  was  not  necessary  for  them  to  do  anything 
further  in  the  matter;  and  that  plaintiff,  relying  on  such  state- 
ments, did  not  make  proof  of  loss  until  after  the  sixty  days. 
Held,  that  the  jury  was  authorized  to  find  that  the  formal 
proofs  required  by  the  policy,  and  the  notice  and  afiidavit 
required  by  Acts  Eighteenth  General  Assembly,  chapter  211, 
section  8,  were  waived  by  the  general  manager  of  defendant, 
and  that  he  also  waived  the  written  indorsement  required  by 
the  terms  of  the  policy.— Ruthven  Bros.  v.  lusurance  Co.,  550. 

2U  Rebuildingr— Estoppel  op  AlSSUrbd— An  insurance  company 
which  issues  a  policy  authorizing  it  to  rebuild  in  case  of  loss  of 
a  building  cannot  be  required  to  pay  the  amount  of  the  policy, 
where  it  had  notified  the  insured  of  its  intention  to  rebuild, 
and  the  latter  made  no  objections,  although  the  articles  of 
incorporation  contain  a  provision  giving  the  insured  a  right  of 
election  to  take  his  claim  in  money.— Zalesky  v.  Iowa  State 
Insurance  Co.,  512. 

INTOXrCATING  LI QUORS-See  Mulct  Law. 

Second  Injunction — Abatement— Kxi  injunction  enjoining  a 
liquor  nuisance  and  proceedings  pending  thereunder  for 
contempt,  though  no  writ  of  abatement  issues,  though  the 
attorneys  in  the  main  suit  and  the  contempt  proceedings  are 
not  the  same,  and  though  there  is  unexplained  delay  in  bring- 
ing the  contempt  case  to  hearing,  are  a  bar  to  an  action 
against  the  defendant  by  another  citizen  to  obtain  a  second 
injunction  for  a  similar  offense  on  the  same  premises;  no  fraud 
or  collusion  being  charged  in  the  obtaining  of  the  first  injunc- 
tion.—Steyer  V.  McCauley,  105. 

JOINDER  OF  CAUSES-See  Practice,  ";  Pbact.  Sup.  Ct.  \ 

JUDGMENTS— See  Attys.  M  Fraud;  Fraud.  Conv.  «,  •,  ';  Pract. 
",  ", »,  «♦;  Replevin,  \  \  ». 
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]«  ABikTBMB^rr  Br— A.  judgment  which  is  confessedly  rold  will  not 
abate  another  snit  on  the  s-ime  snbject-matter.—Zalesky  t. 
Iowa  State  Insnrance  Co..  513. 

2.  Defoolt— A  judgrment  by  defanlt,  under  the  statutes,  for  failure 
of  the  defendant  to  appear  and  answer  at  the  return  term  of 
the  original  notice,  most  be  confined  to  the  specific  relief 
prayed  for  in  the  origpnal  petition,  in  the  absence  of  a  general 
prayer  for  relief,  and  its  scope  cannot  be  enlarged  by  the  filing 
of  an  amendment  to  the  original  notice  and  petition,  which  is 
not  served  upon  the  defendant.— Heins  v.  Wicke,  996. 

S.  AdJodioation—ABikTEMENT—CvMle,  section  2851,  provides  that 
a  finding  must  distinguish  between  matters  pleaded  in  abate- 
ment and  in  bar,  and  that  the  judgment,  if  rendered  on  the 
matter  in  atmtement,  and  not  on  the  merits,  must  so  declare. 
Held,  that  a  judgment  entry  reciting  that  the  court  found  the 
suit  was  prematurely  brought,  and  directed  a  verdict  for 
defendant,  sufficiently  shows  that  a  judgment  was  rendered 
on  a  plea  in  atmtement,  and  hence  is  no  bar  to  another  action 
for  the  same  cause. — £Larrison  v.  Fire  Insurance  Co.,  112. 

4.  FoBECLOSCBE— A  decree  of  foreclosure  is  not  a  bar  to  an 
action  by  the  mortgagee  to  be  subrogated  to  the  rights  of  the 
assignee  of  an  insurance  policy  on  the  property,  after  the 
loss,  under  a  judgment  against  the  insurance  company, 
where  it  does  not  appear  that  the  right  to  the  insurance  was 
litigated  in  the  foreclosure  suit. — Heins  v.  Wicke,  396. 

5«  Fabties^ Par lUion — A  decree  in  partition  is  not  binding  on 
parties  interested  in  the  land,  who  were  not  made  parties 
thereto.— Furenes  v.  Severtson,  322. 

6«  Rktleyin— Landlord  and  Tenant — Judgment  in  replevin  for 
plaintiff  for  the  recovery  of  certain  hotel  furniture,  claimed 
by  him  as  head  of  a  family,  is  not  a  bar  to  an  action  for  the 
value  of  the  use  of  similar  furniture  in  the  hotel,  as  to  which 
defendant  had  wrongfully  deprived  plaintiff  of  the  use. — 
Mathews  V.  Herron,  45. 

?•  Search  Warbakt  Pbocebdings— An  adjudication  by  a  justice 
of  the  peace  in  a  proc«)eding  instituted  by  a  search  warrant 
for  the  delivery  of  stolen  property,  is  conclusive  as  to  the 
ownership  of  the  property  against  the  person  upon  whom  the 
warrant  was  served  and  who  appeared  and  asserted  her 
rights  before  the  justice  and  submitted  the  ownership  of  the 
property  to  his  determination,  although  there  was  no 
prosecution  for  larceny  and  conviction  thereof,  essential  to 
put  in  operation  Code,  section  4657,  authorizing  a  court  by 
which  a  conviction  is  had,  to  order  the  restoration  of  the 
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stolen  property  on  proof  of  ownership.— Ha  worth  v.  Newell, 
541. 
JURISDICTION— See  Justice  of  PaACB,  \ 

JURORS-See  Cbim.  Law,  «;  Pract.  Sup.  Ct.  ". 

Municipal  Carporatians—A  tax  payer  of  a  city  has  such  an  interest 
in  the  result  of  an  action  brought  against  the  city  for  personal 
injuries  as  disqualifies  him  to  act  as  a  juror.— Cason  v.  City  of 
Ottumwa,  09. 

JURY  QUESTION— See  Brokers,  «;Crim.  Law,  «  «  *•;  Negligbncb, 

»;  Pract.  ",  ";  Rail.  ",  ". 
JURY  TRIAL— See  Pract.  ». 

JUSTICES  OF  THE  PEACE, 

1.  Appeed  Prom— Size  op  District  Court  Judgment— Costo— In 
determining  whether  a  judgment  for  plaintiff  on  his  appeal  to 
the  district  court  is  more  favorable  to  him  than  his  judgment 
in  the  justice's  court,  so  as  to  exempt  him  from  payment  of 
costs  of  appeal  (Code,  section  8592),  interest  on  the  judgment 
in  the  justice's  court,  at  the  rate  fixed  therein,  from  its  date  to 
the  date  of  the  second  judgment,  must  be  included  to  ascertain 
the  size  of  the  justice's  judgment. — Rttchey  v.  Adelfinger,  144. 

2«  Jurisdiction  Of— Under  the  Code  limiting  the  jurisdiction  of  a 
justice  of  the  peace  to  cases  where  the  amount  involved  does 
not  exceed  one  hundred  dollars,  the  justice  may  proceed, 
though  a  larger  sum  is  involved,  if  less  than  three  hundred 
dollars,  where  the  parties  submit  themselves  to  the  jurisdic- 
tion without  objection;  and  consent  to  jurisdiction  will  be  pre- 
sumed where  no  objection  appears.— Ha  worth  v.  Newell,  541. 

LACHES-See  Co-tenancy,  »;  Estates,  "  ". 

LANDLORD  AND  TENANT-See  Damages,*,  •;  Judgments, 

•;  Pleadings,  ». 

Forfeiture  of  Lease — An  indebtedness  from  a  landlord  to  his 
tenant,  on  account  of  the  former's  occupancy  of  a  part  of  the 
premises,  in  an  amount  in  excess  of  an  installment  of  rent, 
prevents  the  non-payment  of  such  installment  from  working  a 
forfeiture,  under  a  provision  of  the  lease  giving  the  landlord 
the  option  to  declare  a  forfeiture  for  failure  to  pay  the  monthly 
installments  of  rent  when  due.— Parsons  v.  Wright,  478. 

LAND  SALES— See  Sales,  •,  ^  •. 

LAW  AND  EQUITY— See  Pract.  ";  Transfer. 

LEASES— See  EviD.  »  »•. 
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Equitablb  Lies— Improvement  of  Wife^s  Property— Where  a 
hasbaDd  agrees  with  his  wife  to  erect  ioiprovements  on  her 
land,  and  to  pay  for  the  same,  one  selling  lumber  to  the  hus- 
band on  his  credit,  and  without  intent  to  charge  the  wife 
thereby,  cannot  enforce  an  equitable  lien  against  the  land.— 
Poe  V.  Ekert.  301. 

LIMIT  AT  J  ON  OF  ACTIONS-See  Estates,  »^;  Insurancb.  ". 

Continuation  of  First  Suit— Construction  oj  Stofute— Code, 
section  2537.  providing  that  if  plaintiff  fail  in  an  action  for  any 
cause  except  negligence  in  prosecution,  and  a  new  suit  be 
brought  within  six  months  thereafter,  "the  second  suit  shall, 
for  the  purposes  herein  contemplated,  be  a  continuation  of  the 
first,'*  does  not  apply  to  a  stipulation  in  a  policy  requiring  suit 
thereon  to  be  brought  within  a  specified  time  after  loss;  and 
the  second  suit  will  be  barred  uuless  commenced  within  the 
time  so  limited.— Harrison  v.  Fire  Insurance  Co  ,  112. 

LIQUOR  LAWS— See  Contracts,  ";  Intox.  Liquor. 

LOAN  AGEJ^r— See  Crim.  Law.  ";  Prin.  and  Agent 

MALICIOUS  PROSECUTION. 

1.  Evidenoe— Plaintiff  in  an  action  for  malicious  prosecution  based 

upon  his  arrest  for  an  alleged  wilful  trespass  in  cutting  down 
and  removing  timber  injured  by  a  cyclone  on  land  rented  from 
defendant,  may  testify  that  his  object  was  to  make  the  land 
available  for  pasture,  for  the  purpose  of  negativing  a  wilful 
removal  of  the  timber. — Parker  v.  Parker,  500. 

2.  Malicu— In  an  action  against  W  and  another  for  malicious 

prosecution,  it  appeared  that  W  owned  a  farm  leased  to 
plaintiff;  that  plaintiff  cut  some  dead  timber  on  the  land 
used  as  a  pasture,  and  hauled  two  loads  near  the  house;  that 
aefendants  unsucce-sfully  prosecuted  him  for  wilful  tres- 
pass; and  that,  prior  to  the  alleged  trespass,  W  and  an 
attorney  tried  to  induce  plaintiff  to  surrender  the  lease  he 
then  had,  and  take  a  new  one  with  different  conditions. 
Etld,  that  it  was  proper  to  admit  evidence  that  the  attorney 
then  told  plaintiff  in  W*s  presence,  that,  if  he  complied,  he 
would  avoid  litigation  which  would  cost  plaintiff  so  much 
that  he  would  leave  the  farm  without  a  dollar,  and  that  liti- 
gation followed;  and  it  was  also  proper  to  admit  evidence 
that  the  other  defendant  sued  plaintiff  and  had  threatened 
to  harrass  and  annoy  him  with  litigation. — Idem. 
8.  Same — Evidence  that  defendant  in  an  action  for  malicious 

prosecution,  prior  to  the  acts  on  which  action  is  based, 
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advised  an  employe  of  the  plaintiff,  who  was  a  stranger 
to  him,  to  leave  such  employment,  and  offered  to  obtain 
him  another  job.  is  admissible  on  the  question  of  motive 
in  causing  the  arrest,  where  the  parties  are  brothers. —/(i^m. 

4«  Same — The  slight  value  of  timber  cut  and  removed  from  land 

is  relevant  upon  the  question  of  motive  in  an  action  for 
malicious  prosecution  based  upon  an  arrest  for  an  alleged 
wilful  trespass  in  the  cutting  and  removal  of  such  timber. — 
Idem. 

5.  Advice  of  Oounsel— Dafendant,  to  avail  himself  of  the  advice 

of  an  attorney  to  rebut  the  charge  of  malice,  need  not  lay  all 
the  facts  before  him,  but  he  must  lay  before  him  all  the  facts 
within  his  knowledge,  and  which  he  could  ascertain  by  the 
exercise  of  reasonable  diligence. — Idem, 

6.  Maiioe— Evidence— Malice  essential  to  an  action  for  malicious 

prosecution  may  be,  but  is  not  necessarily  to  be,  inferred  from 
want  of  probable  cause.— /derw. 

MANDAMUS— See  Rail.  *. 

MASTER  AND  SERVANT- See  Rail.  %  o. 

1.  Fellow  ServantB— Delegated  Authobity— A  master  cannot 

escape  responsibility  for  the  negligent  performance  of  his  duty 
to  provide  his  employe  with  a  reasonably  safe  place  to  work 
in,  by  delegating  such  duty  to  fellow  servants  of  such  employe. 
Under  such  circumstances,  these  become  the  agents  of  the 
master.— Blazenic  v.  Iowa  &  W.  Coal  Co.,  706. 

2.  Law  of  the  Oaae— Contributory  Negligence— A  miner  is  not,  as 

matter  of  law,  guilty  of  contributory  negligence  precluding 
recovery  for  injuries  inflicted  by  the  fall  of  slate  from  the  roof 
of  the  entry  to  the  mine  merely  because  he  made  no  attempt 
to  inform  himself  of  the  actual  condition  of  the  roof,  where 
the  instructions  say,  simply,  that  he  could  not  recover  if,  by 
the  exercise  of  ordinary  care,  he  could  have  ascertained  the 
dangerous  condition  of  the  entry.  Such  charge  left  the  jury 
at  liberty  to  lind  due  care,  though  no  such  attempt  was  made. — 
Idem. 

MAXIMS— See  Party  Walls,'. 

MAXIMUM  RATES— See  Rail.  ». 

MAYORS— See  Mun.  Corp.  ". 

MECHANIC'S  LIEN-See  page  783;  Evid.  »*;  Insurance,  »<►;  Party 

Walls,  «;  Pract.  ". 
MISCONDUCT  OF  COUNSEL-Sae  Crim.  Law,  «;  Pract.  Sup.  Ct. 

99    80 
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MORTGAGE!— See  Insurance,  »»;  Judgments,  ♦;  Waiver,  \ «, »,  . 

!•    Deeoription — A  mortgage  of  "all  notes  and  books  of  account 
and  the  claims  represented  thereby/'  sufficiently  describes  the 
property  mortgaged,  as  between  the  parties,— Kelley,  Maus  & 
Co.  V.  Andrews,  119. 
2*       Cube  by  Delivekt — A  defective  description  of  personalty  in 
a  mortgage  is  cured  by  subsequent  delivery  of  the  personalty 
to  the  mortgagee,  as  against  the  creditors  of  the  mortgagor 
who  had  no  right  or  interest  in  the  property  at  the  time  of 
the  delivery.— /dcm. 
8«    Bquitable  Lien  on  Insurance  Money— //tnoeen/  Purchaser— 
A  mortgagee  of  insured  property  whose  mortgage  contains 
covenants  that  the  mortgagor  will  keep  the  property  insured 
for  his  benefit,  has  an  equitable  lion  upon  the  proceeds  of  a 
policy  of  insurance  on  the  property,  as  against  an  assignee  of 
the  policy  after  a  loss,  who  knew  of  the  mortgage  and  the  cove- 
nant and  his  claim  thereunder,  and  is  entitled  to  a  personal 
judgment   against   the   latter,    who    has    received    the   full 
proceeds  of  the  policy,  to  the  extent  of  such  equitable  lien. — 
Ueins  v.  Lincoln,  896. 
4«    Release — Innocent  Pubchasbb— A  purchaser  in  good  faith  of 
land  conveyed  by  a  deed  of  trust,  who  relies  upon  the  recorded 
satisfaction  by  the  trustee  of  the  notes  and  deed  of  trust,  pur- 
porting to  be  executed  after  the  notes  had  matured  and  recit- 
ing the  receipt  of  payment,  is  entitled  to  protection  against 
the  ce5^t/t'g2<e  trust  or  their  assignees,  although  the  notes  had 
not  in  fact  been  paid  and  the  trustee  had  therefore  no  authority 
to  satisfy  the  deed.— Day  v.  Brenton,  483. 
5«        Release  by  Trustee — Where  one  of  the  joint  owners  of  land 
assumes  a  mortgage  subject  to  which  it  was  purchased,  and 
gives  to  one  of  his  co-owners  a  trust  deed  to  secure  payment 
thereof,  a  decree,  in  a  suit  between  the  grantor  in  such  trust 
deed  and  the  trustee  for  partition  and  an  accounting,  that 
such  grantor  was  bound  to  pay  the  mortgage  and  that  on 
payment  thereof  "the  clerk  of  the  court*'  should  satisfy  the 
trust  deed,  does  not  deprive  the  trustee  of  power  to  satisfy  it, 
the  beueticiaries  not  being  parties.— /dem. 
6«        SiMK— Since  the  right  of  the  trustee  to  satisfy  the  trust  deed 
could  not  be  abridged  in  such  suit,  its  pendency  did  not 
affect  the  rights  of  one  purchasing  the  land,  relying  on  the 
satisfaction  by  the  trustee. — Idem. 
7«    SharlnflT  Expense  of  Suit- A  mortgagee  who  receives  most  of 
the  proceeds  of  a  policy  of  insurance  on  the  insured  property, 
should  bear  with  the  assignee  of  the  policy,  whose  rights  are 
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subordinate  to  his  own,  part  of  the  expense  incurred  by  her  in 
an  action  in  which  she  recovered  the  proceeds  of  the  policy  and 
made  them  available  to  the  mortgas^ee.— Heins  v.  Lincoln,  896. 

8.  SplittinfiT  Oaose  of  Aotion — A  mortgagee  who  forecloses  his 
mortgage  in  an  independent  suit  without  asking  to  recover  for 
taxes  paid  under  a  provision  of  the  mortgage,  cannot  assign 
the  claim  for  taxes  and  vest  in  his  assignee  the  right  to  recover 
them,  as  that  would  allow  the  splitting  of  a  cause  of  action. — 
Day  V.  Brenton,  482. 

MULCT  LAW— See  Pract.  Sup.  Ct.  ~  ";  Taxation,  *. 

1.  Reoovery  on  Bond — The  sureties  on  a  bond  given  by  a  liquor 

dealer  under  Acts*  Twenty-fifth  General  Assembly,  chapter  62, 
section  17,  conditioned  on  the  faithful  observance  by  the  prin- 
cipal of  ail  the  provisions  of  such  act,  are  liable  for  the  tax 
imposed  by  section  11,  where  the  principal  fails  to  pay  the 
same.— Marshall  County  v.  Knoll,  573. 

2.  Tax— Personal  Liability— The  tax  imposed  by  the  mulct  law 

(Laws  1894.  chapter  62,  section  11)  on  liquor  dealers,  which  it 
provides  '^shall  be  assessed  against  every  person,  partner- 
ship or  corporation"'  engaged  in  the  business,  creates  a 
personal  liability  on  the  part  of  the  debtor,  which  may  be 
enforced  by  an  ordinary  action,  notwithstanding  the  lien 
also  given  therefore  on  the  real  estate  wherein  the  liquors  are 
sold,  and  on  all  personal  property  used  in  connection  with 
the  business. — Idem, 

MUNICIPAL  CORPORATIOVS-^ee  Damages,  *;  Evid.  •; 

JuROES;  Negligence,  \  \  ',  *;  Uail.  »;  Taxation,  «. 
1.    Highways— A  city  must  exercise  its  power  to  lower  the  grade 
of  a  street  in  the  manner  prescribed  by  the  statutes  conferring 
such  power  and  when  the  street  is  cut  down  without  conform- 
ing to  such  statutes,  it  is  liable  for  any  resuliiug  injury  to  the 
abutting  property  owners.— Blauden  v.  City  of  Ft.  Dodge,  441. 
i.        Same— A*  city  cannot  avoid  liability  to  an  abutting  property 
owner  for  the  removal  of  shade  irees  in  the  street  in  front  of 
his  property,  on  the  ground  that  they  were  a  nuisance  and 
ob.structed   travel,    where   it  assumed  to  act  under  invalid 
proceedings  to  establish  a  grade.— /dew. 
8,        Same— A.  municipal  corporation    can   exercise  its  power  to 
establish  a  street  grade  only  by  an  ordinance  or  other  legis- 
lative Action.— Idem. 
4.        Same— A  resolution  of  a  city  council  "that  a  permanent  grade 
be,  and  the  same  is,  hereby  established,'*  on  a  certain  street, 
'except  where  already  established,  and  the  committee  on 
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Streets  and  alleys  is  hereby  authorized  to  employ  a  compe- 
tent eogineer  at  once  to  establish  said  permanent  grade  as 
above  described/*  is  not  an  establishment  of  the  grade,  but  is 
merely  a  provision  for  establishing  it  in  the  future. — Idem, 

5.  EsTOPPSL  OF  OwNER—An  abutting   property  owner  is  not 

estopped  to  complain  of  the  lowering  of  a  grade  of  the  street 
and  the  removal  and  injury  of  shade  tree?  in  front  of  his  prem- 
iaePf  under  invalid  proceedings  of  the  city  council,  because  with 
a  view  of  saving  the  trees,  he  urged  those  in  charge  of  the 
work  to  make  as  little  cut  in  the  street  as  possible,  and  to 
allow  him  to  lower  the  irees.^Idem, 

6.  Munioipal  Debts— Constitutional   Lkw— Refunding —  The 

issuance  by  a  city  of  long  time  interest  bearing  bonds  in  pay- 
ment of  its  current  debts  evidenced  by  city  warrants,  is  not 
authorized  by  a  provision  in  the  city  charter  authorizing  a 
city  council  to  "borrow  money  for  any  object  or  purpose  in 
tneir  discretion  and  to  pledge  the  faith  of  the  city  for  the  pay- 
ment thereof/' and  also  authorizing  it  to  levy  taxes  for  the 
payment  of  such  warrants.— 5 toux  CUy  v,  Weare,  59  Iowa,  98, 
distinguished  and  explained. — Heins  vr Lincoln,  69. 

7.  Same— An  ordinance  by  a  city  whose  indebtedness  exceeds  the 

constitutional  limit,  authorizing  the  issuance  and  selling  of 
bonds,  putting  the  cash  in  the  treasury  and  thereafter 
redeeming  old  bonds  therewith,  is  void,  as  authorizing  the 
creation  of  a  debt  beyond  the  constitutional  limit.— Idem, 

8.  £xcHANGR— Where  a  city  seeks  to  refund  outstanding  bonds, 

and  its  debt  has  reached  the  constitutional  limit,  it  may,  by 
a  proper  resolution,  without  increasing  its  debt,  place  the 
refunding  bonds,  properly  executed,  in  the  hands  of  a  trustee, 
with  power  to  deliver  new  bonds  w  hen  the  old  bonds  have 
been  delivered  to  the  trustee  and  cancelled. — Idem. 

9.  CoNSTBUCTioN  OF  STATUTE— Acts  Seventeenth  General  Assem- 

bly, chapter  68,  provides  for  refunding  bonded  indebtedness 
and  requires  an  annual  tax  to  pay  interest  and  part  of  the 
principal.  It  was  made  applicable  to  cities  under  special 
charters,  by  Acts  Eighteenth  General  Assembly,  chapter  140. 
Acts  Twenty-second  General  Assembly,  chapter  19,  para- 
graphs 1,7,  provide  that  cities  under  special  charter  may 
refund  debts  "evidenced  by  bonds  heretofore  issued  and 
outstanding,''  and  that  the  powers  conferred  by  said  Acts  of 
the  Seventeenth  General  Assembly  shall  not  be  impaired. 
Held,  refunding  bonds  could,  in  turn,  be  refunded,  though 
the  requirement  of  Acts  Seventeenth  General  Assembly,  as 
to  levying  a  tax,  had  not  been  complied  with. — Idem, 
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10.  Presumptions— A  jadgment  against  a  school  district,  on  orders 

issued  in  payment  of  other  yalid  orders,  though  rendered  at 
a  time  when  the  outstanding  obligations  of  the  district  are  in 
excess  of  the  constitutional  limit,  does  not  create  an  indebt- 
edness, within  the  inhibition  of  the  constitution.  It  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  debt  was  within  the  maximum  limit  when  the  orders 
were  issued.— Thompson  v.  District  of  Allison,  94. 

11.  Excessive  Interest— Bonds— The  fact  that  bonds  issued  by  a 

school  district  in  payment  of  a  valid  judgment  against  it, 
drew  semi-annual  interest,  at  ten  per  cent,  per  annum,  and 
that  the  aggregate  amount  thus  agreed  to  be  paid,  in  excess 
of  the  judgment,  creates  an  indebtedness  beyond  the  consti- 
tutional limit,  will  not  prevent  recovery  of  the  amount  of 
the  bonds,  with  semi-annual  interest  at  six  per  cent,  per 
annum.— iciem. 

12.  Resolutions— Ifayor— A  resolution  by  a  city  council  providing 

for  the  exchange  of  new  bonds  of  the  city  for  old  bonds  and 
outstanding  warrants  is  invalid  unless  signed  by  the  mayor  or 
passed  over  his  veto,  under  Acts  Twentieth  General  Assembly, 
chapter  192,  section  1,  providing  that  the  mayor  shall  sign  every 
resolution  passed  by  any  city  of  the  first  and  second  classes, 
before  it  takes  effect. — Ueins  v.  Lincoln,  69. 

18*  Railroad  Orossingrs— In  the  absence  of  express  legislation,  a 
railroad  company  cannot  be  required  to  construct  crossings 
over  its  right  of  way  in  order  to  prolong  or  connect  streets 
established  after  the  location  and  acquisition  of  the  right  of 
way.-City  of  Albia  v.  C,  B.  &  Q.  R'y  Co.,  624. 

14.  Same— An  incorporated  city  or  town  may  lay  out  and  establish 
streets  over  a  railroad  right  of  way  to  the  same  extent  as  over 
other  private  property.— /dcm. 

MURDER— See  Crim.  La.w,  »,'", »  ",  *<>,  ♦*,  «;  Pract.  Sup.  Ct.  ^ 

NEGLIGENCE— See  Contributory  Negligence;  Master  and 
Servant;  Mun.  Corp;  Plea  and  Proof;  Praot.  >;  Rail.  ",  ", 

!•  HigrliwayB— Municipal  Corporations— A  city  is  chargeable 
with  knowledge  of  the  existence  of  the  use  of  an  unfastened 
billboard  weighing  one  hundred  and  forty  pounds,  at  the 
entrance  of  an  opera-house  near  the  sidewalk,  and  of  the  dan- 
ger of  its  being  blown  over  by  a  wind,  where  it  has  been  so 
used  for  four  or  five  months.— Cason  v.  City  of  Ottumwa,  99. 

2*       Notice— Evidence  as  to  the  places  where  a  billboard,  by  the 
blowing  over  of  which  plaintiff  was  injured,  had  been  kept, 
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at  different  times*  is  admissible  in  an  action  against  the  city, 
to  show  how  sQch  board  was  used  and  that  it  had  been  need 
for  such  time  before  the  accident  that  the  city  was  chargeable 
with  notice  of  its  use. — Idem, 

J^.  CoNTRiBUTORT  NEGLIGENCE— One  is  not  as  a  matter  of  law, 
4l^uilty  of  contributory  negligence  in  passing  an  unfastened 
^billboard,  weighing  one  hundred  and  forty  pounds,  without 
^thinking  of  and  guarding  against  the  danger  from  it,  on  a  day* 
t)n  which  a  strong  wind  is  blowing;  it  not  being  clearly  shown 
that  there  was  anything  unusual  in  the  strength  of  the  wind 
which  blew  the  billboard  over  upon  the  plaintiff.— /rfcw. 

4«  Verdict— Evidence— 'A  verdict  that  a  city  was  negligent  in 
allowing  a  billboard  to  stand  on  the  sidewalk  is  sustained  by 
evidence  that  it  was  4x8  feet  in  size,  and  weighed  one  hundred 
and  forty  pounds;  that,  when  not  in  actual  use  in  front  of  the 
building,  it  was  so  placed  that  the  top  rested  against  the  side 
wall,  while  the  bottom  rested  a  few  inches  from  it  on  the  side- 
walk; that  it  was  not  fastened  in  any  way;  and  that  it  had  been 
so  used  and  kept  for  such  a  length  of  time  that  the  city  was 
chargeable  with  knowledge  of  it,— Idem. 

NEGOTIABLE  INSTRUMENTS-See  Evid.  «;Prin.  akd 
Surety,  ». 

!•  Indorsement  Without  Recourse— Misrepresentations— 
Bescission— Where  representations  of  the  assignor  of  notes 
secured  by  mortgage  on  land  in  another  state,  with  reference 
to  the  land  and  notes,  were  expressions  of  opinion,  and  based 
on  information  only,  and  the  assignee  investigated  the  value  of 
the  land  and  the  notes,  without  hindrance  by  the  assignee,  and 
lived  three  years  after  without  making  complaint,  and  it  was 
not  shown  that  he  did  not  know  that  the  notes  were  worthless 
when  he  purchased  them,  his  representatives  were  not  entitled 
to  rescind  on  the  ground  of  fraudulent  representations  as  to 
the  value  of  the  notes.  Such  case  is  not  within  the  rule  that 
one  who  indorses  worthless  paper  without  recourse  is  liable  for 
the  consideration  received,  when  the  indorser  does,  and  the 
indorsee  does  not,  know  the  paper  to  be  worthless  —Brown  v. 
Zackary,  483. 

2.  Admissions -A  letter,  written  by  the  assignor  to  the  assignee 
shortly  before  the  transaction,  in  which  he  said:  "I  took 
this  paper  myself  and  know  it  to  be  good,  and  a  good  man 
behind  it,'*  would  not  be  presumed  to  refer  to  the  notes  in 
suit,  in  the  absence  of  evidence.— /dem. 
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NEW  TRIAL— See  Cwm.  Law,  «.  *»;  Peact  Sup.  Ct.  ". 

1.  Appeal—^i^^  of  Exceptions-^oder  chapter  1,  title  19,  sections 

8155,  3158,  providins^  that  petitions  for  new  trials  shall  be  tried 
*'as  other  actions  by  ordinary  proceed in^rs/*  applies  whether 
the  original  action  was  an  ordinary  or  an  equitable  proceeding, 
unless  the  parties  otherwise  agree;  and  hence,  the  minutes  of 
the  evidence  taken  in  the  proceedings  for  new  trial,  though 
certified  to  by  the  judge,  cannot  be  considered  on  appeal, 
unless  signed  and  filed  during  the  term,  or  in  such  time  there- 
after as  may  be  fixed  by  the  court,  as  required  in  respect  to  a 
bill  of  exceptions. — Markley  v.  Owen,  492. 

2.  Drinkingby  Juror— A  new  trial  will  not  be  granted  simply 

because  some  of  the  jurors  drink  beer  while  the  trial  is  in 
progress. — Hemmiv.  Chicago  G.  W.  R'y  Co.,  25. 
8.  Unavoidable  Oasualty— A  first  mortgagee  was  made  defend- 
ant in  an  action  to  foreclose  a  second  mortgage,  and  employed 
an  attorney,  who  filed  an  answer  in  such  case  and  agreed  to 
appear  and  defend.  Five  days  before  suit  was  tried  the 
attorney  absconded  without  the  knowledge  of  his  client,  and 
the  case  was  tried  without  any  evidence  being  offered,  result- 
ing in  judgment  foreclosing  the  mortgage  and  making  the  first 
mortgagee  subject  thereto.  Held^  unavoidable  casualty  and 
misfortune,  within  Code,  section  8154,  entitling  the  mortgagee 
to  have  the  decree  set  aside. — Enuis  v.  Building  Association, 
620. 

NOMINAL  DAMAGES-See  Pbact.  Sop.  Ct.  »«,  ". 

NOTICE -See  Damages.  ";  Garnishment,  •;  Highways;  Insub.  "; 
Negligence,  \  *;  Pract   Sup.  Cr.  ^. 

OBJECTIONS— See  Evid  *,  «, «.  ";  Pract  »,  ";  Pract  Sdp.  Ct.  « 

t8     94    t6     S8    » 

OFFICE  AND  OFFICER-See  Crim  law,\  «,  •, »«. 

!•    An  oath  of  office,  salary  or  fees,  and  a  fixed  term  of  duration  or 
continuance  are,  generally,  though  not  necessarily,  attached  to 
a  public  office.— State  of  Iowa  v.  Spaulding,  639. 
2*    Oil  Inspector — Duties  Ministerial— The  liability  of  an  inspector 
of  illutniuating  oil,  whose  duties  are  prescribed  by  statute  and 
rules  and  regulations  adopted  in  accordance  with  staatory 
provisions,  for  injuries  caused  by  insufficient  testing  of  oil,  is 
statutory. — Idem. 
B.       False  Brand —^rror— Falsely  branding  illuminating  oil,  for 
which  the  statute  makes  the  inspector  both  civilly  and  crim- 
inally liable,  involves  intentional  falsehood,  and  not  mere 
error  or  unintentional  wrong. — Idem. 
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4*  Same— An  iospeotor  of  illaminatiDg  oil  is  not  liable  for 

injuries  caused  by  the  use  of  oil  which  he  erroneonaly 
marks  as  of  a  certain  test,  if  he  has  used  instruments 
furnished  and  approved  by  the  proper  authorities,  and 
which  he  had  no  reason  to  believe  were  not  in  good  order, 
and  which  he  used  with  due  care  in  the  manner  prescribed 
by  law,  although  by  reason  of  their  use  he  erroneously 
marked  the  temperature  at  which  the  oil  would  flash  too 
high, — although  his  duties  are  purely  ministerial,  and 
though  the  statute  makes  him  liable  for  "culpable  negli- 
gence."— Idem. 

OIL  INSPECTOR-See  Damagbs,  ";  Evid.  >;  Office  and  Offices,  *, 

ORDINANCES— See  MuN.  Corp.  »,  ♦. 
PARENT  AND  CHILD-See  Evid.  ». 

PARTITION— See  Attorneys,  »;  Co-tenancy.  •;  Judgments,  »; 
Pract.  «;  Pract.  Sup.  Ct.  ";  Sales,  \ 

1«  Advanoement— The  mere  fact  that  a  conveyance  of  land  from 
father  to  son  was  intended  as  an  advancement  does  not  pre- 
vent the  latter  from  maintaining  an  action  for  the  partition  of 
other  land  left  by  the  father  on  his  death.— Van  Ormer  y. 
Harley,  150. 

2*  Amended  Petition— An  action  was  brought  to  procure  an 
adjudication  of  rights  of  the  parties  in  certain  lands.  The 
original  petition  was  not  framed  for  the  purposes  of  a  partition 
suit  and  did  not  have  an  abstract  of  title  attached,  as  Code» 
sections  3278,  and  3279.  require.  After  all  the  evidence  was  in, 
plaintiff  amended,  asking  partition.  The  amendment  to 
petition  had  no  abstract  attached.  Held,  said  statutes  are 
mandatory  and  it  was  error  to  grant  partition.— Darr  v.  Darr, 
458. 

8.  Oosts— Under  McClain's  Code,  sections  4517,  4531,  providing 
that  when  issues  are  joined  in  partition  the  question  of  costs 
must  be  determined  as  in  other  suits,  where  plaintiffs  plead 
advancements  made  to  defendants,  which  defendants  deny, 
and  finding  is  made  for  plaintiff,  oosts  in  the  lower  court,  after 
filing  defendants'  answer,  should  be  taxed  to  them.— Finch  v. 
Garrett,  381. 

PARTNERSHIP-See  Pleadings,  «. 

A  partnership,  as  against  third  persons,  is  created  by  an  agree- 
ment whereby  the  parties  of  the  first  part  are  to  furnish  a 
specified  sum  in  installments  during  the  ensuing  year  for  the 
purpose  of  manufacturing  a  specified  number  of  articles  of  a 
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pattern  inveoted  by  the  second  party,  and  to  share  the  profits 
in  a  certain  proportion  with  the  second  party,  notwithstanding 
a  further  provision  that  if  the  venture  is  not  a  success  the  first 
parties  may  declare  the  agreement  of  no  effect  and  receive 
such  part  of  the  amount  contributed  as  may  be  made  out  of  the 
sale  of  manufactured  articles.— Illinois  Iron  Co.  v.  Reed,  588. 

PARTY  WALLS. 

1.  Oonstitutional  Law— The  provisions  as  to  party- walls  in  Code, 

sections  3010,  2020  and  2027,  giving  a  lot  owner  a  right  to  build 
a  wall  not  more  than  eighteen  inches  wide,  one-half  upon  the 
land  of  his  neighbor,  and  to  recover  from  the  neighbor  one- 
half  the  expense  thereof  when  the  latter  shall  use  the  wall,  can- 
not be  held  so  plainly  in  violation  of  the  constitutional  pro- 
vision prohibiting  private  property  to  be  taken  for  private  use 
without  compensation,  that  they  can  be  held  invalid  after  more 
than  forty  years  recognition  and  enforcement,  although  their 
validity  is  not  free  from  doubt;  but  they  must  be  upheld  as  an 
exercise  of  the  police  power  and  as  resting  on  the  principle 
that  equality  is  equity.— Swift  v.  Calnan,  206. 

2.  Oontraot  in  Parol— A  parol  contract  as  to  a  party- wall  which 

is  not  different  from  that  which  the  law  makes,  is  not  invalid 
under  Code,  section  2030,  which  provides  that  special  agree- 
ments about  such  walls  must  be  in  writing.— /dem. 
8,    Oontribution— Under  McClain's  Code,  section  3195,   provid- 
ing that,  where  a  person  builds  a  partition  wall,  the  adjoining 
owner  "may  make  it  a  wall  in  common  by  paying  one-half  of 
the  appraised  cost  at  the  time  of  using  it,"  the  erection  of  a 
temporary  shed,  ten  feet  high  and  open  on  two  sides,  with 
one  end  of  its  batten  roof  resting  on  a  2x6  scantling,  nailed  to 
a  two-story  partition  wall  on  the  adjoining  lot,  is  not  such  an 
appropriation  of  the  wall  as  will  charge  the  owner  of  the  shed 
with  contribution,  or  justify  his  grantee  in  assuming  that  such 
contribution  has  been  paid,  so  as  to  entitle  him  to  make  per- 
manent use  of  the  partition  wall  without  contributing  to  its 
cost. — Beggs  V.  Duling,  18. 
4«        Same— Under  said  statute,  an  appropriation  of  but  five  feet  of 
a  two-story  partition  wall  ninety  feet  long,  by  the  erection 
of  a  one-story  stable,  will  not  justify  charging  the  owner  of 
the  stable  with  one-half  of  the  cost  of  the  entire  wall. — Idem, 
d«    Ebcpress  Promise  to  Reimburse— One  who  builds  a  party- 
wall  partly  on  the  land  of  a  neighbor  on  the  latter *s  express 
promise  to  pay  one-half  of  the  expense  thereof,  when  he  shall 
use  it,  may  recover  upon  the  promise  at  common  law.— Swift 
V.  Calnan,  206. 
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6*       Mechanic's  Lien— Though  an  express  promise  to  pay  half  the 
expense  of  building  a  party-wall  is  enforceable,  no  mechan- 
ic's lien  can  be  had  to  secure  the  said  half  cost.— ictem. 
7«    Maxims— These  statutes  and  this  holding  rest  en  the  equitable 
principle  that  equality  is  equity,  and   that  where  there  is 
equality  in  right,  there  should  be  equality  of  burden.— Beggs 
v.  Duling,  18. 
PAYMENT-8ee  Evm.  «. 
PHYSICIANS-See  Wills,  ». 

PLEA  AND  PROOF. 

1*  Nefirliffence— An  averment  that  defendant  had  actual  knowl- 
edge of  a  fact  does  not  preclude  proof  that  defendant  was 
negligent,  through  its  failure  to  exercise  ordinary  care  to  know 
such  fact,  as  such  proof  would  not  be  inconsistent  with  said 
averment.—Blazenic  v.  Iowa  &  W.  Coal  Co.,  706. 

2*  Ownership— Proof  of  qualified  interest  will  not  warrant  a 
recovery  of  possession  upon  a  plea  of  absolute  ownership. — 
Plow  Co.  V.  Clark,  44. 

8*  Suretyship— Where,  in  an  action  against  sureties  on  a  note, 
they  plead  that  certain  sureties  who  were  to  sign  had  not 
signed,  conversations  between  the  sureties  are  admissible  to 
show  such  fact,  where  plaintiff  had  knowledge  thereof  when 
he  took  the  note. — Weis  v.  Morris  Bros.,  827. 

PLEADINGS— See  Breach  of  Promise.  »;  Evid.  «;  Pract.  \  « 

1    Oonstruotion   Of—Landlord  and  Tenant— A  complaint  by  a 
lessor  set  out  a  provision  of  the  lease,  that  if  the  lessee  held 
over  after  a  forfeiture,  he  should  pay  a  certain  sum  per  day  as 
liquidated  damages,  and  alleged  damages  by  failure  to  pay 
rent,  and  that  lessee  held  over,  and  that  such  sum  per  day  was 
justly  due.    It  did  not  allege  an  election  to  declare  a  forfeiture, 
nor,  in  terms,  that  the  sum  claimed  was  for  liquidated  damages. 
Held,  that  an  answer  denying  that  any  sum  was  due  to  plaintiff 
under  the  lease,  was  sufficient  to  put  in  issue  the  question 
whether  plaintiff's  claim  was  for  liquidated  damages,  or  a  pen- 
alty.—Parsons  V.  Wright,  478. 
2.       Partnership— The  title  of  a  petition  set  out  as  parties  defend- 
ant the  name  of  a  firm,  followed  by  the  names  of  three  indi- 
viduals who  were  proven  to  the  members  of  the  firm,  and  the 
•  amended  petition  alleged  that  the  defendant  named  as  a  firm 

was  a  co-partnership,  and  the  individual  members  did  not 
deny  liability  as  members  of  the  firm.  Held^  that  the  plead- 
ing was  sufficient  to  sustain  a  judgment  against  the  co-part- 
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nership  and  the  Individuals  thereof. — McDonald  v.  Franchere 
Bros.,  496. 

8t  Counts— Where  a  petition  by  a  carrier  in  one  count  sets  out  a 
cause  of  action  for  freight  charges  under  a  contract  of  defend- 
ant with  the  consignee  to  pay  them,  the  fact  that  it  necessarily 
avers  a  shipment  by  defendant,  and  the  amount  of  the  freight 
charges  thereon,  does  not  authorize  the  presumption  that  it 
was  intended  thereby  to  state  a  second  cause  of  action  inde- 
pendent of  the  contract;  and  such  pleading  is  not  violative  of 
Code,  section  2646.  requiring  causes  of  action  to  be  separately 
stated.— C.  R.  1.  &  P.  R*y  Co.  v.  Haywood  &  Son,  892. 

4.  Demurrer— What  Confessed  By— An  allegation  that  a  devise 

was  accepted  in  lieu  of  dower  is  a  mere  conclusion,  and  is  not 
confessed  by  demurrer  to  the  pleading  containing  it  which 
states  no  facts  to  sustain  such  conclusion. — Sutherland  v.  Suth- 
erland, 535. 

5.  Appeal — Treating  Exhibit  as  Attached  to  Pleading  Demurred 

To — Where  defendants,  in  their  answer,  rest  their  defense 
on  the  provisions  of  a  probated  will,  and  ''make  the  will  * 
'I'  'I'  a  part  of  this  answer,  and  refer  to  the  same  as  part  of 
this  answer,''  without  setting  out  or  attaching  a  copy,  on 
appeal,  they  will  not  be  heard  to  say  that  the  will  is  not  a 
part  of  the  answer.— Jtiem. 

6*  Pcurtition — Amended  Petition  — An  action  was  brought  to 
procure  an  adjudication  of  rights  of  the  parties  in  certain 
lands.  The  original  petition  was  not  framed  for  the  purposes 
of  a  partition  suit,  and  did  not  have  an  abstract  of  title  attached, 
as  Code,  sections  3278  and  3279,  require.  After  all  the  evidence 
was  in,  plaintiff  amended,  asking  partition.  The  amendment 
to  petition  had  no  abstract  attached.  Held,  said  statutes  are 
mandatory,  and  it  was  error  to  grant  partition.— Darr  v.  Darr, 
453. 

7.  Waiver  by  Plectdingr  Over  —Where  a  pleading  is  amended  so 
as  to  make  it  good  against  a  sustained  demurrer  and  issue  is 
joined  on  the  amendment,  error  in  sustaining  the  demurrer  is 
waived.  See  chapter  96,  Acts  Twenty-fifth  General  Assembly. 
— Geiger  v.  Payne,  581. 
PLEA  OF  GUILTY— See  Damages,  »;Evid.  ^  ». 

PRACTICE— See  Costs,  \  «;Crim.  Law,  »«,  48.  Eminent  Domain; 
Estates.  •;  Evid.  ■,  *,  *,  ^,  *\  ";  Garnishments,  •;  Judgment^  , 
«;  Jurors;  Lim.  of  Act.  ;  New  Trial,  «;  Plea  and  Proof; 
Pract.  Sup.  Ct.  ", «  ";  Rail.  ";  Search  Warrants;  Stock- 
holders Liability,  *;  Warranty. 
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!•  Amendment  in  Trial — Pleading — A  trial  amendment  to  the 
petition  in  an  action  for  personal  injuries,  which  does  not 
change  the  claim  originally  made,  except  to  allege  some  effects 
of  the  accident,  which  had  not  been  originally  stated,  and  to 
show  that  some  were  more  serious  than  they  were  first  clidmed 
to  be.  will  not  be  stricken  out  on  motion  made  two  days  after 
the  amendment  is  filed,  and  after  evidence  in  support  of  the 
amendment  has  been  introduced. — Cason  v.  City  of  Ottumwa, 

2*       SuRPBiSB— Defendants  are  properly  allowed,  after  the  evidence 
is  all  in,  to  amend  their  answer  in  an  action  on  a  note  so  as 
to  set  up   that  the  note  had  been  altered  by  inserting  the 
figure  "8"  over  the  word  **ten"  in  the  clause  providing  for 
interest  on  interest  due  and    unpaid,  where  no  claim  of 
surprise  is  made  or  continuance  asked  for.— Weis  v.  Morris 
Bros.,  327. 
Hm    Condition  Precedent  to  Suit  on  Policy— Appraisbmbnt— In 
the  absence  of  a  statute  to  the  contraix  clauses  in  an  insurance 
policy  providing  for  an  appraisement  before  suit  is  brought 
must  be  complied  with  by  the  assured  before  he  can  commence 
suit  on  the  policy;  and  suit  before  so  complying  is  premature. — 
Zalesky  v.  Home  Insurance  Co.,  613. 
4.    Continuances— See  ante^  '—Refusal  of  continuance  on  account 
of  the  death  of  defendant's  chief  attorney  was  proper,  where 
the  cause  had  been  several  times  continued  at  defendant's 
instance  and  the  illness  of  the  attorney,  and  had  existed  for 
such  a  period,  that  his  presence  at  the  trial  ought  not  to  have 
been  expected.— Geiger  v.  Payne,  681. 
5«    Same— It  is  error  to  grant  a  continuance  to  permit  plaintiff  to 
demand  an  appraisement  which  could  in  no  event  avail  him.— 
Zalesky  v.  Home  Insurance  Co.,  613. 
Cross  Examination— See  post,  *» 
Default— See  post,  ^, 

6.  Demurrer— Election  TO  Stand  on— Where  a  demurrer  to  a 

petition  was  sustained  immediately  before  adjournment  of  the 
term,  and  an  exception  was  then  taken,  the  court  did  not  abuse 
its  discretion  in  permitting  plaintiff  to  have  till  the  next  term  in 
which  to  elect  whether  to  plead  further  or  stand  on  his  petition. 
—Nelson  v.  Hamilton  County,  229. 

7.  Pleading  Over — PTaiver— Possible  error  in  overruling  a  demur- 

rer to  the  petition  is  waived  by  filing  an  answer. — Foley  & 
Paul  V.  Hotel  Association,  272. . 

DepoBitions— See  post,  *^ 
Election— See  ante,  \ 


Smmll  figures  refer  to  subdivisions  of  Judex.    The  others  to  page  of  report. 


Index.  809 

Pbao.    Continued 

Bquity  and  Law— See  post,  ". 

8.  Betoppel— Mandamus— Carriers— The  fact  that  a  railway  com- 

pany based  its  refusal  of  a  shipper's  request  that  it  receive  the 
the  oars,  of  a  connecting  road  for  transportation  over  its  line, 
as  required  by  McClain's  Code,  section  2039,  on  the  ground  that 
it  did  not  want  to  do  business  with  such  company,  does  not 
prevent  it  from  relying  upon  any  legal  excuse  it  had  for  its 
refusal,  in  a  proceeding  by  mandamus,  to  compel  it  to  receive 
such  cars.— Green  Bay  Lumber  Co.  v.  C,  R.  I.  &  P.  R*y  Co., 
292. 

9.  Garnishment— Rboalling  GARNtsHBB— Plaintiff's  motion  for 

leave  to  further  examine  the  garnishee,  made  on  a  jury  trial 
of  issues  joined  on  the  garnishee's  examination,  is  properly 
denied,  since  new  issues  might  be  opened,  and  the  examina- 
tion of  the  garnishee  is  not  a  matter  for  the  jury.— Kelley, 
Maus  &  Co.  V.  Andrews,  119. 

Insuranoe- See  ante, ». 

10.  Joinder  of  Oause  and  Pfwrties— See  post,  ^—Insurance  Com- 
mission — General  agents  for  an  insurance  company  and  a  local 
agent  of  such  company  who  retain  and  convert  to  their  own 
use  all  the  commissions  for  obtaining  an  application  for  life 
insurance,  are  jointly  liable  to  one  who  acted  with  the  local 
agent  in  effecting  the  insurance  under  an  agreement  by  the 
local  agent  to  pay  him  half  the  commission  earned,  ratified  by 
the  general  agents.— Farmer  v.  Brokaw,  246. 

11*  Judgrnient8—Lte7»— Plaintiff,  in  an  action  to  establish  a  lien 
againnt  a  wife's  property  for  material  furnished  under  a  con- 
tract with  her  husband  is  entitled  to  a  judgment  establishing 
his  lien  as  a  mechanic's  lien,  and  not  as  a  mere  equitable  lien, 
where  the  husband  and  wife  make  default  and  a  mortgagee  of 
the  property  who  contests  the  priority  of  the  lien  over  his  mort- 
gage does  not  question  that  if  plaintiff's  lien  is  to  be  estab- 
lished, it  should  be  established  as  a  mechanic's  lien.— Town- 
send  V.  White,  477. 

12*  DRFAiTLT—Vacation — Where  the  notice  stated  that  a  petition 
would  be  tiled  on  or  before  December  1  (which  was  Sunday), 
and  that  the  term  would  begin  on  December  9,  and  the  peti- 
tion was  tiled  November  29,  more  than  ten  clear  days  before  the 
term,  the  court  had  jurisdiction  to  render  a  default  judg- 
ment, although  December  1  was  not  ten  clear  days  before 
the  beginning  of  the  term.— Church  v.  Lacy  &  Co.,  235. 

18.        Showing  of  Merits^ A  judgment  debtor  who,  in  response  to 
the  request  of  a  third  person  who  claims  the  benefit  of  a 
judgment,  pays  the  amount  thereof  to  the  clerk  of  the  court, 
Smml)  flKures  refer  to  sabdlyision^  of  Index.    The  others  to  page  of  report. 
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who  snbMqaeatly  turns  the  same  over  to  the  jadgmeDt  cred- 
itor, is  released  from  liability  to  such  third  persoo  who  had 
ample  opportunity  to  notify  the  cleric  of  his  claim,  althongh 
the  judgment  debtor  does  not  notify  the  clerk  thereof. — 
Heins  y.  Wicke,  896. 
14«        Negligenee  of  Attomey^Code,  section  2887,  subdivision  8,  and 
section  8154,  subdiyisions  8,  7,— granting  relief  from  default 
judgment  in  case  of  accident,  surprise,  unavoidable  casualty, 
or  misfortune,  does  not  cover  a  case  where  the  attorney  to 
whom  defendant  submitted  his  case,  being  about  to  remove  to 
another  city,  told  defendant  he  would  inform  his  partner  of 
*his  wishes,  and  leave  the  matter  with  him.  but  neglected  to 
do  so  through  forgetfulness. — Church  v.  Lacy  A  Co  ,  289. 
15*    Judfirment  on  Pleewlings— it  is  error  to  render  judgment  for 
plaintiff  on  the  pleadings  where  material  allegations  of  the 
petition  are  denied  by  answer.— Ha  worth  v.  Newell,  541. 
16*    Jury  Question— Conflict— Plaintiffs  brought  suit  to  recover 
their  commission  for  furnishing  a  purchaser  for  real  estate, 
alleging,  but  not  proving,  fraudulent  conduct  on  the  part  of 
the  defendant.    Defendant  did  not  deny  the  agreement,  nor 
that  plaintiffs  furnished  the  purchaser.    There  was  a  conflict 
as  to  what  was  to  be  paid  for  commission.    Held^  that  the 
plaintiffs*  cause  of  action  should  have  been  submitted  to  the 
jury.— Anderson  et  al.  v.  Wedeking,  446. 
17.  Payment—The  question  whether  or  not  the  plaintiff  received 

the  note  of  the  third  person  in  payment  of  the  debt  of 
defendant,  may  be  withdrawn  from  the  jury  where  plain- 
tiff's positive  testimony  that  he  did  not  receive  it  in  pay- 
ment is  not  contradicted,  and  is  corroborated  by  all  the 
circumstances— Uannawalt    v.  Equitable  lafe  Assurance 
Society,  667. 
18*       Damages— When  there  is  a  contention  between  the  plaintiff 
and  defendant  with  respect  to  the  amount  of  damages  recov- 
erable on  an    attachment   bond,  the   question    should   be 
submitted  to  the  jury.— Anderson  &  Ellis  v.  Wedeking,  446. 
19.    Jury  Trial  in  'ProbaXe— Construction  of  Statute— While  the 
county  court  existed,  jury  trial  therein  could  be  demanded 
only  in  special  oases  allowed  by  statute.    The  acts  which  trans- 
ferred its  powers  to  the  circuit  court  authorize  a  jury  in  the 
the  trial  of  claims.    Later  acts  allow  one  in  contest  of  probate. 
Held,  it  appears  to  be  the  legislative  intent  to  limit  jury  trial  in 
probate  to  cases  where  it  is  specially  authorized,  and  hence 
jury  trial  is  not  a  matter  of  right  in  a  contest  between  a  sur- 
viving husband  and  heirs  of  his  wife,  over  the  distribution  of 
her  estate.— Duffield  v.  Walden,  676. 
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Law  and  Bquity— See  post,  •». 
Laws— See  ante, ". 

20,  Objections  -  See  po«^  »— Best  Evidence— An  objeotioo  to  the 

introduction  in  evidence  of  the  record  of  a  mortgage  securing 
the  payment  of  a  note  in  suit,  on  the  ground  that  it  is  incom- 
petent because  it  does  not  purport  to  have  been  made  by  the 
maker  of  the  note,  and  that  it  shows  on  its  face  that  it  has  no 
materiality  or  relevancy  to  the  issue,  does  not  raise  the  objec- 
tion that  the  record  is  secondary  evidence. — Weis  v.  Morris 
Bros.,  827. 

21,  Depositiox— Objection  to  the  deposition  of  a  physician  on  the 

ground  that  it  reveals  confidential  communications,  go  to  the 
competency  of  the  evidence,  not  to  the  witness,  and  hence 
may  be  made  for  the  first  time  at  the  trial,  under  Code,  sec- 
tion 8751,  requinng  objections  other  than  for  'incompetency 
or  irrelevancy*'  to  be  made  at  the  taking  of  the  deposition. 
Greedy  v.  McOee,  55  Iowa.  750,  overrw^d.— Winters 'v.  Win- 
ters. 58. 

22,  Order  of  Proof— Discretion— The  court  did  not  abuse  its  dis- 

cretion as  to  the  order  of  proof,  by  allowing  plaintiff  to  show 
the  amount  of  work  which  he  did  for  defendant  corporation, 
before  proving  that  the  work  was  authorized. — Foley  &  Paul 
V.  Hotel  Ass'n,  278. 

28.  "PaxtMon—Joinder  and  Counter- Claim— Where,  in  partition  of 
land,  defendant  claims  a  lien  on  the  property  because  of  the 
payment  of  a  mortgage  thereon,  plaintiff  can  ask  to  have  a 
claim  for  rent  growing  out  of  the  occupancy  of  the  land  by  such 
defendant  adjusted,  though  Code,  section  8277,  provides  that 
there  shall  be  no  joinder  or  counter-claim  of  any  other  kind,  in 
partition.— Wilcke  v.  Wilcke,  178. 

PleadinfiT— See  ante,  ^ipost,  *•. 
Probate— See  ante,  ". 

24,  Remittitur— The  inclusion  in  a  judgment  by  default,  for  failure 

of  the  defendant  to  appear  at  the  return  term  of  the  original 
notice,  of  a  claim  not  included  in  such  notice,  is  not  such  an 
irregularity  as  justifies  the  setting  aside  of  the  judgment,  after 
the  plaintiff  has  filed  a  remittitur  for  the  amount  of  such  claim. 
—Church  V.  Lacy  &  Co.,  289. 

25,  Splitting  Oause  of  Action— A  mortgagee  who  forecloses  his 

mortgage  in  an  independent  suit  without  asking  to  recover  for 
taxes  paid  under  a  provision  of  the  mortgage,  cannot  assign 
the  claim  for  taxes  and  vest  in  his  assignee  the  right  to  recover 
them,  as  that  would  allow  the  splitting  of  the  cause  of  action. 
—Day  V.  Brenton,  482. 
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26.  Supplemental  Petition— Code,  sectioo  2731,  providing  that 
plaintiff  may  make  a  supplemental  petition  alleging  facts  which 
have  happened  or  come  to  nis  knowledge  since  the  filing  of 
his  petition,  does  not  authorize  the  plaintiff  to  plead  and  prove 
a  demand  for  an  appraisal,  required  by  the  policy  of  insurance, 
sued  upon,  to  be  made  before  suit,  after  the  action  was  com- 
menced.—Zalesky  V.  Home  Insurance  Co.,  613. 

27*  Transfer— The  fact  that  an  action  at  law  is  the  proper  remedy 
is  not  ground  for  the  dismissal  of  a  suit  in  equity  under  Code, 
section  2514,  which  provides,  in  effect,  that  an  error  as  to  the 
kind  of  proceedings  adopted  shall  not  cause  the  abatement  or 
dismissal  of  the  action,  but  merely  a  change  into  the  proper 
proceedings  and  a  transfer  to  the  proper  docket. — Swift  v. 
Calnan,  206. 

28.  Wcdvar— See  ante,  ^—Failure  to  Object— The  right  of  a  wife 

to  object  to  her  husband  testifying  as  to  communications 
between  them  (Code,  section  3642)  in  an  action  against  her,  is 
not  waived  by  failure  to  object  to  bis  testifying  as  a  witness 
for  the  adverse  party  on  a  former  trial  of  the  action,  if  objeo- 
'  tion  is  made  when  it  is  attempted  to  use  such  testimony  on  a 
second  trial. — Kelley,  Maus  &  Co.  v.  Andrews,  110. 

29,  Same— That  a  party  against  whom  incompetent  testimony  as 

to  a  personal  transaction  with  a  deceased  person  is  intro- 
duced has  a  right  to  cro»8-examine  a  witness  does  not  cure 
the  error  in  admitting  the  testimony. — Duffield  v.  Walden, 
676. 

PRACTICE  SUPREME  COURT. 

1.  Abstracts — See  post,  »*,  '^—Fullness— An  appeal  will  not  be  dis- 

missed for  incompleteness  of  the  abstract  if  it  is  sufficiently 
full  to  present  the  fasts  in  regard  to  the  question  to  be  deter- 
mined.— Foley  &  Paul  v.  Hotel  Association,  272. 

2.  Amendment — An  amendment  to  the  abstract  is  not  filed  too 

late  if  the  submission  of  the  cause  on  the  merits  is  not 
delayed. — Idem. 

8.  Striking  Amendments— An  amendment  to  the  abstract,  setting 
out  matter  to  cure  formal  defects  in  the  original  abstract, 
will  not  be  stricken  out  on  the  ground  that  it  was  filed  with- 
out leave,  and  after  the  cause  had  been  fully  argued  by  the 
appellee,  where  the  submission  of  the  cause  on  the  merits 
was  not  delayed  thereby. — Cason  v.  City  of  Ottumwa,  99. 

Argument— See  post,  \  *K 
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4*  AssiffnmentB  of  Brror--See  posi,  >>— AKOUMBirr  Of— Assign- 
meots  of  error  not  argued  will  not  be  reviewed.— Mathews  v. 
HerroD,  45. 

5.  Rkvibw— An  assignment  of  error  in  overruling  objections 
to  "each  of  the  following  questions  and  answers,'*  followed 
by  a  page  of  printed  questions  and  answers  without  objec- 
tion, is  not  sufficiently  specific  to  permit  a  review,  the  argu- 
ment not  stating  the  grounds  of  the  objections— Latimer  et 
al.  V.  State  Bank,  163. 

6*  SuFFiciKNCT— An  assignment  of  error  in  giving  a  specified 
part  of  an  instruction  is  sufficient  without  stating  in  what 
respect  it  was  claimed  to  be  erroneous.— Farmers  Savings 
Bank  v.  Wilka.  815. 

7.  Bill  of  Exceptions— See  post,  ",  "—The  action  of  the  trial 

court  respecting  the  separation  of  the  jury  in  a  criminal  trial, 
as  shown  by  the  stenographer's  notes,  ii  before  the  supreme 
court  on  appeal,  where  the  bill  of  exceptions  states  that  the 
short-hand  notes  contain  not  merely  the  evidence  and  rulings 
thereon,  but  the  proceedings  on  the  trial,  and  that  the  ruling 
of  the  court  and  the  exceptions  of  the  defendant  are  as  stated 
in  the  notes,  and  the  certificate  of  the  judge  attached  to  the 
short-hand  report,  making  it  a  part  of  the  record,  slates  that 
it  contains  all  the  objections  and  rulings  made  and  exceptions 
taken,  notwithstanding  that  the  bill  of  exceptions  in  recit. 
ing  what  is  made  a  part  of  the  record  refers  to  the  notes  of  the 
evidence  and  the  translation  thereof  when  made,  and  not  to 
rulings  and  proceedings  not  included  in  the  evidence. — State 
of  Iowa  V.  Smith,  656. 

8.  Certification  of  Evidence  — A  bill  of  exceptions  which 

states  merely  that  plaintiff  '*to  sustain  the  issue  upon  his 
part,  introduced  the  following  evidence"  (specifying  it),  and 
contains  similar  statements  in  regard  to  the  evidence  for 
defendants  and  in  rebuttal,  does  not  show  that  it  contains  all 
the  evidence.— Farmer  v.  Brokaw,  246. 

9*  Skeleton  Bill— A  skeleton  bill  of  exceptions  directing  the 
clerk  to  insert  the  depositions  or  oral  testimony  "as  shown 
by  the  minutes  of  the  short-hand  reporter,"  sufficiently  iden- 
tifies a  deposition,  where  the  reporter's  minutes,  clearly 
identifying  it  and  duly  certified  are  on  file;  such  minutes 
becoming  a  part  of  the  record  without  an  order.— Winters  v. 
Winters,  63. 

10.  Oosts— The  costs  of  an  additional  abstract  filed  by  appellee  will 
not  be  taxed  to  the  latter  on  affirming  the  judgment,  where  the 
matters  set  out  therein,  although  immaterial  to  the  questions 
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considered,  would  be  material  to  other  questions  discussed 
and  which  would  have  been  considered  if  the  conclusions  of 
the  court  on  the  questions  considered  had  been  different— Fitz- 
gerald v.  Nolan,  283. 

Demurrer— See  post,  «*,  *». 

Bvidenoe — See  ante,  *;  post,  ",  ^. 

11,  Bxoeptions— Motion  for  New  Trial— \n   assignment   that 

the  court  erred  in  refusing  to  give  certain  numbsred  instruc- 
tions, "and  every  one  of  them."  is  sufficient  to  present  the 
refusal  of  each  request,  on  appeal.— Lud wig  v.  Blackshere,  866. 

12.  Same— Xo  question  is  raised  by  exceptions  to   instruction, 

taken  by  motion  for  a  new  trial  within  three  days,  as  author- 
ized by  Code,  section  2789,  where  the  exceptions  do  not  specify 
the  grounds  of  objection  as  required  by  such  statute.— /dcm, 

15.  Review  of  Instructions— No  questions  as  to  the  giving  of 

particular  instructions  is  raised  by  a  record  showing  that  the 
court  gave  the  "following  instructions,  which  were  duly 
excepted  to  by  the  defendant;"  no  exception  being  taken  to 
particular  instructions,  or  noted  in  the  margin;  and  there 
«  being  no  claim  that  the  charge,  as  a  whole,  is  erroneous. 

14*  Harmless  Error— See  post,  "—A  judgment  will  not  be  reversed 
for  the  admission  of  immaterial  evidence  which  was  not  pre- 
judicial — Hauser  v  Griffith,  215. 

16.  Same— Judges  of  election  cannot  complain,  on  appeal  from  a 

conviction  under  Code,  1873,  section  4O04,  for  wilfully  refusing 
a  vote  of  a  person  who  complied  with  the  requisites  prescribed 
by  law  to  prove  his  qualifications,  of  an  instruction  which 
requires  that  the  refusal  shall  have  been  without  just  grounds 
for  believing  it  to  be  wilful,  as  the  error  is  favorable  to  them.— 
State  of  Iowa  v.  Clark,  6S5. 
Instruotions  -See  ante, ". 
IB.  Juror— Excusing  a  juror  on  a  challenge  for  cause  is  not  error 
where  the  juror's  daughter  had  married  a  relative  of  one  of  the 
parties,  and  the  juror  had  talked  with  such  son-in-law  about 
the  case,  particularly  where  no  prejudice  therefrom  is  shown  to 
have  resulted  to  the  complaining  party. —Geiger  v.  Payne,  581. 

17«  Mandate  cuid  Prooeedlngrs  Below— Supplemental  Petition 
—Para7t'>7i~ Where  a  decree  in  partition,  fixing  the  respective 
interests  of  the  parties,  and,  as  incidental  relief,  allowing 
plaintiffs  for  rents  and  profits  up  to  the  time  of  the  trial,  was 
modified  on  appeal,  as  to  said  interests,  and  remanded  for  pro- 
ceedings in  accordance  with  the  opinion,  a  supplemental  peti- 
tion filed  in  the  lower  court,  alleging  defendant's  continued 
possession  of  the  property  after  the  trial,  anl  requiring  him  to 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  psge  of  repsrL 


Index.  815 

Pbac.  Sup.  Ct.    Continued 

account  for  rents  and  profits  accruing  since  that  time,  did  not 
set  up  a  new  cause  of  action,  and  the  relief  so  demanded  was 
properly  given  on  final  decree.— Leach  v.  Building  Associa- 
tion, 125. 
Misoonduot— See  post, »',  «  «•. 

18.    Nominal  Datnasrea— /J'trw/ess  ^rror— While  a  verdict  for  one 
dollar  for  causing  the  death  of  a  fireman,  is  not  warranted,  it 
will  not  be  disturbed  where  there  should  have  been  no  recovery 
whatever.— Cox  v.  C.  &  N  W.  R'y  Co.,  711. 
19«       Same —/?eriew— Such  a  verdict  is,  in  fact,  a  verdict  for  defend- 
ant, hence,  on  appeal  of  plaintiff,  he  is  not  confined  to  urging 
the  smallness  of  the  recovery,  but  may  present  any  point, 
which  he  could  have  urged  had  the  verdict  been  for  the 
defendant.-  -  Idem . 

20.  Notice  of  Defendant— Mulct  Law  Bond— Under  Code,  2550, 

providing  that  where  two  or  more  persons  are  bound  by  con- 
tract, including  the  parties  to  negotiable  paper  and  sureties  on 
the  same  or  separate  instruments,  the  action  may,  at  plaintiffs 
option  be  brought  against  any  or  all  of  them,  and  section  2551, 
providing  that  the  court  may  determine  any  controversy 
between  the  parties  before  it,  where  it  can  be  done  without 
prejudice  to  the  rights  of  others,  an  appeal  by  plaintiff  in  an 
action  on  a  liquor  bond  will  not  be  dismissed  because  notice 
of  appeal  was  not  served  on  the  principal  in  the  bond  although 
he  was  named  as  defendant,  where  he  was  not  an  actual  party 
to  the  proceeding  in  the  trial  court  —Marshall  County  v.  Knoll 
578. 

Objections— See  ant^, ».  ". 

21.  AKGUMENTa— In  civil  cases,  objections  not  discussed  in  argument, 

will  not  be  considered  -  Cason  v  City  of  Ottum  ^a,  99. 

22.  CossTiiVED-- Books  of  Account—Where  the  objection  to  admis- 

sion in  evidence  of  books  of  account  of  an  hotel  keeper,  to 
prove  payment  of  certain  cash  items  contained  therein,  is  on 
the  ground  merely  that  proper  preliminary  proof  was  not  made, 
the  objection  that  cash  items  in  books  of  account  of  one  not  a 
broker  or  banker  cannot  be  thus  proven,  cannot  be  raised  on 
appeal. — Mathews  v.  Herron,  45. 
28.        5arH^— Objection  to  an  offer  of  an  account  book,  and  especi- 
ally of  certain  pages  thereof:  "  To  which  offer  the  defendants 
object  as  incompetent,  immaterial,  as  to  each  and  every 
item  in  said  testimony,  and  to  each  and  every  item  on 
the  book,  and  on  the  pages  referred  to  as  incompetent  and 
immaterial.    The  proper  foundation  has  not  been  laid  as  for 
;  the  introduction  of  the  testimony  offered,"--is  merely  an 
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objection  for  want  of  proper  foundation,  and  does  not  raise 
the  point  that  certain  items  of  cash  payments  therein  shown 
were  not  admissible  to  show  payments  of  notes  involved. — 
Idem, 

ti.  Same^An  objection  to  the  admission  in  evidence  of  certain 
books  of  account  as  incompetent  and  immaterial, '  as  to  each 
and  every  item"  because  the  proper  foundation  has  not  been 
laid,  is  properly  overruled  where  the  proper  foundation  has 
been  laid,  and  some  of  the  items  are  competent  —Idem. 

25.  Objection  Bblow — Demurrer — An  objection,  that  the  petition 

in  an  action  on  a  bond  to  recover  the  amount  of  a  tax  levied 
on  account  of  the  sale  of  intoxicating  liquors  does  not  show  that 
the  tax  cannot  be  collected  from  the  personal  property  used  in 
the  business  or  that  the  liquor  dealer  giving  the  bonds  is  insolv- 
ent, should  be  presented  by  demurrer.  (See  chapter  90,  Twen- 
ty-fifth General  Assembly).— Marshall  County  v.  Xnoll,  573. 

26.  Method  of  Adjudication —An  objection  to  the  method  of 

adjudication  cannot  be  first  raised  on  appeal —Logan  v. 
McCahan,  241. 

27.  Mutilation  of  Record— Where  appellant's  counsel,  without 

leave,  removed  certain  exhibits  from  the  transcript  after  it  had 
been  used  by  the  court  below,  but  the  transcript  as  certified 
appears  to  contain  all  such  exhibits,  and  no  application  was 
made  below  to  correct  the  supposed  deficiencies,  a  motion  to 
strike  out  the  evidence  because  of  the  alleged  mutilation  of  the 
records  will  be  denied— Van  Ormer  v.  Harley,  150. 

28.  Waiver  of  Objection  -A  party  will  not  be  heard  to  complain 

on  appeal  of  the  admission  of  evidence  over  his  objection  on 
the  trial,  where,  after  its  admission,  he  opposed  a  motion  to 
have  it  stricken  out,  and  the  jury  instructed  to  disregard  it.— 
Geiger  v.  Payne,  581. 

29.  Failure  to  Demur— Where  plaintiff  objects  to  the  filing  of  an 

amendment  to  an  answer  on  the  ground  that  the  evidence 
was  all  in,  and  both  parties  offer  evidence  as  to  the  matter  in 
the  amendment  without  objection,  and  plaintiff  moves  to 
take  the  defense  under  such  amendment  from  the  jury 
because  the  evidence  was  not  sufficient  to  sustain  it,  and 
offers  instructions  as  to  what  must  be  shown  to  establish  the 
defense,  he  cannot,  on  appeal,  first  raise  the  question  that 
the  amendment  does  not  set  up  a  good  defense.  While  a 
failure  to  demur  no  longerconstitutes  a  waiver,  the  first  com- 
plaint of  action  below  cannot  be  made  on  appeal  — Weis  v. 
Morris  Bros.,  327. 
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80*  Fresuxnptioiis— The  absence  from  the  record  of  conditions 
under  which  prejudices  might  arise  from  a  particular  ruling, 
justifies  the  conclusion  that  there  was  no  prejudice— Hauser  y. 
Smith,  215. 

Review-See  ante,  \  «, »,  ", «. 

81.  Bill  of  Ezoeptions— Aft>condt/c<  of  C7otf?i9e^ Alleged  miscon- 

duct of  an  attorney  in  his  closing  argument,  set  out  only  in 
affidavits,  cannot  be  considered  on  appeal  where  the  bill  of 
exceptions  does  not  show  what  the  objectionable  statements 
of  the  attorney  were—Farmer  v.  Brokaw,  246. 

82.  RE>tA.RK3  OF  Court— Remarks  of  the  trial  judge  cannot  be 

presented  to  the  supreme  court,  on  appeal,  by  an  affidavit  of 
counsel  not  made  a  part  of  the  record  by  bill  of  exceptions 
or  otherwise.— State  of  Iowa  v.  Watson,  651. 

88.  Dbmubrer— In  a  suit  on  a  fire  insurance  policy  defendant  set 
up  by  answer  a  demand  for  an  appraisement,  and  refusal,  to 
which  plaintiff  demurred,  and  demurrer  was  overruled,  from 
which  no  appeal  was  taken,  an^  the  question  was  not  after- 
wards raised  on  the  trial.  Heid,  that  the  overruling  of  the 
demurrer,  not  being  appealed  from,  was  an  adjudication  that 
the  facts  stated  by  the  defendant's  answer  were  sufficient 
to  constitute  a  defense,  and  whether  a  statutory  provision 
would  render  such  facts  pleaded  in  answer  insufficient  as  a 
defense  cannot  be  determined  on  appeal.— Zalesky  v.  Home 
Insurance  Co ,  613. 

84*  Evidence— TVanscrtp^  and  Ahutrnct—Ovi  appeal  errors  assigned 
were  that  the  court  erred  in  taking  all  questions  from  the  jury 
except  one,  in  giving  each  of  the  instructions  given  on  its  own 
motion,  and  in  overruling  defendant's  motion  ror  a  new  trial. 
What  was  said  concerning  them  in  appellant's  argument  was 
based  on  the  evidence.  Held^  that  the  contentions  could  not 
be  considered  where  the  abstracts  conflicted  without  reaffirm- 
ance  by  appellant,  and  in  the  absence  of  a  transcript  of  the 
evidence.— Implement  Co.  v.  Manufacturing  Co  ,  890. 

85.  Appeal— ir»ndtn^«— A  finding  by  the  court  as  to  the  true  location 

of  a  street  will  not  be  reversed  on  appeal,  although  the  evidence 
is  not  harmonious,  where,  after  eliminating  objections  to  the 
admissibility  of  the  evidence  not  well  taken,  the  court's  con- 
clusion cannot  be  said  to  be  doubtful.— Morse  et  al.  v.  City  of 
Dubuque,  et  al.,  742. 

86.  Misconduct  of  Counsel— A   judgment  will  not  be  reversed 

because  of  counsel's  denunciation  of  defendant's  conduct  and 
character,  in  his  argument  to  the  jury,  if  the  proof  tends  to 
sustain,  though  it  may  not  actually  establish  the  truth  of  the 
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charges  so  made.  It  is  not  intended  by  this  to  justify  personal 
abuse  by  counsel,  but  to  hold  that  in  this  case,  upon  consider- 
ation of  the  whole  record,  there  was  no  abuse  for  the  sake  of 
abuse,  and  that  the  discretion  of  the  court  in  its  control  of 
argument  by  counsel  was  not  abused.— Geiger  v.  Payne,  581. 

87.    VEBDiOT—The  supreme  court  will  not  disturb  a  verdict  if  it 
is  sustained  by  the  evidence,  although  the  court,  sitting  as 
jurors,  might  have  reached  a  different   result.— Ludwig  v. 
Blackshere,  866. 
TransorlptE—See  ante,  ^. 

ZS.  Conflicts  in  AB8TBACTSr-i>tt/y  to  Furnish  Transcript — Where 
there  is  an  issue  as  to  the  sufficiency  of  the  abstract,  the  burden 
is  upon  the  appellant  to  provide  a  transcript  of  the  record,  and 
for  failure  to  do  so  the  appeal  must  be  dismissed.— Cord  v. 
Barry,  809. 

89.    Trial  de  Novo— Record  of  Evidencb— Where  an  equity  case 
is  appealed  for  trial  de  novo,  the  abstract  must  show  that  it 
contains  all  the  evidence  offered,  whether  received  or  rejected 
by  the  lower  court.— Wallick  v.  Pierce,  746. 
Verdiot^-See  ante,  ", ". 

PRESIDENTS— See  Principal  and  Agent,  ». 

PRESUMPTIONS— See  Evro.  *»,  «, «;  Mun.  Corp.  '?;  Rail.  ". 

PRINCIPAL  AND  AGENT. 

1.    Assault  by  Olerk— A  clerk,  undertaking  to  obtain  from  a  cus- 
tomer an  article  that  he  believed  was  stolen  is  so  acting  within 
the  scope  of  his  employment  as  to  render  his  employers  liable 
for  an  assault  thereby  committed.— McDonald  v.  Franchere 
Bros.,  4u6. 
8.    Authority— -It  is  no  defense  to  an  action  on  a  note  that  defend- 
ants delivered  to  a  third  person,  by  plaintiff's  authority,  a 
note  secured  by  chattel  mortgage,  as  collateral  security  for 
the  note  in  suit,  and  that  such  third  person  collected  the  col- 
lateral note  by  foreclosure  of  the  mortgage,  where  he  had  no 
authority  from  plaintiff  to  collect  it.— St.  Paul  &  K.  C.  Grain 
Co.  v.  Rudd  et  al.,  748. 
8.       Power  of  Bank  President— Where  a  president  of  a  bank 
acted  in  its  behalf  in  procuring  an  acceptance,  declarations 
made  by  him  in  regard  to  the  transaction  after  the  accept- 
ance was  made,  were  not  admissible  against  the  bank,  since, 
at  the  time  they  were  made,  the  president's  power  to  bind  the 
bank  had  ceased.— First  National  Bank  v.  Booth,  333. 

PRINCIPAL  AND  SURETY-See  page  748;  Contracts,"; 
EviD.  ";  Fraud.  Conv.  *;  Insuk.  »;  Sales,  »®. 
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!•  Bonda— Delivery— Where  a  surety  signs  a  bond,  with  an  agree- 
ment that  it  should  not  be  delivered  until  another, -whose  sig< 
nature  is  not  obtained,  should  sign  as  co-surety,  and  never 
authorizes  a  delivery,  there  is  no  liability.— Johnston  v.  Cole, 
109. 

2.  Oontribution— One  of  the  two  joint  makers  of  a  note,  each  of 
whom  received  one-half  of  the  loan  for  which  it  was  given,  is 
not  a  surety  for  the  other,  so  that  his  property  would  be  only 
secondarily  liable  for  payment  of  a  judgment  against  both, 
where  the  whole  loan  was  made  to  him,  and  the  one-half  was 
received  by  the  other  in  part  payment  of  a  debt  due  from  him. 
-Fitzgerald  v.  Nolan,  288. 
B.  Evidence— Notes— ilfo^tv6 /or  Delivery— The  motive  of  the 
maker  of  a  note  in  delivering  the  same  is  immaterial  in  an 
action  against  the  sureties  thereon— Weis  v.  Morris  Bros.,  827. 

PRIORITY— See  Evid.  ";  Gen.  Assign  »,  *. 

PRIVILEGED    COMMUNICATION  —  See   Evid.  ^  «;  Pract.  «; 
Wills,  ». 

PROBATK  LAW— See  Evid.  ";  Guardian,  S«;  Pract.  ». 

PUBLIC  LANDS— See  Taxation,  *. 

PUBLIC  OFFICER— See  Crim.  Law,  ^  \  »,  ". 

PUBLIC  POLICY— See  Contracts,  ". 

RAILROADS — See  Contracts,  »;  Damages,  •;  Eminent  Domain; 
Evid.  *';  Pleadings,  ^;  Sales,  •,  *. 

1.  Orossingr  and  Viaduot— Cities  and  Towns— In  view  of  Acts 

Twenty-second  General  Assembly,  chapter  82,  granting  to  cities 
of  the  first  class  and  certain  cities  of  the  second  class  the  right 
to  require  railway  companies  to  erect  viaducts  under  certain 
specified  conditions  and  limitations,  the  words  "good,  sufficient 
and  safe  crossings"  in  Code,  1873,  section  1288,  providing  that 
every  railway  corporation  shall  construct  at  all  points  where 
its  road  crosses  any  public  highway,  good,  sufficient  and  safe 
crossings  and  cattle  guards,  refer  to  grade  crossings  only,  and 
do  not  cover  overhead  crossings  or  viaducts  rendered  necessary 
by  the  establishment  of  a  highway  after  the  construction  of  a 
railroad.-City  of  Albia  v.  C,  B.  &  Q.  R*y  Co.,  634. 

2.  Same— An  incorporated  city  or  town  may  lay  out  and  estab- 

lish streets  over  a  railroad  right  of  way  to  the  same  extent 
as  over  other  private  property. — Idem. 
3*  Same— In  the  absence  of  express  legislation,  a  railroad  com- 
pany cannot  be  required  to  construct  crossings  over  its 
right  of  way  in  order  to  prolong  or  connect  streets  estab- 
lished after  the  location  and  acquisition  of  the  right  of  way. 
— Idem. 
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4«  Oonneotingr  liines  -Plaintiff  shipped  lumber  to  Des  Moines 
over  a  certain  railroad.  The  ears  were  delivered  to  a  terminal 
company,  engaged  in  switching  cars,  and  tendered  to  defendant 
company  to  be  hauled  to  points  on  defendant's  line.  Defend- 
ant refused  to  receive  the  cars,  but  offered  to  take  the  lumber 
on  its  cars,  stating  that  the  first  carrier  had  forbidden  it  to  use 
the  cars.  Plaintiff,  in  a  talk  with  the  original  carrier's  agent, 
after  the  original  contract  of  shipment  was  made,  obtained 
from  him  permission  for  the  use  of  the  first  carrier's  cars  by 
defendant  in  the  shipment  of  plaintiff's  lumber.  Held,  that  an 
order  of  court,  directing  the  defendant  to  receive  the  cars,  and 
the  lumber  loaded  thereon  tendered  by  plaintiff,  and  transfer 
it  over  defendant's  railway  to  stations  set  forth  in  the  applica- 
tion, and  to  receive  and  transport  **all  such  other  and  further 
cars,  and  lumber  loaded  thereon,  as  may  be  loaded  with  lum- 
ber of  plaintiff,  and  under  its  direction  and  control  that  plain- 
tiff may  hereafter  tender  for  shipment  over  defendant's  line," 
was  not  justified  by  Code,  section  1292,  providing  that  every 
railroad  corporation  shall  draw  over  its  road  the  cars  of  con- 
necting railways  —Lumber  Co.  v.  C  ,  R.  1.  &  P  R'y  Co.,  292. 

5*  Estoppel— If an(iamM«— The  fact  that  a  railway  company 
based  its  refusal  of  a  shipper's  request  that  it  receive  the 
cars  of  a  connecting  road  for  transportation  over  its  line,  as 
required  by  McClain's  Code,  section  2089,  on  the  ground  that 
it  did  not  want  to  do  business  with  such  company,  does  not 
prevent  it  from  relying  upon  any  legal  excuse  it  had  for  its 
refusal,  in  a  proceeding  by  mandamus,  to  compel  it  to 
receive  such  cars.— /detw.. 

6.  Contributory  NeRlifirenoe— Where  one  having  control  of  a 

team  is  driving  over  a  railroad  track  at  a  street  crossing  with- 
out looking  or  listening  for  trains,  or,  where  there  are  obstruc- 
tions rendering  looking  useless,  without  stopping  to  listen,  it 
is  contributory  negligence.— Moore  v.  C,  St.  P.  &  K.  C.  R'y 
Co.,  595. 

7.  Same— Where  plaintiff,  in  approaching  a  railroad  crossing,  was 

guilty  of  contributory  negligence,  because,  after  looking  west 
when  about  sixty  feet  from  the  crossing,  he  saw  no  engine 
approaching,  and  then  looked  east,  but  did  not  look  west 
again  until  he  was  struck  by  a  train,  though  he  could  have 
seen  it  if  he  had  looked  when  about  forty  feet  from  the 
crossing,  is  a  question  for  the  jury,  where  he  had  no  reason 
to  expect  a  train  to  approach  from  the  west  rather  than  the 
east,  and  had  a  right  to  presume  that  an  engine  would  not 
be  running  at  a  greater  speed  than  that  prescribed  in  an 
ordinance.— /dem. 
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8.  Evidence—Evidence  that  plaintiff  injured  at  a  railroad  cross- 

ing by  cars  moving  over  twenty  miles  an  hour  knew  of  the 
provisions  of  an  ordinance  prohibitinii^  trains  from  moving 
within  the  city  limits  at  more  than  six  miles  an  hour,  is 
admissible  on  the  question  of  plaintiff's  contributory 
negligence  in  failing  to  look  for  a  train  from  the  direction 
from  which  the  train  which  injured  him  came,  within  sixty 
feet  of  the  crossing.— /c^em. 

9.  Same— Where  a  helper  at  a  roundnouse  knew  of  the  existence  of 

a  hole  in  the  turntable  and  had  noticed  its  location  every  night 
that  he  had  worked  there  up  to  the  time  of  the  accident,  and 
entered  no  complaint,  he  assumed  the  risk  of  working  on  such 
defective  turntable,  though  he  may  have  seen  the  bridge  car- 
penter measuring  it;  there  being  no  promise  to  repair.—Cowles 
V.  C,  R.  I.  &  P.  R'y  Co.,  507. 

10.  Risk   of   EMPLOYMRtuT— Contributory    Negligence—A    railroad 

employe,  who,  in  the  absence  of  emergency,  goes  in  front  of 
an  engine  which  has  almost  reached  a  turjitable,  knowing  that 
it  is  still  moving  with  substantially  unchecked  speed,  assumes 
the  risk  of  so  doing,  although  it  was  the  duty  of  the  hostler  in 
charge  of  the  engine  to  stop  it  and  wait  for  a  signal  before 
going  on  the  turntable  —Idem: 

Evidence  -See  ante,  •;  post,  '*,  ",  ", ". 

Fires— See  post,  "  to  ". 

Jiiry  Question—See  ante,  ^  post,  ",  ". 

Mandamus — See  ante,  *,  *. 

11.  Negrliffenoe— Pboximateness— i?n^— The  fact  that  a  train  is 

running  at  a  negligent  speed  will  not  entitle  to  recover  for  the 
death  of  a  fireman,  in  the  absence  of  evidence  that  the  death 
would  not  have  occurred  had  proper  speed  been  used.— Cox  v. 
C.  &  N.  W.  R'y  Co.,  711. 

12.  Same— A   rule  provided  for  certain  speed  in  passing   over 

switches.  It  appears  that  the  sole  purpose  was  to  guard 
against  collisions  within  station  limits.  An  engineer  caught 
up  a  tree  lying  across  the  track  without  knowiug  it,  and  car- 
ried it  on  until  a  switch  was  reached.  There  it  came  in  con- 
tact with  the  switch  and  rails  and  derailed  the  engine,  killing 
the  fireman.  Held,  the  speed  at  the  switch  is  immaterial, 
for  it  appears  that  carrying  the  tree  was  the  proximate 
cause  of  the  accident.— /dem. 
18*  Same— The  rules  of  the  company  provided  that,  whenever 
violent  storms  prevailed,  trackmen  should  carefully  examine 
the  track;  that  station  agents  should  see  that  the  foreman 
was  on  hand  with  his  men  to  protect  the  track;  and  that 
track  foremen  should  immediately,  on  the  occurrence  of  such 
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Storms,  take  their  men  and  proceed  over  their  sections,  and, 
if  any  place  was  found  unsafe,  flag  approaching  trains.  A 
storm  having  blown  a  limb  upon  the  track,  a  locomotive 
picked  it  up,  and  carried  it  into  another  section  where  it 
derailed  the  train,  within  about  forty  minutes  after  the 
storm  begun.  After  the  train  had  passed  the  section  where 
it  picked  up  the  limb,  but  within  a  little  over  twenty  min- 
utes from  the  beginning  of  the  storm,  the  trackmen  were 
out  inspecting  said  section.  Held,  that  defendant  was  not 
negligent  in  not  causing  the  section  to  be  examined  in 
advance  of  the  coming  of  the  train~/dem. 
14.  SETTiNe  FiKE— The  evidence  of  a  witness  as  to  fires  other  than 
that  in  question,  but  seen  near  the  railway  soon  after  the 
engine  which  is  claimed  to  have  set  the  fire  in  question  had 
passed,  and  that  he  went  to  them  at  once,  but  did  not  see  any 
person  or  thing  which  could  have  caused  the  fire,  except  the 
engine,  is  admissible.— Tyler  v.  C,  &  N.  W.  R'y  Co.,  682. 
15«  Value  of  Qr,a8S — In  an  action  against  a  railroad  for  damages 

for  negligently  destroying  grass  land  by  fire,  statements  of 
witnesses  that  the  grass  land  in  question  was  the  best  in  the 
county,  and  tending  to  show  the  value  of  the  grass  in  ques- 
tion were  admissible,  though  some  of  them  were  based  on 
knowledge  of  similar  pastures  instead  of  actual  knowledge 
of  the  grass  destroyed.  Though  this  testimony  was  in 
some  respects,  objectionable,  it  was  not  prejudicial. 
— Idem. 
16*  £yidbnce — That  a  fire  originated  from  sparks  thrown  by  a 

locomotive,    may  be  established   by  circumstantial   evi- 
dence.~-Hemmi  v.  Chicago  G.  W.  R'y  Co.,  25. 
17.  Pbesumptioh  of  Neoligbncb— Jwry  Question— -Muder  the 

rule  that  proof  of  damage  by  fire  set  by  an  engine  on  a 
railroad  is  prima  facie  evidence  of  negligence  of  the 
company,  where  such  proof  is  made,  and  evidence  is  intro- 
duced to  show  that  there  was  no  fault  in  the  engine  or  its 
management,  a  conflict  arises  on  the  issue  of  negligence, 
which  is  to  be  determined  by  the  jury. — Idem, 
18*  Same — A  railroad  company  cannot  be  said,  as  a  matter  of 

law,  to  be  free  from  negligence  where  a  fire  is  started  by 
sparks  from  its  locomotive,   although  there  was  no  fault 
in  the  engine  or  its  management.— /dem. 
19.    Rates  Made  by  Railroad  Commission— Damages— A  shipper 
is  not  concluded,  as  to  the  reasonableness  of  shipping  rates,  by 
the  schedule  of  rates  adopted  by  the  railroad  commissioners 
under  Acts  Twenty-second  General  Assembly,  chapter  28,  sec- 
tion 17,  providing  that  such  schedules  shall,  in  all  suits  brought 
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against  any  railroad  corporation  doing  business  within  the 
state  wherein  its  charges  for  transportation  of  any  freight  are 
ioyolved,  be  deemed,  in  all  courts  of  the  state,  m  prima  facie 
evidence  that  the  rates  therein  fixed  are  reasonable  and  just 
maximum  rates,  and  the  fact  that  the  rates  charged  by  the 
company  do  not  exceed  those  fixed  by  the  schedule  does  not 
prevent  recovery  of  damages  under  section  0,  as  for  over- 
charge.—Barris  &Co.  v.  C.  B.  &  Q.  R'y  Cj.,  875. 

REBUTTAL—See  Crim.  Law.  « 

RECORDING  ACTS— See  Mortgages.  *, 

REFORMATION  -See  Page  789. 

RELEASE— Mortgages.  *, », «;  Waiver,  «. 

RENT -See  Co-tknancv,  ';  Land,  and  Tenant. 

RENTS  AND  PROFIl'S— See  Co-tenancy,  K 

REPLEVIN— See  Judgments,  •. 

!•    Judfirment— Parties— In  replevin,  a  judgment  for  the  value  of 
the  goods,  in  favor  of  a  defendant  who  claimed  them  under  a 
mortgage,  but  who  did  not  introduce  the  mortgage  or  testify  to 
any  interest  in  the  property,  was  erroneous  —Jandt  v.  Pott- 
hast,  228. 
2.       Same— A  judgment  in  replevin  should  not  make  any  adjudica- 
tion as  to  goods  of  which  the  plaintiff  obtained  possession 
otherwise  than  under  the  writ,  and  before  the  writ  was 
levied.— /rfew. 
8.       Same- A  judgment  in  replevin  cannot  be  entered  in  favor  of 
several  defendants  where  one  of  them  claimed  no  interest  in 
the  property  and  did  not  ask  for  a  judgment  for  its  return  or 
the  value  thereof.— Jrfem. 
RESCISSION— See  Neg.  Instr.  \ 
ROBBERY— See  Crim.  Law,  »». 

SALES— See  Brokers,  \  *;  Evid.  ", »  «,  «,", »«,  ";  Forfeiture. 

1.  Advancement— Innocent  Pctrchaser— Where,  pending  parti- 

tion, one  defendant  purchases  the  interest  of  the  others,  having 
notice  that  plaintiffs  were  claiming  that  advancements  had 
been  made  by  the  common  ancestor  of  his  grantors,  he  takes  ' 
the  land  subject  to  set-off  on  account  of  these  advancements.— 
Finch  V.  Garrett,  881. 

2.  Sale  of  Bailment— A  contract  between  a  manufacturer  of  goods 

and  another  person,  giving  the  latter  the  privilege  of  selling 
goods  in  a  certain  territory  and  requiring  him  to  obtain  settle- 
ment for  all  goods  at  the  time  of  delivery,  either  in  cash  or 
notes  to  be  made  payable  to  the  manufacturer,  and  requiring 
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him  to  turn  over  all  cash  and  notes  received  by  him  to  such 
manufacturer,  and  not  permitting  him  to  use  any  of  the  pro- 
ceeds of  sales  until  the  manufacturer  is  paid  in  full,  and  author- 
izing him  to  sell  goods  at  a  reasonable  profit  and  subject  to  a 
specified  warranty,  and  in  addition,  requiring  him  to  guarantee 
the  sales  of  all  goods  shipped  to  him  on  his  order  by  a  time 
specified  therein,  and  insure  the  fulfillment  of  the  contract,  and 
requiring  him  in  order  to  fulfill  the  contract  to  advance,  at  the 
time  of  shipment,  one-third  of  the  agreed  price  thereof  in  cash, 
and  to  execute  his  notes  for  the  balance,  and  providing  for  the 
giving  a  credit  on  his  account  at  the  end  of  the  season  for 
goods  remaining  on  hand  and  accepted  by  the  manufacturer, 
is  a  contract  of  sale,  and  not  of  bailment,  and  notes  received 
by  him  as  payee  for  goods  sold  by  him  are  subject  to  levy  for 
his  debts,  although  the  manufacturer  has  not  been  paid.— Nor* 
wegian  Plow  Co.  v.  Clark,  31. 
8.    Delivery  by  Carrier— Subsequent  Assignment  of  Bill  op 
Lading— Delivery  of  goods  by  carrier  oo  order  of  the  coo- 
sigoee,  without  preseotation  of  bill  of  lading,  to  one  who  has 
paid  the  coosigaee  therefor,  vests  title  asaRainstoDe  to  whom, 
after  such  delivery,  the  coasignee  transfers  the  bill  of  lading. — 
Mill  Co  V.  B  ,  C.  R.  &  N.  R'y  Co.,  262. 
4*        Same— A  carrier,  by  placing  a  car  of  goods  on  a  side  track  at 
the  point  designated  as  most  convenient  for  unloading,  by 
the  person  to  whom  the  consignee  has  sold  the  goods,  and 
directed  the  carrier  to  deliver  them  without  presentation  of 
the  bill  of  lading,  and  by  notifying  such  person  thereof,  makes 
a  sufficient  delivery  to  hi  m  of  the  goods  as  against  one  to  whom 
the  consignee  thereafter  transfers  the  bill  of  lading.— /devn. 

5.  Bvidence— Value — Evidence  of  the  value  of  the  land  at  (be  time 

of  the  trial  is  inadmissible,  in  the  absence  of  evidence  that  the 
value  had  not  changed  since  the  time  of  the  transactions  in 
regard  thereto,  for  which  suit  is  brought. — Goin  v.  Hess,  140. 

6.  liand  Sale  Commissiona— One  employed  to  sell  land  at  an 

agreed  price,  and    receive  in  part  payment  land  of  a  cer- 
tain character  within  a  specified  locality,  cannot  recover  com- 
missions where  the  owner  refuses  to  consummate  the  trade,  if 
the  contract  of  employment  provided  that  the  sale  should  be 
subject  to  the  owner's  approval. — Idem. 
7*        Other  Agents — Evidence  that  a  third  person  was  authorized 
to  act  for  defendant  in  effecting  a  sale  of  land  is  admissible 
in  an  action  against  him  for  commissions  in  procuring  the 
sale,  where  there  is  evidence  that  such  third  person  bad 
done  some  of  the  work  in  connection  with  the  sale, — and  not 
otherwise. — Idem, 
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8«  Same — £videDce  as  to  the  qaality  and  value  of  defendaot's 
farm  is  inadmissible  in  an  action  for  commissions  in  finding  a 
purchaser  for  the  land,  at  a  specified  price  per  acre  fixed  by 
defendant.— /dem. 

9«    Quitolaiin  Deed—FAiLUBE  of  Title— -One  who  doth  * 'grant, 
bargain  and  sell,  and  quitclaim**  land  by  a  deed  containing  no 
covenant  nor  warranty  of  title  is  not  liable  thereunder  for 
defect  or  failure  of  title.— Nelson  v.  Hamilton  County,  229. 
10.    Warranty— Action  for  Price— Plaintiff  advised  defendant, 
a  farmer,  who  wished  a  wind-mill,  to  buy  one  made  by  a  third 
party,  and  gave  him  a  circular,  issued  by  such  third  party, 
guaranteeing  that  it  would  not  wreck  in  any  storm  that  did 
not  destroy  the  building.    Defendant  thereafter  agreed  to  buy 
a  wind-mill  of  that  kind.    When  plaintiff  began  to  set  it  up  on 
defendant's  farm,  he  gave  him  a  circular,  issued  by  the  maker, 
requiring  certain  questions  to  be  answered  by  a  purchaser 
before  a  signed  guaranty  of  the  wind-mill  would  be  issued. 
These  questions  defendant  refused  to  answer,  and  also  refused 
to  accept  the  mill,  or  pay  for  it,  unless  guaranteed  as  stated  in 
the  first  circular.    Held,  that  an  action  for  the  price  would  not 
be  sustained.— Becker  et  al.  v.  Calderwood,  529. 
11»        Same — Plaintiffs  sold  machinery  as  their  own  by  contract,  pro- 
viding that  the  purchaser  should  have  the  maker's  guaranty, 
and  on  delivering  it  gave  the  purchaser  a  letter  from  the 
maker  accompanying  it,  and  told  him,  * 'there  is  a  letter  with 
the  questions  you  will  have  to  answer  before  you  can  get  a 
warranty.*'    Ueld,  that  this  was  an  attempt  by  plaintiff  to 
impose  on  the  contract  new  conditions,  which,  it  will  be 
assumed,  were  the  only  terms  on  which  they  could  give  the 
maker's  guaranty.— /dem. 
SCHOOL  DISTRICTS-See  Taxation,  ». 

SEARCH  WARRANTS-  See  Judgments.  \ 

Under  the  Code,  the  filing  of  an  information  accusing  some  per- 
son of  larceny,  is  not  a  condition  precedent  to  the  issuing  of  a 
search  warrant  on  the  ground  of  an  alleged  theft  of  property. 
— Haworth  v.  Newell,  541 . 

SEDUCTION— See  Breach  of  Promise,  \  «. 

SETTING  FIRE— See  Damages,  ^  •,»<>;  Evid.  ";  Rail.  "  to  ". 

SETTLEMENT— See  Evid.  " 

SHERIFFS— See  Counties,  \  \  ». 

SPECIFIC  PERFORMANCE. 

Tender— A  purchaser  under  a  land  contract  is  not  bound  to 
tender  the  balance  of  the  purchase  money  before  brino^ing  the 
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suit  for  specific  performance,  where  the  vendor  has  conyeyed 
the  land  to  a  third  person  —  Auxier  v.  Taylor,  678. 

STATUTE. 

Taking  Effect  of— Acts  Seventeenth  General  Assembly,  chap- 
ter 182,  authorizing  any  school  districts  against  which  judg- 
ments have  been  rendered  "prior  to  the  passage  of  this  act,"  to 
issue  bonds  in  pa3rment  thereof,  includes  judgments  rendered 
between  the  approval  of  the  act  and  the  time  it  took  effect — 
Thompson  v.  District  of  Allison,  94. 

STATUTOUr  FRAUDS-See  Ck)NTB\CT3  »,  ";  Evid.  •*,  «  ••. 

STOCKHOLDERS-See  Banks;  Estates,  ",  ". 

STOCKHOLDER'S  LIABILITY. 

!•  Judgment  Agraiost  Oorporation— Pracfic«~The  rendition  of 
a  judgment  against  a  corporation  is  not  a  necessary  prerequisite 
to  the  maintenance  of  an  action  to  enforce  the  statutory  liabil- 
ity of  the  stockholders  for  the  corporate  debt,  where  the  cor- 
poration is  notoriously  insolvent,  its  assets  ha^e  been  seized 
under  legal  process,  and  it  has  ceased  to  do  business.— Latimer 
et  al.  V.  State  Bank,  162. 

2«  Oonfllot  of  Ijaw8-The  individual  liability  of  stockholders 
under  Compiled  Laws  of  South  Dakota,  section  2983,  providing 
that  every  stockholder  shaU  be  liable  to  a  joint  or  several 
action  for  the  corporation's  debts  to  the  amount  unpaid  on  his 
stock,  may  be  enforced  in  another  state,  since  the  Dakota  stat- 
ute neither  provides  a  special  remedy  nor  creates  an  exclusive 
statutory  liability.— idem. 

SUBCONTR AC TOR-See Contracts.  ». 

SURETIES— See  Mulct  Law,  »;  Plba  and  Proof.  »;  Pract.  Sup.  Ct. 

«»;  PBIN.  and  SuRETT.  *,  ». 

TAXATION. 

1«  Appeal — Under  the  statute  authoriziQg  such  court  to  determine 
as  an  original  question  the  amount  to  be  assessed,  the  district 
court,  on  appeal  from  the  action  of  the  board  of  equalization  in 
raising  an  assessment,  should,  on  finding  that  the  property 
should  not  have  been  assessed  more  than  the  original  valuation, 
reduce  the  assessment  to  such  amount,  although  it  finds  the 
board  acted  honestly  and  fairly  in  making  the  increase. — Lyon 
V.  Board  of  Equalization  of  Ottumwa,  1. 

2.  Mulot  Tax— School  Districts  —  Municipalilies  —  A  school 
district  township  is  not  a  "municipality,"  within  the  laws  of 
1894,  chapter  6*3,  section  14.  which  provides  that  one-half  the 
tax  levied  and  collected  on  saloons,  under  the  act,  shall  be  paid 
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oyer  by  the  connty  treasurer  to  the  muDicipality  in  which  the 
busioess  is  cooduoted. — Towoship  of  Sheridan  v.  Frahm,  5. 
8.       Same— Whether  an  ordinary  tax  may  be  collected  by  an  ordi- 
nary action,  is  left  undecided.— MarshalI«County  v.  Xnoll,  578. 

4.  Publio  Lands— Patent— A  pre-emption  claim  was  cancelled, 

and  the  land  certified  to  the  state,  which  patented  it  to  a  rail- 
road company.  The  pre-emption  claimant,  however,  refused 
to  receive  back  the  payments  which  had  been  made  by  him, 
and  insisted  on  the  validity  of  his  claim;  and  subsequently  the 
certification  was  cancelled,  and  a  patent  issued  to  him.  Eeld^ 
that  the  United  States  did  not  hold  the  title  in  trust  after  the. 
certification,  and  the  land  became  taxable  from  that  time.— 
Iowa  R.  R.  Land  Co.  v.  Davis,  128. 

5.  Voluntary  Payment— Mistake  of  Law— Where  the  railway 

company,  after  the  annulment  of  the  certification  and  the  issu- 
ance of  the  patent  to  the  claimant,  and  after  decisions  of  the 
general  land  office  of  the  United  States  supreme  court  against 
the  contention  on  which  it  based  its  claim,  paid  taxes  on  the 
land,  long  before  they  became  delinquent,  and  without  the 
claimant's  consent,  it  can  not  recover  the  amount  paid  from 
the  claimant.— idem. 

TAX  DEED— See  Co-Tenanoy,  «, »,  *. 

TAXES— See  Mulct  Law,  «. 

TELEGRAPH  COMPANIES-See  Damages,  ^  »,  ", ";  Evid.  ". 

TENDER— See  Specific  Performance. 

TREATIES- See  Estates.  *. «,  •.  \  •. 

TRESPASS. 

"Wilful"  Defined— The  teim  ^'wilful"  in  Code,  sectioD  3988, 
making  It  an  ofifense  to  wilfully  commit  a  trespass  by  cutting 
down  timber  on  another's  land  or  carrying  the  same  away, 
does  not  necessarily  involve  an  intent  to  injure  the  owner, 
of  the  land,  but  it  is  sufficient  if  the  accused  icnew  that 
the  act  was  a  violation  of  the  owner*8  rights,  or  was  careless  as 
to  whether  it  was  or  not.— Parker  v.  Parker,  500. 

TRUSTS—See  Gen.  Assign.  »,  *;  Mortgages,  *,  •;  Wills,  »,  •,  ^ 

UNDUE  INFLUENCE— See  page  Q37;  Evid.  ". 

UTTERING— See  Crim.  Law,  ". 

VENDORS  LIEN-See  Evid.  ". 

VERDICT— See  Pract.  Sup.  Ct.  ". 

WAIVER— See  Contracts,  ";  Evid.  ";  Garnishment,  «;  Insub. 

",  ^;  Pleadings,  ';  Pract.  Sup.  Ct.  ». 
1«    Agreement  to  Keep  Property  Insured— Waiver  by  Assign- 
ment OF  Policy— At  a  sale  of  a  lot,  the  owner  took  a  pur- 
chase money  mortgage,  providing  that  the  purchaser  should 
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keep  the  building  insured  for  the  benefit  of  the  mortgagee. 
The   vendor   assigned  to  .the  vendee  a  policy  of  insurance. 
Beld,  that  the  assignment  of  the  policy  was  made  to  preserve 
the  insurance,  and  the  obligation  of  mortgagor  to  keep  the 
property  insured  was  not  waived  by  such  assignment.— Heins 
V.  Wicke,  396. 
9«       By  Assigning  Policy  to  MoRTGAGOR—The  assignment  of  a 
policy  of  insurance  by  the  grantor  to  the  grantee  of  the  insured 
property  does  not  operate  to  release  the  equitable  lien  of  the 
former  upon  the  policy  or  its  proceeds,  under  a  covenant  of 
a  purchase  money  mortgage  that  the  mortagor  will  keep  the 
,  property  insured  for  his  benefit.— /dew. 
8»       By  Permitting  Suit  on  Policy— A  mortgagee  Is  not  estopped 
to  claim  the  proceeds  of  an  insuraDce  policy  taken  out  by  the 
mortgagor  for  his  benefi^  because  he  permitted  the  assignee 
of  the  policy  to  sue  thereon,  where  he  intervened  in  such 
suit,  and  the  intervention  was  dismissed  at  the  request  of 
the  assignee.— /(iem. 
4.       Estoppel  by  Assignment  of  Policy.— The  assignment  of  a 
policy  of  insurance  by  the  grantor  to  the  grantee  of  the 
insured  property  does  not  estop  the  former  to  s assert  his 
equitable  lien  to  the  proceeds  of  the  policy,  under  a  cove- 
nant in  a  purchase  money  mortgage  that  the  mortgagor  will 
keep  the  property  insured  for  his  benefit,  against  the  assignee 
of  the  policy  after  a  loss  who  had  actual  notice  of  the  mort- 
gage and  covenant  and  of  the  mortgagee's  claim  thereunder. 
— Idem. 

WARRANTY-See  Sales.  '\  ». 

Contracts— Practice— Defendant  cannot  defeat  an  action  for 
goods  sold  and  labor  performed  in  rooting  a  house  under  an 
understanding  that  the  labor  and  material  should  be  paid  for, 
at  least  in  part,  by  proof  of  a  breach  of  warranty  by  the  plain- 
tiff in  respect  to  the  old  roofing;  but  his  remedy  is  confined  to 
a  claim  for  damages  for  the  breach  — Wadleigh  v.  McDowell 
&  Co..  480. 

WIDOW— See  Estates,  ". 
WILLS— See  EviD.  «. 

1.  Alien — Devise— A  non-resident  alien  may  take  by  devise  under 
Acts  T^enty-iecoud  General  Assembly,  chapter  85,  section  1, 
prohibiting  a  non-resident  from  acquiring  title  to,  or  taking  any 
lands  by  devise  or  otherwise,  except  as  afterwards  provided, 
and  section  2,  authorizing  non-resident  aliens  to  acquire  and 
hold  three  hundred  and  twenty  acres  of  land,  if  wilhin  five 
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years  from  the  date  of  parchase  the  same  is  placed  io  the  actual 
possessioD  of  a  relative  witbio  the  third  decree,  and  such 
relative  becomes  a  naturalized  citizen  within  ten  years  from 
the  purchase.  — Fa renes  v.  Severtson,  822. 

2.  Oonstruotion  of— The  will  fl^ave  the  wife  a  share  of  the  neb 
income  of  the  entire  estate,  to  be  paid  in  monthly  installments, 
and  provided  that  such  share  of  the  income  should  be  added  to,  if 
needed,  to  make  a  stated  sum.  It  f^Ave  the  residue  of  the  estate 
to  named  children  with  the  provision  that  the  executor  should 
hold  it  until  the  wife  died,  and  if  she  died  before  the  youngest 
child  became  of  &ge,  until  such  child  attained  its  majority,  at 
which  time  the  executor  should  divide  the  estate  remaining, 
equally  between  ''the  children  then  living.**    Held: 

a.  The  estate  did  not  vest  in  the  children  at  testator's 
death,  hence  the  representatives  of  one  of  the  children 
who  died  during  the  life  of  the  widow  and  before  the 
youngest  child  became  of  age,  took  no  interest  in  said 
estate. 

b.  The  rule  that  where  there  is  an  absolute  devise  to  a  speci- 
fied person,  subsequent  limitations  are  void  for  repug- 
nancy, has  no  application. 

c.  Said  representatives  can  take  nothing  under  a  provision 
that  if  any  surplus  remains  after  paying  debts  and  other 
directed  expenditures,  the  executor,  at  the  end  of  the 
year,  shall  pay  each  child  such  share  as  such  surplus  shall 
warrant.—Wilhelm  v.  Calder,  843. 

8*  Oontests  — Pbivilbobd  Communication ~^Me7>diny  Physician 
—On  probate  of  a  will,  the  contesting  heir  at  law,  as  well  as 
the  devisee  or  the  executor,  may  examine  the  testator's  attend- 
ing physician  in  respect  to  information  acquired  in  his  pro- 
fessional capacity,  though  Code,  section  8648,  prohibits  the 
disclosure  of  such  information  unless  the  party  for  whose  ben- 
efit the  prohibition  is  made  waives  his  rights  thereunder.  It 
would,  howdver,  remain  discretionary  to  exclude  such  testi- 
mony if  it  tended  to  blacken  the  memory  of  the  dead.-^ 
Winters  v.  Winters,  58. 

4.  ''My  Heirs*'  OonstrMed— Alienage — A  devise  of  half  of  the 
estate  of  a  childless  testator  to  his  heirs  and  the  other  half  to 
the  heirs  of  his  wife,  passes  the  title  to  half  such  remainder  to 
the  collateral  heirs  of  testator,  although  they  are  all  non-resi- 
dent aliens,  and  the  heirs  of  the  wife  are  citizens,  under  Acts 
Twenty-second  General  Assembly,  chapter  85,  section  2, 
authorizing  any  non-resident  alien  to  acquire  and  hold  real 
property  under  specified  conditions.    The  words  "my  heirs'* 
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are  here  used  a.s  a  description  aad  not  to  denote  succession. 
It  was  not  the  intent  of  testator  to  exclude  such  of  his  "heirs** 
as  were  unable  to  take  by  descent,  on  account  of  alienage. — 
Furenes  v.  Severtson,  822. 
6.    Trusts— A  executor  held  the  property  in  trust  under  the  will  for 
certain  persons,  and  was  given  the  custody  and  full  control  and 
management  thereof,  and  ample  authority,  without  order  of 
court,  to  lease  and  sell  and  convey  or  other  «vise  control  the 
same  in  his  own  name  as  executor,  having  as  full  right  and 
authority  to  manage  it  and  its  proceeds  as  though  he  were 
unmarried,  and  had  acquired  absolute  title  by  purchase.    Held, 
that  no  property  rights  were  thereby  conferred  on  the  executor, 
and  that  he  could  sell  only,  in  good  faith,  in  the  execution  of 
the  trust.—Sneers  v.  Stutz.  462. 
6.       Exemptions  from  Giving  Bond— Where  a  will  provided  that 
the  executor  who  was  also  trustee  under  the  will,  could  act 
without  giving  bond,  and  was  silent  as  to  whether  grand 
children  of  testatrix  should  give  bond  on  assuming  the  trust 
on  the  executor's  death,  a  bond  would  be  required  of  them, 
under  McClain's  Code,  section  3550,  providing  that  trustees 
appointed  by  will  or  by  court  must  give  bond  the  same  as 
executors .— /rfew. 
?•    Same — Testamentary  trustees  who  are  expressly  authorized  to 
sell  real  properly  in  their  discretion  without  authority  from  nr 
approval  of  the  court,  may  exercise  such  power  for  the  purpose 
of  raising  money  to  pay  taxes  and  expanses  in  the  care  and 
management  of  the  trust  property.- -/(ievn. 
8.    Widcw— AccBPrANCE  op  Devise -A  devise  to  a  wife  by  her 
husband  of  a  life  estate,  without  an  express  provision  that  such 
estate  shall  be  in  lieu  of  dower,  does  not  bar  her  of  her  dis- 
tributive share  of  his  estate,  though  she  accepts  the  devise. — 
Sutherland  v  Sutherland,  535. 
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